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DEPARTMENT OF JUSTICE OVERSIGHT 


THURSDAY, APRIL 19, 2007 

U.S. Senate, 

Committee on the Judiciary, 

Washington, D.C. 

The Committee met, Pursuant to notice, at 9:33 a.m., in room 
SH-216, Hart Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Kennedy, Biden, Kohl, Feinstein, Fein- 
gold, Schumer, Durbin, Cardin, Whitehouse, Specter, Hatch, Grass- 
ley, Kyi, Sessions, Graham, Cornyn, Brownback, and Coburn. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 

SENATOR FROM THE STATE OF VERMONT 

Chairman Leahy. Good morning. This week, like all Americans, 
we join in mourning the tragic killings at Virginia Tech on Mon- 
day. The innocent lives of students and — before we start, I notice 
some people holding up signs. A lot of people have stood in line a 
long time to be here. This is an important hearing. I would ask 
that people be polite enough not to hold up something and block 
those who have waited in line, waited to be at this hearing. Cer- 
tainly anybody can be here, but I will not allow anyone, no matter 
what positions they may be taking, to block the view of others who 
have a legitimate right to be here. 

As I said, we join in mourning the tragic killings at Virginia 
Tech. The innocent lives of students and professors are a terrible 
loss to their families, their friends, and their community. It affects 
us all. We honor them and mourn their loss. My family and I hold 
them in our prayers and our thoughts. 

I expect in the days ahead, as we learn more about what hap- 
pened, how it happened, and perhaps why it happened, we will 
have debate and discussion and perhaps proposals to consider. I 
look forward to working with the Department of Justice, with Re- 
gina Schofield, the Assistant Attorney General for the Office of Jus- 
tice Programs, the Attorney General, who has offered briefings, and 
others to make improvements that can increase the safety and se- 
curity of our children and grandchildren in schools and colleges. 

Today the Department of Justice is experiencing a crisis of lead- 
ership perhaps unrivaled during its 137-year history. There is a 
growing scandal swirling around the dismissal and replacement of 
several prosecutors, and persistent efforts to undermine and 
marginalize career lawyers in the Civil Rights Division and else- 
where in the Department. 

( 1 ) 
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We hear disturbing reports that politics played a role in a grow- 
ing number of cases, and I have warned for years against the lack 
of prosecutorial experience and judgment throughout the leader- 
ship ranks of the Department. We are seeing the results amid ris- 
ing crime and rampant war profiteering, abandonment of civil 
rights and voting rights enforcement efforts, and lack of account- 
ability. I fear the Justice Department may be losing its way. 

The Department of Justice should never be reduced to another 
political arm of the White House, this White House or any White 
House. The Department of Justice must be worthy of its name. The 
trust and confidence of the American people in Federal law enforce- 
ment must be restored. 

Now, since Attorney General Gonzales last appeared before this 
Committee on January 18th, we have heard sworn testimony from 
the former U.S. Attorneys forced from office and from his former 
Chief of Staff. Their testimony sharply contradicts the accounts of 
the plan to replace U.S. Attorneys that the Attorney General pro- 
vided to this Committee under oath — under oath — in January and 
to the American people during his March 13th press conference. 

The Committee is still seeking documents and information and 
testimony so that we may know all the facts, the whole truth, sur- 
rounding the replacement of these prosecutors who had been ap- 
pointed by President Bush. 

One thing abundantly clear is that if the phrase “performance re- 
lated” is to retain any meaning, that rationale should be with- 
drawn as the justification for the firing of David Iglesias, John 
McKay, Daniel Bogden, Paul Charlton, Carol Lam, and perhaps 
others. Indeed, the apparent reason for these terminations has a 
lot more to do with politics than performance. 

In his written testimony for this hearing and his newspaper col- 
umns, the Attorney General makes the conclusory statement that 
nothing improper occurred. 

The truth is that these firings have not been explained, and 
there is mounting evidence of improper considerations and actions 
resulting in the dismissals. 

The dismissed U.S. Attorneys have testified under oath they be- 
lieve political influence resulted in their being replaced. If they are 
right, the mixing of partisan political goals into Federal law en- 
forcement is highly improper. The Attorney General’s own former 
Chief of Staff testified under oath that Karl Rove complained to At- 
torney General Gonzales about David Iglesias not being aggressive 
enough against so-called voter fraud, which explains his being 
added to the list. 

With respect to Mr. Iglesias, the former U.S. Attorney in New 
Mexico, the evidence shows that he is held in high regard, consid- 
ered for promotion to the highest levels of the Department, and 
chosen by the Department to train other U.S. Attorneys in the in- 
vestigation and prosecution of voter fraud. 

Then as the election approached in 2006, administration officials 
received calls from New Mexico Republicans complaining that Mr. 
Iglesias would not rush an investigation and indictments before the 
November election. 
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True accountability means being forthcoming. True account- 
ability requires consequences for bad actions. So this hearing is 
such an opportunity. 

Last November, the American people rejected this administra- 
tion’s unilateral approach to Government and to the President act- 
ing without constitutional checks and balances. Rather than heed 
that call, within days of that election senior White House and Jus- 
tice Department staff finalized plans to proceed with the simulta- 
neous mass firings of a large number of top Federal prosecutors. 

By so doing, they sent the unmistakable message — not only to 
those forced out but to those who remain — that the traditional, 
independent law enforcement by U.S. Attorneys would not be toler- 
ated by this administration. Instead, partisan loyalty had become 
the yardstick by which all would be judged. 

So I do not excuse the Attorney General’s actions and his failures 
from the outset to be forthright with us, with these prosecutors, 
but especially with the American people. 

The White House political operatives who helped spearhead this 
plan did not have effective and objective law enforcement as their 
principal goal. They would be happy to reduce United States Attor- 
ney’s Offices to just another political arm of the administration. 

If nothing improper was done, people need to stop hiding the 
facts and tell the truth and the whole truth. If the White House 
did nothing wrong, then show us. Show us the documents and pro- 
vide us with the sworn testimony — the sworn testimony — of what 
was done and why and by whom. If there is nothing to hide, then 
the White House should stop hiding it. 

Quit claiming the e-mails cannot be produced. Quit contending 
that the American people and their duly elected representatives 
cannot see and know the truth. And I trust that after the weeks 
of preparation for this hearing, the Attorney General’s past failures 
to give a complete and accurate explanation of these firings will not 
be repeated today. 

There has always been a tacit and carefully balanced intersection 
between politics and our law enforcement system, but it has been 
limited to the entrance ramp — the entrance ramp of the nomina- 
tion and confirmation process. And instead of an entrance ramp, 
this administration seems to have envisioned a political toll road. 

Real oversight has returned to Capitol Hill, and the investigation 
of this affair already pulled back the curtain to reveal unbridled 
political meddling, Katrina-style cronyism, and unfettered White 
House unilateralism that has been directed at one of our most pre- 
cious national assets — our law enforcement and our legal system. 

Earlier in this process, it seemed the administration was con- 
cluding that any answer would do, whether it was rooted in the 
facts or not. Those days are behind us. Just any answer won’t do 
anymore. We need the facts, and we will pursue the facts until we 
get the truth. 

Just as respect for the United States as a leader in human rights 
has been diminished during the last 6 years, the current actions 
have served to undercut confidence in our United States Attorneys. 

And just as Mr. Gonzales cannot claim immunity from the poli- 
cies and practices regarding torture that were developed under his 
watch while White House Counsel, he cannot escape accountability 
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for starting off on this plan to undercut effective Federal prosecu- 
tors and to infect Federal law enforcement with narrow political 
goals. His actions have served to undermine public confidence in 
Federal law enforcement and the rule of law. By getting to the 
truth, we can take a step toward restoring that trust. 

[The prepared statement of Senator Leahy appears as a submis- 
sion for the record.] 

Senator Specter. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator Specter. Thank you very much, Mr. Chairman. 

The purpose of this Senate oversight hearing is to determine this 
Committee’s judgment as to whether Attorney General Alberto 
Gonzales should continue in that capacity. We are mindful of the 
difficulties and the achievements that Attorney General Gonzales 
had to surmount to become a Harvard Law graduate, become a 
Texas State Supreme Court Justice, White House Counsel, and 
now the chief law enforcement officer of the United States — a very 
distinguished record indeed. And we further appreciate your status 
as a role model as the first Hispanic Attorney General and well re- 
call the historic occasion, January 4, 2005, when you appeared at 
that table at your confirmation hearing. 

As I see it, you come to this hearing with a heavy burden of proof 
to do three things: first, to re-establish your credibility; second, to 
justify the replacement of these United States Attorneys; and, 
third, to demonstrate that you can provide the leadership to the 
United States Department of Justice, which has such a vital role 
in protecting our national interests in so many lines. 

Notwithstanding demands for your resignation by Democrats and 
Republicans in the U.S. Senate and elsewhere, I have insisted both 
publicly and privately that you be given your so-called day in court 
to give your responses. You do so in the context of testimony from 
a number of people in the Department of Justice who have contra- 
dicted certain of your public statements. 

You earlier said that you were not involved in any discussions, 
and then your subordinates testified to the contrary, that you were 
at meetings where discussions were undertaken about the replace- 
ment of these U.S. Attorneys. 

You then said that you did not see memoranda, and again your 
subordinates have testified under oath that you were at meetings 
where documents, memoranda, were distributed. And then you 
modified your statement about discussions to say that you were not 
involved in deliberations. And, again, the testimony of three of your 
key subordinates — your former Chief of Staff, Kyle Sampson; the 
Acting Associate Attorney General, Bill Mercer; and the former Di- 
rector of the Executive Office of U.S. Attorneys, Michael Battle — 
who said that you were involved in deliberations and had done so 
with some particularity. So that this is your opportunity, Mr. Attor- 
ney General, to tackle that burden of proof, the heavy burden of 
proof, to re-establish your credibility here. 

With respect to the removal of United States Attorneys, there is 
no doubt that the President can remove U.S. Attorneys for no rea- 
son at all. And President Clinton did just that in 1993 when, in one 
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fell swoop, he removed 93 United States Attorneys. But there can- 
not be a removal for a bad reason; that is, if, as suggestions have 
been made, U.S. Attorney Lam in San Diego was replaced because 
she was hot on the trail of confederates of former Congressman 
Duke Cunningham, who is now serving 8 years in jail. Or a U.S. 
Attorney may not be replaced if, as the allegations are made — and 
until we hear from you, Mr. Attorney General, I am going to regard 
them as allegations, until we hear from you, until we give you an 
opportunity to respond. But the allegations were made that U.S. 
Attorney Iglesias in New Mexico was removed because he would 
not initiate prosecutions which, in his discretion, he felt were un- 
warranted. 

Now, as you and I know, I have been candid with you in sugges- 
tions as to what you should do. I think that is the role of a Senator, 
to be open to discuss the issues candidly, and you called me on a 
Saturday, and I wrote to you some time ago outlining what I 
thought you had to address. As far as I am concerned, this is not 
a game of “gotcha.” This is a matter where we want the facts. We 
want the hard facts so we can make an evaluation. And I suggested 
to you that you make a case-by-case analysis as to all of the U.S. 
Attorneys who were asked to resign; and if you concluded on re- 
examination that some were asked to resign improperly, that you 
ought to say so and even ought to consider reinstatement. If some- 
one is improperly removed, there are judicial remedies — not in this 
case but in other analogous situations where courts will order rein- 
statement. Well, it’s pretty hard to unscramble the eggs, but that 
is a possibility. 

With respect to leadership, no one, short of the Secretary of De- 
fense, has a more important role in our Government in the admin- 
istration of civil and criminal justice than does the Attorney Gen- 
eral of the United States heading the Department of Justice. In 
your effort to remove yourself or distance yourself, as you appear 
to have done, denying discussions, denying deliberations, denying 
memoranda, you face really the horns of a dilemma, and that is, 
if you were removed and actions were taken which were inappro- 
priate, that you were not really part of, although you have articu- 
lated your overall responsibility as CEO, but not responsible on the 
judgments, from the other horn of the dilemma of how you can pro- 
vide the leadership if you are detached on such really important 
matters. It is a very tough dilemma, I think, that you face. And I 
believe you have come a good distance from the day you said that 
this is an “overblown personnel matter” in the USA Today article. 

So this is as important a hearing as I can recall, short of the con- 
firmation of Supreme Court Justices, more important than your 
confirmation hearing. In a sense, it is a reconfirmation hearing. 
And I await your testimony. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you, Senator Specter. 

What I am going to do, the Chairman and Ranking Member of 
the appropriate Subcommittee, even though we are holding this in 
the full Committee, the Chairman and Ranking Member, Senator 
Schumer and Senator Sessions, we are going to grant 2 minutes 
each to them, first Senator Schumer and then Senator Sessions, 
and then we will go, Attorney General, to your testimony. 
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Senator Schumer. 

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR 
FROM THE STATE OF NEW YORK 

Senator Schumer. Well, thank you, Mr. Chairman. I join you in 
mourning the losses at Virginia Tech. 

It cannot make anyone happy to have to question the credibility 
and competence of the Nation’s chief law enforcement officer. This 
is, however, a predicament strictly of the Attorney General’s own 
making, so I would like to make three points. 

First, we must get sincere and direct answers from the Attorney 
General. We need clear responses, not careful evasions. The Attor- 
ney General, as we have all read, has been preparing long and 
hard for this hearing, so I hope and expect we will be treated to 
a minimum of “I don’t recall.” I hope we will not get meandering 
answers that take up time but do not answer the question. After 
all this time, if the Attorney General cannot answer a straight- 
forward, factual question from a Senator about recent events, how 
can he possibly run the Department? 

Second, the burden of proof has clearly shifted. Of course, we are 
not going to find an e-mail that says, “Fire Carol Lam because she 
is prosecuting Duke Cunningham.” But when there is no cogent ex- 
planation for most of the firings, when there is virtually no docu- 
mentation to support those decisions, when there are mounting 
contradictions, when there are constant coincidences, when those 
firings occur against a backdrop of mishaps, missteps, and 
misstatements by the highest officials at the Justice Department, 
what are we to think? 

Every lawyer knows that cases are often made without finding 
the so-called murder weapon, but are often made on circumstantial 
evidence. Here, the circumstantial evidence is substantial and 
growing, and the burden is on the Attorney General to refute it. 
If the Attorney General cannot give clear and consistent reasons 
for each firing, then that burden will not have been met. 

And, third, and finally, I hope we will not hear the Attorney Gen- 
eral continually repeat like a mantra, as if it is some sort of de- 
fense against all inquiry, that the President can dismiss a U.S. At- 
torney for almost any reason. If the President suddenly ordered the 
firing of every U.S. Attorney with an IQ over 120 because he did 
not want smart people in the job, he is certainly legally permitted 
to do so. But a Congress that did not challenge such a silly plan 
would not be doing its job, and an Attorney General who would 
unquestioningly executed it should not keep his job. The issue is 
not whether the administration has the legal power to fire U.S. At- 
torneys. It is about how that power has been exercised. Was it used 
for proper, prudent reasons or improper political ones? Was it used 
wisely or crassly? Was it used with the best of intentions or the 
worst? 

We do not know all the facts yet. I hope we learn more today. 

Chairman Leahy. Thank you. 

Senator Sessions. 
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STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator Sessions. Thank you, Mr. Chairman. This is an impor- 
tant hearing, and there is politics here, but there are some very se- 
rious problems, Mr. Attorney General. Having served as United 
States Attorney for 12 years myself and knowing so many of those 
people that have served, they are out there by themselves having 
to make tough decisions, and it is important that they feel like the 
Department of Justice will back them up when they are right. 

But they are accountable. They are appointed by the President 
and can be removed by the President. And there are a lot of impor- 
tant issues that United States Attorneys must be engaged in, such 
as illegal gun use, corruption, terrorism, immigration. They have to 
be held to account for the performance of those duties. 

It is a tough job for United States Attorneys, and I would say for 
the Attorney General, it is a very tough job. Ask John Ashcroft. 
Ask Janet Reno. It is not easy, the job that you have. It is a great 
challenge and a very great responsibility. The integrity of the office 
you hold must be above reproach. I know you feel that way. You 
have said that to me more than once and said so publicly. But we 
have got some questions, and those questions have to be answered. 

It does appear that your statements given at the Department of 
Justice at a press conference incorrectly minimized your involve- 
ment in this matter. I believe that you should have been more in- 
volved in the entire process. I believe, frankly, you should have 
said no. I do not believe this was a necessary process, particularly 
the way it was conducted. 

I do remember your Chief of Staff toward the end of the hearing 
said this: “In hindsight, I wish that the Department had not gone 
down this road, and I regret my role in it.” 

I think it has hurt the Department. It has raised questions that 
I wish had not been raised, because when United States Attorneys 
go into court, they have to appear before juries, and those juries 
have to believe that they are there because of merit of the case and 
that they have personal integrity. 

So this matter has taken on a bit of a life of its own, it seems. 
Your ability to lead the Department of Justice is in question. I wish 
that were not so, but I think it certainly is. So be alert and honest 
and direct with this Committee. Give it your best shot. You are a 
good person, and I think that will show through. 

Thank you, Mr. Chairman. 

Chairman Leahy. Mr. Attorney General, please stand and raise 
your right hand. Do you solemnly swear that the testimony you 
will give before this Committee will be the whole truth, so help you 
God? 

Attorney General Gonzales. I do. 

Chairman Leahy. Your full statement will be made part of the 
record, and I understand that you have a shortened version you 
wish to give, so please go ahead. 

STATEMENT OF ALBERTO R. GONZALES, ATTORNEY GENERAL 
OF THE UNITED STATES, DEPARTMENT OF JUSTICE 

Attorney General Gonzales. Good morning. Chairman Leahy, 
Ranking Member Specter, members of the Committee, I, too, want 
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to begin by recognizing those who died and were injured on Mon- 
day. The tragic events in Blacksburg have shocked and saddened 
Americans who have come together this week to grieve, to remem- 
ber, and to try to make sense out of this senseless act of violence. 
I offer my prayers and condolences to the victims, their families, 
and friends. 

I also want to recognize the law enforcement personnel who 
bravely responded to the scene. As I watched Monday’s events un- 
fold, I was filled with pride watching men and women risk their 
lives and care for victims in the line of duty. Moments like these 
underscore my commitment to the mission of law enforcement and 
the honor that I have to serve as the Nation’s chief law enforce- 
ment officer. 

I have provided the Committee with a lengthy written statement 
detailing some of the Department’s work under my leadership to 
protect our Nation, our children, and our civil rights. I am proud 
of our past accomplishments in these and other areas, and I do look 
forward to future achievements. 

I am here, however, to answer your questions, not to repeat what 
I have provided in writing. But before we begin, I want to make 
three brief points about the resignations of the eight United States 
Attorneys, a topic that I know is foremost on your minds. 

First, those eight attorneys deserve better. They deserve better 
from me and from the Department of Justice, which they served 
selflessly for many years. Each is a fine lawyer and dedicated pro- 
fessional. I regret how they were treated, and I apologize to them 
and to their families for allowing this matter to become an unfortu- 
nate and undignified public spectacle. I accept full responsibility for 
this. 

Second, I want to address allegations that I failed to tell the 
truth about my involvement in these resignations. These attacks on 
my integrity have been very painful to me. Now, to be sure, I have 
been — I should have been more precise when discussing this mat- 
ter. I understand why some of my statements generated confusion, 
and I have subsequently tried to clarify my words. My 
misstatements were my mistakes, no one else’s, and I accept com- 
plete and full responsibility here as well. 

That said, I have always sought the truth in every aspect of my 
professional and personal life. This matter has been no exception. 
I never sought to mislead or deceive the Congress or the American 
people. To the contrary, I have been extremely forthcoming with in- 
formation. As a result, this Committee has thousands of pages of 
internal Justice Department communications and hours of inter- 
views with Department officials, and I am here today to do my part 
to ensure that all facts about this matter are brought to light. 
These are not the actions of someone with something to hide. 

Finally, let me be clear about this: While the process that led to 
resignations was flawed, I firmly believe that nothing improper oc- 
curred. U.S. Attorneys serve at the pleasure of the President. There 
is nothing improper in making a change for poor management, pol- 
icy differences or questionable judgment, or simply to have another 
qualified individual serve. I think we agree on that. I think we also 
agree on what would be improper. It would be improper to remove 
a U.S. Attorney to interfere with or influence a particular prosecu- 
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tion for partisan political gain. I did not do that. I would never do 
that. Nor do I believe that anyone else in the Department advo- 
cated the removal of a U.S. Attorney for such a purpose. 

Recognizing my limited involvement in the process, a mistake I 
freely acknowledge, I have soberly questioned my prior decisions. 
I have reviewed the documents available to the Congress, and I 
have asked the Deputy Attorney General and others in the Depart- 
ment if I should reconsider. 

What I have concluded is that although the process was nowhere 
near as rigorous or structured as it should have been, and while 
reasonable people might decide things differently, my decision to 
ask for the resignations of these U.S. Attorneys is justified and 
should stand. I have learned important lessons from this experi- 
ence which will guide me in my important responsibilities. I believe 
that Americans focus less on whether someone makes a mistake 
than on what he or she does to set things right. 

In recent weeks I have met or spoken with all of our U.S. Attor- 
neys to hear their concerns. These discussions have been open and 
frank. Good ideas were generated and are being implemented. I 
look forward to working with these men and women to pursue the 
great goals of our Department. I also look forward to continuing to 
work with the Department’s career professionals, investigators, an- 
alysts, prosecutors, lawyers, and administrative staff, who perform 
nearly all of the Department’s work and deserve the credit for its 
accomplishments. 

I want to continue working with this Committee as well. We 
have made great strides in protecting our country from terrorism, 
defending our neighborhoods against a scourge of gangs and drugs, 
shielding our children from predators and preserving the integrity 
of our public institutions, and recent events must not deter us from 
our mission. 

I am ready to answer your questions. I want you to be satisfied, 
to be fully reassured that nothing improper was done. More impor- 
tantly, I want the American people to be reassured of the same. 

Thank you. 

[The prepared statement of Attorney General Gonzales appears 
as a submission for the record.] 

Chairman Leahy. Thank you, Attorney General. Your former 
Chief of Staff testified under oath about a conversation which Karl 
Rove told you about complaints of former New Mexico U.S. Attor- 
ney David Iglesias and two other U.S. Attorneys were not being ag- 
gressive enough against so-called voter fraud. When did such a con- 
versation between you and Karl Rove take place? 

Attorney General Gonzales. What I recall, Senator, is that there 
was a conversation where Mr. Rove mentioned to me concerns that 
he had heard about pursuing voter fraud, or election fraud, in three 
jurisdictions — New Mexico, Milwaukee, Wisconsin, and Philadel- 
phia, Pennsylvania, as I recall. 

Chairman Leahy. Going back to New Mexico, how many con- 
versations about New Mexico with Mr. Rove? 

Attorney General Gonzales. Senator, I can only recall of that 
one conversation. 

Chairman Leahy. Do you recall when that was? 
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Attorney General Gonzales. Senator, my recollection was that it 
was in the fall of 2006. 

Chairman Leahy. Do you remember where? 

Attorney General Gonzales. No, sir, I don’t remember where 
that conversation took place. And, Senator, I don’t recall either 
whether or not it was a phone conversation or it was an in-person 
conversation, but I do have a recollection of that conversation. 

Chairman Leahy. So when was David Iglesias added to the list 
of U.S. Attorneys to be replaced? 

Attorney General Gonzales. Of course, Senator, when I accepted 
the recommendation, I did not know when Mr. Iglesias was, in fact, 
added to the recommended list. As I have gone back and reviewed 
the record, it appears that Mr. Iglesias was added sometime be- 
tween, I believe, October 17th and December 15th, but I was not 
responsible for compiling that list. 

Chairman Leahy. He was added either before or after the elec- 
tions, but you do not know when; is that what you are saying? 

Attorney General Gonzales. Senator, I just responded as to 
when I believe — as I have gone back and looked at the documents, 
it appears he was added sometime between October 17th and No- 
vember 15 th. 

Chairman Leahy. I understand. But you do not know when? 

Attorney General Gonzales. Senator, I have no recollection of 
knowing when that occurred. 

Chairman Leahy. Do you know why he was added? 

Attorney General Gonzales. Again, Senator, I was not respon- 
sible for compiling that information. The recommendation was 
made to me. I was not surprised that Mr. Iglesias was rec- 
ommended to me because I had heard about concerns about the 
performance of Mr. Iglesias. 

Chairman Leahy. From? 

Attorney General Gonzales. Certainly, I had heard concerns 
from Senator Domenici. 

Chairman Leahy. And who else? 

Attorney General Gonzales. Senator, certainly — 

Chairman Leahy. And Karl Rove? 

Attorney General Gonzales. I heard concerns raised by Mr. 
Rove, and what I know today — while I don’t recall the specific men- 
tion of this conversation, I recall the meeting — is that there was a 
meeting in October with the President in which the President, as 
I understand it, relayed to me similar concerns about pursuing 
election fraud in three jurisdictions. 

Chairman Leahy. When was that? 

Attorney General Gonzales. Senator, I have gone back and 
looked at my schedule, and it appears that that meeting occurred 
on October 11th. 

Chairman Leahy. Mr. Iglesias has been described by your former 
Chief of Staff as a diverse up-and-comer. He was reportedly offered 
the job as the head of the Executive Office of the United States At- 
torneys for you here in Washington. He was selected by the De- 
partment of Justice to instruct other U.S. Attorneys on inves- 
tigating and prosecuting voter fraud. This past weekend the Albu- 
querque Journal reported that when Senator Domenici told — this is 
a quote — “Senator Domenici told Gonzales he wanted Iglesias out 
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in the spring of 2006.” You refused — I’m quoting now from the arti- 
cle — “and told Senator Domenici you would fire Iglesias only on or- 
ders from the President.” In your testimony that you provided, you 
characterize Mr. Iglesias as a fine lawyer, a dedicated professional, 
gave many years of service to the Department. 

In your March 7th column in USA Today you wrote that he was 
asked to leave because he simply lost your confidence. When and 
why did he lose your confidence? 

Attorney General Gonzales. Senator, Mr. Iglesias, like these 
other United States Attorneys, I recognize their service, I recognize 
their courage to serve the American people. Mr. Iglesias lost the 
confidence of Senator Domenici, as I recall, in the fall of 2005, 
when he called me and said something to the effect that Mr. 
Iglesias was in over his head, and that he was concerned that Mr. 
Iglesias did not have the appropriate personnel focused on cases 
like public corruption cases. He didn’t mention specific cases. He 
simply said public corruption cases. 

I don’t recall Senator Domenici ever requesting that Mr. Iglesias 
be removed. He simply complained about whether or not Mr. 
Iglesias was capable of continuing in that position. 

Chairman Leahy. With all due respect, Mr. Attorney General, 
my question was not when he may have lost the confidence of Sen- 
ator Domenici, my question is when and why did he lose your con- 
fidence? 

Attorney General Gonzales. Senator, what I instructed Mr. 
Sampson to do was consult with people in the Department. 

Chairman Leahy. When and why did he lose your confidence? 

Attorney General Gonzales. Based upon the recommendation, 
what I understood to be the consensus recommendation of the sen- 
ior leadership in the Department, that, in fact, there were issues 
and concerns about the performance of these individuals, that is 
when I made the decision to accept the recommendation, and in 
fact, it would be appropriate to make a change in this particular 
district. 

Now, the fact that Mr. Iglesias appeared on the list again was 
not surprising to me because I had already heard concerns about 
Mr. Iglesias’s performance. 

Chairman Leahy. In a March 21 op-ed in the New York Times, 
Mr. Iglesias addressed the reasons he believes he was fired, and let 
me just quote from it. These are his words. “As this story has un- 
folded these last few weeks, much has been made of my decision 
to not prosecute alleged voter fraud in New Mexico. Without the 
benefit of reviewing evidence gleaned from FBI investigative re- 
ports, party officials in my State have said that I should have 
begun a prosecution. What the critics, who don’t have any experi- 
ence as prosecutors, have asserted is reprehensible — namely that I 
should have proceeded without having proof beyond a reasonable 
doubt. The public has a right to believe that prosecution decisions 
are made on legal, not political, grounds.” 

Would you agree with that? 

Attorney General Gonzales. I do agree with that. 

Chairman Leahy. Justice Department officials, including your 
principal associate deputy, Mr. Moschella, has said that one of the 
reasons Mr. Iglesias was replaced, was because in their words he 
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was an absentee landlord, but I understand he continues his serv- 
ice as an officer of the Naval Reserve, and in fulfilling his Naval 
Reserve responsibilities to take him out of the office approximately 
40 days a year. You are aware, I assume, that the Uniformed Serv- 
ices Employment and Reemployment Rights Act and other laws 
prohibit employers from denying an individual employment bene- 
fits because of their military service? 

Attorney General Gonzales. I am aware of that. I support it 
strongly, and we enforce that act. 

Chairman Leahy. When, how and by whom did this absentee 
landlord rationale for replacing Mr. Iglesias arise? 

Attorney General Gonzales. Senator, that rationale was not in 
my mind, as I recall, when I accepted the recommendation. We 
have, of course, several other United States Attorneys who perform 
military service. I applaud it and I support it. It would not be a 
reason that I would ask a United States Attorney to leave. 

Chairman Leahy. Let me ask you about absentee landlords. You 
have a Mr. Mercer who is currently serving as your Acting Asso- 
ciate Attorney General, and who is U.S. Attorney of Montana. The 
Chief Judge out there has been very, very critical of the way that 
office is run, the fact that he is gone. How many days a year does 
Mr. Mercer stay here serving as your Acting Associate Attorney 
General, rather than the job he was confirmed for? 

Attorney General Gonzales. Senator, that is an answer that I 
have to get back to you. But I think every United States Attor- 
ney- 

Chairman Leahy. Do you have any general idea? I mean is it 
like a week, a year, is it several months a year? 

Attorney General Gonzales. Senator, let me get back with you 
with the most accurate information — 

Chairman Leahy. But he is your Associate Attorney General. I 
mean, you would certainly know whether it was a week a year or 
several months a year, would you not? 

Attorney General Gonzales. Senator, I would like to give you 
that information, but the main point I want the American people 
to understand is that every case is different with respect to serving 
in dual-hat capacities. I have heard no one complain about the fact 
that Pat Fitzgerald was prosecuting — 

Chairman Leahy. I am not talking about Mr. Fitzgerald. 

Attorney General Gonzales. — that case while he was still serv- 
ing as United States Attorney. 

Chairman Leahy. I am talking about an office that the judge 
himself says is in disarray in Montana, and Mr. Mercer has testi- 
fied that he is in Montana just 3 days a month, 3 days a month, 
while he is acting as your Associate Attorney General. I just men- 
tion that because if we are talking about absentee landlords, some- 
times absentee landlords are created by your own office. 

Attorney General Gonzales. Can I respond to that? 

Chairman Leahy. Certainly, and then it is Mr. Specter’s time. 

Attorney General Gonzales. In my travels talking to the United 
States Attorneys, I raise this issue whether or not dual-hatting 
continues to be a good idea to a person. I don’t recall any dissent. 
They all thought it was good. It was good for the U.S. Attorney to 
get transparency into the Department of Justice. They also believed 
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it was important for them to be able to call someone they knew 
working the Department of Justice. Every case is different. It may 
depend upon how strong the first assistant is, it may depend upon 
the strength of the other chiefs in that office, so every case is going 
to be different, Senator. So the fact that someone can do it, like Mr. 
Fitzgerald, depends on a lot of different circumstances. 

Chairman Leahy. In my State I would be pretty upset if the U.S. 
Attorney was there only 3 days a month. 

Senator Specter. 

Attorney General Gonzales. And, Senator, your views would be 
very important. I would be interested in knowing what those views 
are. 

Senator Specter. Mr. Attorney General, in my opening state- 
ment I raised the issue as to whether you had been candid, more 
bluntly truthful in your statements about not being involved in 
“discussions”, not being involved in “deliberations”, not seeing a 
memoranda. And in your opening statement you said two things 
which appear to me to be carrying forward this same pattern of 
being candid. You said that you were only involved to a limited ex- 
tent in the process, and then you say you should have been more 
precise. It is not exactly a matter of precision to say that you dis- 
cussed the issues or were involved in deliberations and decisions, 
that is just a very basic, fundamental fact. 

Let me review some of the record with you, and we do not have 
much time, but it is necessary to go through it in a rather sum- 
mary basis, but I know you are familiar with this record because 
I know you have been preparing for this hearing. 

Attorney General Gonzales. I prepare for every hearing, Sen- 
ator. 

Senator Specter. Do you prepare for all your press conferences? 
Were you prepared for the press conference where you said there 
were not any discussions involving you? 

Attorney General Gonzales. Senator, I have already said that I 
misspoke, it was my mistake. 

Senator Specter. I am asking you were you prepared. You inter- 
jected that you were always prepared. Were you prepared for that 
press conference? 

Attorney General Gonzales. Senator, I didn’t say that I was al- 
ways prepared. I said I prepared for every hearing. 

Senator Specter. What I am asking you, do you prepare for your 
press conferences? 

Attorney General Gonzales. Senator, we do take time to try to 
prepare for the press conference. 

Senator Specter. Were you prepared when you said you were 
not involved in any deliberations? 

Attorney General Gonzales. Senator, I have already conceded 
that I misspoke at that press conference. There was nothing inten- 
tional. And the truth of the matter is, Senator, I — 

Senator Specter. Let us move on. I do not think you are going 
to win a debate about your preparation, frankly, but let us get to 
the facts. I would like you to win this debate, Attorney General 
Gonzales. I would like you to win this debate. 

Attorney General Gonzales. I apologize, Senator. 


VerDate Nov 24 2008 14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00019 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMOFtC 



14 


Senator Specter. But you are going to have to win it. This is 
what some of the record shows, and this is according to sworn testi- 
mony from your former Chief of Staff, Kyle Sampson, from the Act- 
ing Associate Attorney General, Bill Mercer, and by the former Ex- 
ecutive Director of the Office of U.S. Attorneys, Michael Battle. 

You had a first conversation with Sampson in December of 2004 
about replacing U.S. Attorneys. Then there were intervening 
events, but I will come to some of the highlights. On June 1st, 
2006, in an e-mail, Sampson described your statements on a plan 
addressing U.S. Attorney Lam’s problems with the option of remov- 
ing her. Certainly, sounds like more than discussions, deliberations 
and judgments. I am going to go on because I want to give you the 
whole picture here. 

Then on June 4th or 5th, according to sworn testimony, Associate 
Attorney General Mercer discussed with you Lam’s performance. 
Then on June 13th of 2006, Sampson, in sworn testimony, said that 
you were “almost certainly consulted on the removal of Bud 
Cummins.” Then in mid October — you have now identified a date 
of October 11th — you went to the White House to talk about your 
vote fraud concerns. Mr. Rove, with the President personally, came 
back, and according to Sampson’s sworn testimony said: look into 
the vote prosecution issues, including those in New Mexico. That 
is what Sampson says under sworn testimony. Then on November 
27th of 2006, you attended a meeting on the removal plans, at- 
tended by Sampson, Goodling, McNulty, Battle, a whole host of 
people. 

I have just given you a part of the picture as to what these three 
deputies of yours, high-ranking deputies, have said that you did on 
talking about removal, talking about replacements. Do you think it 
is a fair, honest characterization to say that you had only a “lim- 
ited involvement in the process? ” 

Attorney General Gonzales. Senator, I don’t want to quarrel 
with you. 

Senator Specter. I do not want you to either, I just want you 
to answer the question. 

Attorney General Gonzales. Sir, I guess it’s — I had knowledge 
that there was a process going on. I don’t know all the — 

Senator Specter. You did not understand there was a process 
going on? 

Attorney General Gonzales. No, I had — sir, I had knowledge 
that there was a process going on. 

Senator Specter. Well, were you involved in it? 

Attorney General Gonzales. Senator, with respect to Carol Lam, 
for example — 

Senator Specter. Were you involved in the process? 

Attorney General Gonzales. I was involved in the process, yes, 
sir. 

Senator Specter. Were you involved to a limited extent only? 

Attorney General Gonzales. Yes, sir. 

Senator Specter. How much more could you have been involved 
than to be concerned about the replacement of Cummins, and to 
evaluate Lam, and to be involved in Iglesias? We have not gone 
over the others, but is that limited in your professional judgment? 
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Attorney General Gonzales. Based on what I thought that I un- 
derstood was going on, yes, Senator. I thought Mr. Sampson — I di- 
rected Mr. Sampson to consult with senior officials in the Depart- 
ment who had information about the performance of United States 
Attorneys. I believe that that was ongoing and that he would bring 
back to me a consensus recommendation. The discussion about Ms. 
Lam, never in my mind, was about this review process, and I indi- 
cated so in my conversation with Pete Williams, I believe on March 
26th, is that we were doing this process. Of course, there were 
other discussions outside of the review process about the perform- 
ance of U.S. Attorneys. I can’t simply stop doing my supervisory re- 
sponsibilities over U.S. Attorneys because this review process is 
going. 

Senator Specter. Did you tell Mercer to take a look at Lam’s 
record with a view to having her removed as a U.S. Attorney, or 
is he wrong? 

Attorney General Gonzales. Senator, I don’t recall — Senator, 
what I recall is, of course, we had received, the Department had 
received numerous complaints about Carol Lam’s performance with 
respect to gun prosecutions and immigration prosecutions. I di- 
rected that we take a look at those numbers because I wanted to 
know, and I don’t recall whether it was Mr. Mercer who presented 
me the numbers, but I recall being very concerned. 

Senator Specter. But you were involved in evaluating U.S. At- 
torney Lam’s record, were you not? 

Attorney General Gonzales. Senator, I did not view that, I did 
not view that as part of Mr. Sampson’s project of trying to analyze 
and understand the performance of United States Attorneys for 
possible removal. 

Senator Specter. Never mind Mr. Sampson’s project. Were you 
not involved in the evaluation of U.S. Attorney Lam? 

Attorney General Gonzales. Senator, of course, I was involved 
in trying to understand — 

Senator Specter. Were you not involved in the decision on the 
removal of Arkansas U.S. Attorney Bud Cummins, as Kyle Samp- 
son testified? 

Attorney General Gonzales. Senator, I have no recollection 
about that but I presume that that is true. 

Senator Specter. Were you not involved with the decisions with 
respect to U.S. Attorney Iglesias in New Mexico, as you have al- 
ready testified in response to the Chairman’s questions? 

Attorney General Gonzales. Senator, I do recall having the con- 
versation with Mr. Rove. I now understand that there was a con- 
versation between myself and the President, and at some point Mr. 
Sampson brought me what I understood to be the consensus rec- 
ommendation of the senior leadership that we ought to make a 
change in that district. 

Senator Specter. Okay. Now we have to evaluate — and this is 
a final statement before I yield — as to whether the limited number 
of circumstances that I have recited — and it is only a limited num- 
ber, there are many, many more — whether you are being candid in 
saying that you were involved only to a limited — you only had a 
“limited involvement in the process,” as to being candid and as to 
having sound judgment, if you consider that limited. And as we re- 
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cite these, we have to evaluate whether you are really being forth- 
right in saying that you “should have been more precise” when the 
reality is that your characterization of your participation is just 
significantly, if not totally, at variance with the facts. 

Attorney General Gonzales. Senator, you are talking about a se- 
ries of events that occurred over possibly 700 days. I probably had 
thousands of conversations during that time. So putting it in con- 
text, Senator, I would say that my involvement was limited. I think 
that is an accurate statement, that it was limited involvement. 

And with respect to certain communications, such as the commu- 
nication with the President, such as the discussions about Carol 
Lam, I did not view that at the time as part of this review process. 
I simply considered those as doing part of my job. We had heard 
complaints about the performance of Ms. Lam. I directed the De- 
partment to try to ascertain whether or not those complaints were 
legitimate, and if not, we ought to look at perhaps doing something 
about it. 

Senator Specter. The Chairman says I can ask one more ques- 
tion. You are saying it is not part of the process, you thought it 
part of your job? Is that what you are saying? If you are, I do not 
understand it. 

Attorney General Gonzales. Senator, I did not consider it as 
part of this project that Mr. Sampson was working on. Simply be- 
cause we had this process ongoing with Mr. Sampson, doesn’t mean 
that I quit doing my job as Attorney General and supervising the 
work of the United States Attorneys, and that’s what I attempted 
to do. 

Senator Specter. But it was intimately connected with her 
qualifications to stay on. 

Attorney General Gonzales. Senator, of course, in hindsight, I 
look back now that, of course, that that may have affected the rec- 
ommendations made to me, yes, but, Senator, when I focused on 
those complaints, I wasn’t thinking about this process to remove 
U.S. Attorneys. I was focusing on a complaint that I had received 
about her performance. That’s what I was focused on. I wasn’t fo- 
cused on the review process itself. I wasn’t focused on whether or 
not her name would go on this list. I was focused on making sure 
that she was doing her job. That’s what I was focused on. 

Chairman Leahy. So that Senators can focus on where they are 
going to be, the order on the Democratic side will be, going back 
and forth of course, will be Senators Kennedy, Kohl, Feinstein, 
Feingold, Schumer, Durbin, Cardin, Whitehouse and Biden. And 
the list I have from the Republican side, it would be Senators 
Grassley, Cornyn, Brownback, Hatch, Sessions, Graham, Coburn 
and Kyi. And on what I said I would do earlier, I take that list 
from Senator Specter. 

Senator Kennedy. 

Senator Kennedy. Thank you, Mr. Chairman. 

We appreciate, General, your sentiments about this horrific trag- 
edy. I think all of us here on the Committee, all Americans, know 
that that is certainly something that is hanging over all of our 
hearts at this very important and sad time. 

Just to come back to some themes that have been talked about 
a little bit here earlier during the course of this hearing, in your 
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opening statement you indicated, as Senator Specter mentioned, 
that you had a limited involvement and that the process was not 
vigorous. And then you say: my decision is justified and should 
stand. 

Since you apparently knew very little about the performance of 
the replaced U.S. Attorneys, how can you testify that the judgment 
ought to stand? What is the basis for it? 

Attorney General Gonzales. I think that is a fair question, Sen- 
ator. Obviously, when this began I was not the person at the De- 
partment who had the most information about the performance and 
qualification of U.S. Attorneys. There were many other people, par- 
ticularly the Deputy Attorney General. I challenged Mr. Sampson, 
then my Deputy Chief of Staff, to engage in a review. I think it was 
perfectly appropriate to see where we could make changes to ben- 
efit the performance of the Department of Justice. What I under- 
stood and what I expected is he would talk to people like the Dep- 
uty Attorney General to ascertain how U.S. Attorneys were per- 
forming. 

And, of course, when the recommendation was presented to me, 
I understood it recommended the consensus view of the senior lead- 
ership of the Department. 

Senator Kennedy. I am going to ask you, how can you know that 
none of them were removed for improper reasons? How can you 
give us those assurances since you had a limited involvement, the 
process was not vigorous, and you left it basically to somebody 
else? 

Attorney General Gonzales. Well, Senator, since then, of course, 
I have gone back to look at the documents made available to Con- 
gress. I also had a conversation with — 

Senator Kennedy. This is since then? 

Attorney General Gonzales. Yes, sir. 

Senator Kennedy. But when you made the judgment and deci- 
sion, you did not know, did you? 

Attorney General Gonzales. On December 7th, I know the basis 
on which I made the decision, no reasons that would be character- 
ized as improper. I think I was justified — 

Senator Kennedy. But you did not know whether those decisions 
were proper or improper since you have said you had limited in- 
volvement, the process was not vigorous, and you basically gave the 
assignment to Mr. Sampson, as he testified, and you approved? 

Attorney General Gonzales. Senator, I think that I am justified 
in relying upon what I understood to be the recommendation, the 
consensus recommendation of the senior leadership. I think as we 
look through the documents, as you glean through the documents, 
there is nothing improper occurred here. You have more informa- 
tion about the testimony of witnesses than I do. I’m not aware that 
anyone based their recommendation on improper reasons, but just 
to be sure, I’ve asked the Office of Professional Responsibility to 
work with the Office of the Inspector General at the Department 
of Justice to ensure that nothing improper happened here. 

Senator Kennedy. Getting back to the time that you made the 
judgment and decision, you did not really know the actual reasons 
when you approved the removal, did you, at the time? 
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Attorney General Gonzales. Senator, I have in my mind a recol- 
lection as knowing as to some of these United States Attorneys. 
There are two that I do not recall knowing in my mind what I un- 
derstood to be the reasons for the removal. But as to the others, 
I recall knowing the reasons why. Independently I was not sur- 
prised to see their names recommended to me because through my 
performance as Attorney General I have become aware of specific 
issues related to performance. 

Senator Kennedy. We are reminded that the documents do not 
show any clear rationale for the firings. 

I want to come back to how you can say in your opening state- 
ment that the Department of Justice makes decisions based on evi- 
dence. That certainly was not the case with regard to your judg- 
ment and decisions with regard to these firings. As I understand, 
you said you had limited involvement, the process was not vig- 
orous. In response to Senator Leahy, you said that you were not 
responsible for compiling information. How can you give a blanket 
statement that the Department of Justice makes decisions based on 
evidence when you did not have the rationale for the firings of 
these individuals at the time that they were fired? 

Attorney General Gonzales. Senator, that statement related to 
our decision with respect to prosecutions, but with respect to what 
happened here, I believe that I had a good process when this 
began. 

Senator Kennedy. Let me ask about the process, if I could, 
please. The Department of Justice has a process — it is called the 
EARS process — for the evaluation of U.S. Attorneys. It has been 
there for years and years. Am I correct that the Department of Jus- 
tice’s periodic, comprehensive evaluation of U.S. Attorneys is called 
EARS reports for Evaluation and Review Staff reports? 

Attorney General Gonzales. Senator, that evaluation is an eval- 
uation that occurs of United States Attorneys Offices. It occurs 
every 3 or 5 years. It is a peer review, Senator. It is a review con- 
ducted by Assistant United States Attorneys. 

Senator Kennedy. I am asking you, Did you have an oppor- 
tunity, since it does review the performance of U.S. Attorneys, did 
you have an opportunity to review that document which is the 
standard document for the Justice Department in the evaluation of 
U.S. Attorneys? 

Attorney General Gonzales. Senator, I did not review the docu- 
ment, but, however, it would be just one of many factors, I think, 
that should be appropriately considered in evaluating the perform- 
ance of United States Attorneys. Just one of many factors. 

Senator Kennedy. Let me ask you some others. Did you speak 
personally with any of the replaced U.S. Attorneys about their per- 
formance? Have you at this time talked to any of the U.S. Attor- 
neys who were — 

Attorney General Gonzales. Who were replaced? 

Senator Kennedy. Yes. 

Attorney General Gonzales. I have spoken with Mr. Bogden. 

Senator Kennedy. He is the only one? 

Attorney General Gonzales. He is the only one, yes. 

Senator Kennedy. Did you speak with any of the Assistant U.S. 
Attorneys in the affected offices of the U.S. Attorneys? Did you talk 
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to any of the Assistant U.S. Attorneys, those that are serving with 
the U.S. Attorneys that have been replaced? Did you speak with 
any of them? 

Attorney General Gonzales. I certainly did it with respect to 
San Diego. There may be Assistant United States Attorneys who 
may be serving as the Acting U.S. Attorney that I may have met 
with in connection with my visit to visit with United States Attor- 
neys after — sometime in the weeks of March 12th and thereafter. 

Senator Kennedy. So you may have met with someone that was 
in one of the offices? 

Attorney General Gonzales. I believe that I probably met with 
everyone who is serving in the affected offices, who is serving in 
the Acting U.S. Attorney capacity, and certainly with respect to 
San Diego, I did visit the San Diego office, and I spoke to the — 

Senator Kennedy. This is before the firings? 

Attorney General Gonzales. No, sir. This was well after the 
firings. 

Senator Kennedy. Did you perform any systematic review of the 
effect of the ongoing prosecutions of removing U.S. Attorneys? 
What would be the impact on ongoing prosecutions that those U.S. 
Attorneys were involved in? Did you do an evaluation of that? 

Attorney General Gonzales. Senator, I think that is a good ques- 
tion. I think it is important for the American people to understand 
that prosecutions are done primarily by Assistant United States 
Attorneys. Obviously, U.S. Attorneys are important. They provide 
leadership. They establish morale. But this institution is built to 
withstand change and departures in leadership positions. And so if 
we have information about a particularly important public corrup- 
tion case, that would be something we would consider. But if we 
did not have information about a public corruption case and we 
were contemplating changes, would it be wise to reach into the di- 
vision and get information about that case? I don’t believe that 
would be a good idea. 

Senator Kennedy. My time is just about wrapped up. Did you 
speak with others in the Department about the performance of any 
of these U.S. Attorneys — individually, did you? Did you speak to 
anyone else in the Department of Justice about any of these U.S. 
Attorneys, about their performance, prior to the time that they 
were fired, other than Mr. Sampson? 

Attorney General Gonzales. Yes, sir. 

Senator Kennedy. Who? 

Attorney General Gonzales. Senator, I don’t recall in connection 
with this review process that Mr. Sampson was engaged in, but ob- 
viously, issues came up with respect to Ms. Lam and her perform- 
ance. And I recall a meeting at the Department. I don’t recall ev- 
eryone who was there, but I do recall a discussion about the num- 
bers. And, again, Ms. Lam is a wonderful prosecutor and I ac- 
knowledge her service, but I had genuine concerns about her efforts 
in pursuing gun prosecutions and particularly her effort with re- 
spect to immigration prosecutions. This is a very important border 
district, and given the current debate about immigration reform, I 
felt that we should do better, much better in this district. And, yes, 
there was some discussion with others about Ms. Lam. 

Senator Kennedy. My time is up. Thank you. 
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Attorney General Gonzales. Senator, there may have been other 
discussions. I don’t want to leave you with the impression those 
were the only discussions. 

Chairman Leahy. Thank you. 

I am advised that Senator Grassley has stepped out and is going 
to a funeral. Senator Brownback, on the list I have from Senator 
Specter, you are next. 

Senator Brownback. Thank you very much, Mr. Chairman. 

Welcome, Attorney General. I would like to get just a series of 
facts out on the table on why this list of U.S. Attorneys out of the 
93 were terminated. You have talked already some about David 
Iglesias and Carol Lam. You just addressed some of the reasons 
there. And I recognize, as you state, that these are people that 
serve at the will and at the pleasure of the President, so you can 
terminate them for cause, without cause, whatever it might be. But 
it appears you have come today prepared to discuss the reasons for 
the termination of these various U.S. Attorneys, and I think it is 
important that we find out what those reasons are, given the alle- 
gation that a number of them were fired for inappropriate reasons. 

So I want to just go down the list with you, if I could. Daniel 
Bogden of Nevada, why was he terminated? 

Attorney General Gonzales. Senator, this is probably the one 
that to me, in hindsight, was the closest call. I do not recall what 
I knew about Mr. Bogden on December 7th. That is not to say that 
I was not given a reason. I just don’t recall the reason. I didn’t 
have an independent basis or recollection of knowing about Mr. 
Bogden’s performance. 

Since then, going back and looking at the documents, it appears 
that there were concerns about the level of energy generally in a 
fast-growing district, concerns about his commitment to pursuing 
obscenity, which is important for the Department. It is a law. We 
have an obligation to pursue it. And just generally getting a sense 
of new energy in that office. 

Now, in hindsight — and I had a discussion with the Deputy At- 
torney General on the evening of Mr. Sampson’s testimony, because 
I went to the Deputy Attorney General and I asked him, Okay, do 
we stand behind these decisions? And if you look at some of the 
documents, you can see that the Deputy Attorney General agonized 
over this one. And I think that is good. That is a good thing that 
we are thinking about what is the effect of making this kind of de- 
cision on people. But at the end of the day, we felt it was the right 
decision. 

Now, I regret that we didn’t have the face-to-face meeting with 
Mr. Bogden beforehand and let him know. And one of the things 
I have learned is that the Department does not have, has not had 
a good enough mechanism, in my judgment, to communicate with 
United States Attorneys. There should be at least one face-to-face 
meeting, at least, with the U.S. Attorney and with the Deputy At- 
torney General or the Attorney General. So if we are aware of con- 
cerns or if we have concerns, we can convey those to the U.S. Attor- 
ney. And my regret with respect to Mr. Bogden is that, in fact, that 
meeting did not occur. 

Nonetheless, in thinking about it, I believe it was still the right 
decision. However, because of the fact that Mr. Bogden was not no- 
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tified of the decision, I did talk to Mr. Bogden, as I indicated that 
I had. And what I offered to Mr. Bogden was my help in securing 
employment moving forward. If there was anything that I could to 
help him, I wanted to do that because I struggled as well over this 
decision. 

Senator Brownback. Paul Charlton in Arizona, and if you could 
be as concise as possible, I would appreciate that. But I want to 
give you a chance to say why. 

Attorney General Gonzales. What I recall about Mr. Charlton, 
when the recommendation was made to me, is I recalled knowing 
of his poor judgment in pushing forward a recommendation on a 
death penalty case. These kinds of decisions, of course, are very, 
very important, and I take them very seriously. But we have a 
process in place to carefully evaluate death penalty decisions of the 
Department around the Nation. 

Obviously, the views of the local prosecutor are very, very impor- 
tant. I made a decision around, I believe, May 15th, somewhere 
around there, about a particular case, and he came back to me 2 
months later, first going through the Deputy Attorney General’s 
Office and then back to me to have me reconsider the case. And 
I am not aware of any new facts here, but the Deputy Attorney 
General, the Capital Unit Review Committee has already made a 
recommendation to me about this particular case. I had already 
made a decision on this particular case. 

Since the decision on December 7th, I have also learned that he 
exercised poor judgment in the way he pushed forward a policy 
with respect to interviewing of targets. He wanted to record those 
interviews. He implemented that policy on his own without consid- 
eration of how it would affect other offices around the country, 
without consideration of how the other units like the FBI would 
feel about it. 

In hindsight, there may be good reasons to pursue such a policy, 
but to implement it unilaterally on his own, in my judgment, I con- 
sidered was poor judgment, but that is something that I became 
more familiar about as I have studied the documents. 

Senator Brownback. Kevin Ryan, Northern District of Cali- 
fornia. 

Attorney General Gonzales. I was not surprised to see Mr. Ryan 
on the list, and, again, it is difficult for me to talk critically about 
these individuals who served our country, but you are asking me 
these questions. I was aware, as a general matter, about poor man- 
agement in that office. There was disruption. Mr. Ryan had lost 
confidence in some career prosecutors. We had to send out a second 
EARS team out to that office to try to get an understanding of the 
sources of complaints that we were hearing. So, in essence, I would 
say it is a question of poor management. 

Senator Brownback. Margaret Chiara of the Western District of 
Michigan. 

Attorney General Gonzales. Same issue. She is the other per- 
son, quite candidly, Senator, that I don’t recall remembering — I 
don’t recall the reason why I accepted the decision on December 
7th. But I have since learned that it is a question of similar kinds 
of issues: poor management issues, loss of confidence by career in- 
dividuals. We had to send someone out from Main Justice to help 


VerDate Nov 24 2008 


14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00027 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



22 


mediate some kind of personnel dispute. So it was a question sim- 
ply of someone not having total control of the office. 

Senator Brownback. H.E. Bud Cummins of Arkansas. 

Attorney General Gonzales. Mr. Cummins obviously is someone 
who was on a different track, and because he was on a different 
track and was asked to resign on June 14th and not December 7th, 
there has been some confusion about Mr. Cummins, was he part 
of the seven. He was asked to resign on June 14th. I myself was 
confused, quite frankly, when I testified on January 18th. I had for- 
gotten that, in fact, Mr. Cummins had been asked to resign on 
June 14th, and the reason I did is because Mr. Cummins left basi- 
cally the same time as everyone else did. 

Mr. Cummins was asked to resign because there was another 
well-qualified individual that the White House wanted to put in 
place there that we supported because he was well qualified. I also 
understand — this is after the fact — that, in fact, Mr. Cummins had 
expressed a desire — and I do not want to put words in his mouth 
because I think he may have testified, maybe not — he has testified 
about this, but there was a newspaper article that appeared in the 
Arkansas Times indicating that because of having four kids he had 
to put through college, don’t be shocked if he didn’t serve the rest 
of his term. So it was a question of seeing that there may be a va- 
cancy coming up and having a well-qualified candidate to go in that 
office. 

Senator Brownback. John McKay, Western District of Wash- 
ington. 

Attorney General Gonzales. Mr. McKay, when I accepted the 
recommendation on December 7th, generally I recall there being se- 
rious concerns about his judgment. That is what I recall when I ac- 
cepted the recommendations, and what I have since learned, of 
course, is that it related to an information-sharing project. It is not 
the way that he — it is not that he pursued this. We expected him 
to. He was doing a good job with respect to that. It is the way he 
pursued it and exercising poor judgment that involved some of his 
colleagues and a letter that he sent to the Deputy Attorney Gen- 
eral, that his colleagues would not have signed on the letter if they 
had known the Deputy Attorney General would not welcome the 
letter. And he nonetheless asked them for their signature, and the 
Deputy Attorney General was surprised by the letter. It angered 
his colleagues, it angered the Deputy Attorney General, and it was 
an indication of poor judgment. 

There was also an instance where he gave an interview in Wash- 
ington where he basically told our State and local partners, Don’t 
come to me for any more help in terms of partnerships because I 
just don’t have the resources to do it. That was inappropriate. If, 
in fact, there were concerns about resources, he should come to us, 
try to let us help him with it. But to go out and give an interview 
and tell State and local partners, Don’t come to us because we can’t 
help any more” — and I am paraphrasing here. I want to be fair to 
Mr. McKay. That also demonstrated poor judgment. 

Senator Brownback. Thank you for giving the information on 
each of these; I am glad to hear the factual basis. I hope we can 
get into that more during this hearing, and I hope too that as this 
wears on, there is a chance for you to reach out to some of these 
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individuals as well, as you have discussed, I guess, with Mr. 
Bogden in Nevada. I think that is something that would be useful 
as well. 

Attorney General Gonzales. Thank you, Senator. 

Senator Brownback. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

I am just curious on one thing. You said, if I understand your 
answer to the question from Senator Brownback, that on Cummins, 
when you had testified on the 18th, you had overlooked what had 
happened on the 17th. Did you ever send a followup to that testi- 
mony to clarify the issue? 

Attorney General Gonzales. Senator, I don’t recall sending a fol- 
low-up. Quite frankly, I think if you look carefully — I don’t know 
if there was a misstatement or a mistake in my testimony. 

Chairman Leahy. Because witnesses often do correct their testi- 
mony afterward. We always leave the record open so people can do 
that. 

Attorney General Gonzales. Senator, there was a specific ques- 
tion about Mr. Cummins, and I did not indicate that the reason for 
Mr. Cummins was because there was another well-qualified indi- 
vidual. 

Chairman Leahy. Senator Kohl. 

Senator Kohl. Thank you, Mr. Chairman. 

Mr. Gonzales, there have been allegations that voter fraud and 
public corruption cases have been influenced by partisan political 
considerations in my State of Wisconsin. We have seen documents 
showing State party efforts, Republican party efforts to influence 
these type of prosecutions routed through Karl Rove’s office directly 
into the office of your former chief of staff. 

So, Mr. Attorney General, was Mr. Steve Biskupic, U.S. Attorney 
in the Eastern District of Wisconsin, ever on the list of U.S. Attor- 
neys who were to be dismissed? It has been reported in the papers, 
both in the Washington Post and the Milwaukee Sentinel, that he 
was to be fired, but the Justice Department has not made public 
any documents to show that? 

Attorney General Gonzales. Senator, I was never aware that 
Mr. Biskupic was on a list, obviously, when I made my decision. 
I am aware that he may have appeared in a category which would 
indicate that there were concerns about Mr. Biskupic. But I think 
he has already issued a press release saying he never knew about 
that and that it never would have influenced and did not influence 
any decisions that he made with respect to cases in Wisconsin. 

Senator Kohl. I appreciate that, but the question is: Was he on 
a list of U.S. Attorneys who were being considered for dismissal? 

Attorney General Gonzales. Senator, I believe I testified that I 
believe that he was listed as someone, yes, that — 

Senator Kohl. So my question is: Why was he then taken off the 
list? 

Attorney General Gonzales. Senator, again, this was a process 
that was ongoing, that I did not have transparency into. I don’t re- 
call being — transparency with respect to Mr. Biskupic. I don’t recall 
being aware of discussions about Mr. Biskupic. Mr. Biskupic is a 
career prosecutor. He was appointed United States Attorney 
through a bipartisan panel. With respect to the case I think every- 
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one is focused on, he made charging decisions after consulting with 
the then Democratic State Attorney General and consulting with 
the Democratic local prosecutor, and he believed it was the best — 
his best judgment to charge that case based on the evidence. 

Senator Kohl. I do appreciate that, but I am trying to under- 
stand why he would have been on a list and then taken off a list. 
There must have been a reason for one and then the other. 

Attorney General Gonzales. Senator, with all due respect, there 
are other people that would have that information that are wit- 
nesses, fact witnesses. I have not consulted with them because I 
did not in any way want to compromise the integrity of this inves- 
tigation or the investigation at the Department. 

Senator Kohl. That is fine. Could you get back to me within a 
week with respect to the question of why he was on the list and 
then why he was taken off the list? 

Attorney General Gonzales. With all due respect, Senator, the 
person who was responsible for compiling the list was Mr. Samp- 
son, and he is the person that would have the answer as to why — 
he would be the best person as to why Mr. Biskupic was on a list 
or off a list or anybody else that was on or off a list. 

Senator, I will go back and see if there is something that I can 
do, but I want to be very careful about talking to fact witnesses, 
and I am not going to do that. I don’t want to compromise the in- 
tegrity of this investigation or the integrity of the Department in- 
vestigations. 

Senator Kohl. Mr. Attorney General, once appointed by the 
President, confirmed by the Senate as Attorney General, we all un- 
derstand that you are expected to cast aside all partisan politics 
and serve only the interests of justice and of the American people. 
The Justice Department is expected to investigate and prosecute 
those who violate our laws completely blind to their partisan polit- 
ical affiliation. Public confidence in your fidelity to these ideals, of 
course, is essential. Without the public’s confidence in the impartial 
administration of justice, our entire judicial system is called into 
question. 

Sadly, your actions have severely shaken the confidence of the 
American people in you and in your ability to fulfill your public 
trust. According to recent polls, as many as 67 percent of Ameri- 
cans believe that these eight U.S. Attorneys were fired for political 
reasons, and over half of the American people believe that you 
should resign. Moreover, press accounts have detailed low morale 
among U.S. Attorneys across the country as a result of these 
events. 

I am sure we can agree that the integrity of the Office of the At- 
torney General as an institution is more important than the self- 
preservation of any one person who sits in it. Many Americans 
wonder, therefore, what is the rationale for you to remain as the 
Attorney General. Given the low morale, the history of mismanage- 
ment, the apparent lack of independence from the White House, 
and, most importantly the taint of politics trumping justice in your 
tenure, would you explain to the American people why it is so im- 
portant that you should remain in this office? 
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Attorney General Gonzales. Let me first address the question 
about taint of politics, and let me just start with an example, Sen- 
ator. 

Six weeks before the election, this Department took a plea from 
Congressman Bob Ney. Six weeks before the election. We could 
have taken the plea after the election, and I am sure when we took 
that plea, there were some Republicans around the country prob- 
ably scratching their heads wondering: What in the world are they 
doing? 

Well, what we are doing is doing what is best for the case. That 
is what we did. We don’t let politics play a role, partisan politics 
play a role in the decisions we make in cases. And we have pros- 
ecuted Members of Congress, we have prosecuted Governors, Re- 
publicans. And so this notion that somehow we are playing politics 
with the cases we bring is just not true, and the American people 
need to understand that, because when you attack the Department 
for being partisan, you are really attacking the career profes- 
sionals. They are the ones, the investigators, the prosecutors, the 
Assistant U.S. Attorneys, they are the ones doing the work. And so 
when someone says that we politicize a case, what you are doing 
is criticizing the career folks, and that is not right. 

In terms of why I should remain as Attorney General, you are 
right, this is not about Alberto Gonzales. This is about the Depart- 
ment of Justice and what is best for the Department. And as I look 
back over the past 2 years, I look back with pride in the things 
that we have accomplished — a lot of good things with respect to 
protecting our kids, protecting our neighborhoods, protecting our 
country. 

I have admitted mistakes in managing this issue, but the De- 
partment as a general matter has not been mismanaged. We have 
done great things, and we will continue to do great things. And I 
will work as hard as I can to improve morale. 

Obviously, this was an unfortunate incident for the Department, 
but the work of the Department continues, and it’s very important 
for the American people to understand that. Cases are still being 
investigated, cases are still being prosecuted, because these are ca- 
reer folks and all what they care about is making sure justice is 
done. And that’s what I care about, and I’ve instructed every 
United States Attorney, I don’t want an investigation or a prosecu- 
tion sped up or slowed down because of what has happened here. 
I expect everyone at the Department of Justice to do their job, and 
it continues. 

Senator Kohl. Well, I appreciate that. The point is still, I be- 
lieve, that at the moment, two-thirds of the American people be- 
lieve that these U.S. Attorneys were fired for partisan political rea- 
sons, and over half of the American people believe that we would 
be better off if you resign. 

Now, I am sure you would agree that the perception of the Amer- 
ican people with respect to the Attorney General and his position 
and his impartiality in the dispensation of justice is critical. If after 
these hearings are over, if a week or two or three from now the 
American people still feel that way, how would you then feel about 
the importance of your tenure as the Attorney General of the 
United States? 
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Attorney General Gonzales. Senator, I have to be — I have to 
know in my heart that I can continue to be effective as the leader 
of this Department. Sitting here today, I believe that I can. And 
every day I ask myself that question: Can I continue to be effective 
as leader of this Department? The moment I believe I can no longer 
be effective, I will resign as Attorney General. 

Senator Kohl. Yes, and if the American public’s perception is 
negative, how does that impact your perception? 

Attorney General Gonzales. Senator, part of my goal today is to 
educate and information the American public about what happened 
here. The notion that there was something that was improper that 
happened here is simply not supported by the documents. I do not 
think it is supported by the testimony, much of which of it I 
haven’t seen. It’s certainly not the reason that I asked for these 
resignations. And I have tried to reassure the American public I 
am committed to getting to the bottom of this. I can’t interfere with 
this investigation, but I’ve asked the Office of Professional Respon- 
sibility to work with the Office of the Inspector General and let’s 
find out what happened here. If, in fact, someone did something, 
made a recommendation for improper reasons, yes, there is going 
to be accountability. Absolutely. 

Senator Kohl. Thank you very much, and thank you, Mr. Chair- 
man. 

Chairman Leahy. Thank you. 

I should note, just for the audience, we have people here both 
supporters of the Attorney General and opponents of the Attorney 
General. You are guests of the U.S. Senate, and nobody is more 
protective of First Amendment rights than I. But if signs are being 
held up and are blocking the views of people, I don’t care whether 
the signs are for the Attorney General or opposed to the Attorney 
General, if signs are being held up, blocking the views of others 
who have just as legitimate a right to be here as everyone else, the 
people doing that will be removed. 

We are going to go to Senator Hatch, and then I am going to go 
to Senator Feinstein, and then we will take a 10-minute break. 
Thank you. 

Senator Hatch. 

Senator Hatch. Well, thank you, Mr. Chairman. Welcome, Mr. 
Attorney General. 

Mr. Attorney General, do you make decisions at the Justice De- 
partment based upon the polls? 

Attorney General Gonzales. No, sir, I don’t. 

Senator Hatch. No, you don’t, do you? 

Attorney General Gonzales. Senator, I make decisions on what 
the case is based on the evidence, not based upon whether or not 
the target is Republican or Democrat. And, of course, I have been 
appointed by the President, confirmed by the Senate, to make the 
decisions based on my best judgment. 

Senator Hatch. I take it not whether it favors you or disappoints 
you? 

Attorney General Gonzales. Sometimes, Senator, in doing my 
job I am going to make people unhappy. 

Senator Hatch. On March 19th, one of my Democratic colleagues 
said that he would be surprised if you were Attorney General a 
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week later. Well, I am glad to see you here a month later, person- 
ally, because we have worked rather extensively together, and I 
have seen an awful lot of good work done there that you have been 
describing to a degree here today. And you cannot even begin to 
touch all the good things that have been done. 

You have said here today that you want to help Congress and the 
public understand what happened in the removal of these U.S. At- 
torneys. Your actions back up your words. I applaud you for mak- 
ing available the Justice Department’s top officials and staff for 
testimony and interviews, as well as thousands and thousands of 
pages of documents. I am afraid that some simply do not want to 
go where the evidence tells us to go. Some appear to have decided 
in our country today instead where they want to go, and they are 
fishing for anything that they can claim will back up their pre- 
conceived conclusions. 

Now, it is one thing to conduct legitimate oversight over matters 
that are a subject of legislative concern. It is another to traipse 
around on ground committed by the separation of powers to an- 
other branch of Government. I think that is what has been going 
on here, and I think it is unfortunate and I think it is wrong. 

You have stated this before, but let me ask you just once more 
for the record, because this is important. Were any of these eight 
U.S. Attorneys asked to resign in retaliation for or to interfere with 
any case that they brought or refused to bring? 

Attorney General Gonzales. That is not the reason I asked for 
the resignations, Senator. From everything that I have seen and 
heard — 

Senator Hatch. Then the answer is no. 

Attorney General Gonzales. — I don’t think any one was moti- 
vated for that reason. 

Senator Hatch. Okay. How many employees do you have at the 
Department of Justice? 

Attorney General Gonzales. Around 110,000. 

Senator Hatch. Around 110,000 employees. What are the main 
core functions of the Department of Justice that you supervise? 

Attorney General Gonzales. Well, we enforce the law. We pros- 
ecute cases in our Federal courts. The FBI is the lead investigatory 
agency in the country. We have — 

Senator Hatch. You overview the FBI. 

Attorney General Gonzales. Pardon me? 

Senator Hatch. You overview the FBI. 

Attorney General Gonzales. The FBI comes within the jurisdic- 
tion of the Department of Justice. We have the Drug Enforcement 
Agency. We have the Bureau of Prisons. We have Alcohol, Tobacco, 
and Firearms involved, along with the FBI with respect to the trag- 
edy that happened down at Blacksburg. And so there are many 
very, very important divisions that exist within the Department of 
Justice family that contribute to the core mission of the Depart- 
ment of ensuring that our laws are enforced and that justice is, in 
fact, delivered here in our country. 

Senator Hatch. You spend a lot of time traveling in the country 
as well, don’t you? 

Attorney General Gonzales. I do. I think it’s important to go out 
and see the components. One of the things I really enjoy is to visit 


VerDate Nov 24 2008 14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00033 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMOFtC 



28 


folks in the United States Attorney Offices. I like to go by and visit 
the United States Attorneys. I like to speak with the staff, express 
to them how important they are, let them know that really the suc- 
cess of the Department is not the Attorney General. It is not the 
United States Attorney. It is the career investigators, the career 
professionals. 

Senator Hatch. You spend a lot of time down at the White 
House as well, do you not? 

Attorney General Gonzales. I don’t spend as much time as I 
used to spend at the White House. 

Senator Hatch. What about the Cabinet meetings? 

Attorney General Gonzales. Of course, I’m there at Cabinet 
meetings, and I’m there for policy discussions and where there’s a 
need for me to be at the White House. As Andy Card once used to 
say, if you need to see the President, you see the President, if you 
want to see the President, you don’t see the President because his 
time is so valuable. 

Senator Hatch. If the President wants to see you, you are on 
call, right? 

Attorney General Gonzales. Of course. 

Senator Hatch. You go to intelligence meetings, right? 

Attorney General Gonzales. That is correct. 

Senator Hatch. Among various intelligence factions of Govern- 
ment. 

Attorney General Gonzales. Yes. From time to time we do have 
meetings relating to threats to United States’ interests overseas, 
and of course, threats to the homeland. 

Senator Hatch. In fact, I have been in some of those intelligence 
meetings with you in the secure room in the White House, right? 

Attorney General Gonzales. We do have intelligence briefings 
from time to time in the Situation Room, yes, sir. 

Senator Hatch. Many of our fellow citizens may not have an ac- 
curate picture of what Federal prosecutors do or their relationship 
with the Justice Department here in Washington, what we call 
Main Justice. I think many people probably see U.S. Attorneys as 
something like independent contractors, able to call their own 
shots, set their own priorities, follow their own policies. There 
might also be another kind of misunderstanding in the other direc- 
tion when people hear it said that U.S. Attorneys are political ap- 
pointees. That makes understanding all of this much harder for our 
fellow citizens who have been characterized here today. 

I would like you to help dispel these myths a little by describing 
what the roles and the relationships should be between the U.S. 
Attorneys around the country and the Justice Department, which 
ultimately means you and the President here in Washington. 

Attorney General Gonzales. Senator, United States Attorneys 
are accountable to the President through me. We are accountable 
to the American people, and there has to be real accountability. Ob- 
viously, with respect to decision relating to prosecutions, U.S. At- 
torneys should have and do enjoy independence in exercising their 
judgment as to what cases to move forward with or not. 

But with respect to policy, a President and the Attorney General, 
we are accountable to the American people. The President is elect- 
ed based upon a set of his policies, his priorities, and the only way 
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to get those implemented is through the U.S. Attorney, and it’s im- 
portant that the United States Attorney support the policies and 
priorities of the President of the United States. 

Now, obviously, within each specific district, there are going to 
be specific needs and priorities that are local, and the U.S. Attor- 
ney has to find a way to accommodate those local needs and prior- 
ities as well as the national needs and priorities because those are 
important to the President of the United States, and the U.S. At- 
torney is a member of the President’s team, is subordinate and is 
accountable to the President, and the President is accountable to 
the American people for his policies and for his priorities. 

Senator Hatch. I want to give you a fuller opportunity to explain 
your involvement in the process leading up to asking these U.S. At- 
torneys to resign. You made an important distinction which makes 
your description perfectly reasonable. You distinguished between 
the general supervision of U.S. Attorneys in which your involve- 
ment was extensive, and the specific evaluation for identifying who 
should resign in which your involvement was limited. Now this is 
an obvious distinction and an important distinction. Did I describe 
it accurately? 

Attorney General Gonzales. That is correct, Senator. I had in 
my mind this process that Mr. Sampson was coordinating, but obvi- 
ously, from time to time issues would come up with respect to the 
performance of United States Attorneys that in my mind I viewed 
as simply doing my job as the Attorney General to deal with a con- 
cern or a complaint relating to performance of that United States 
Attorney. I do not in my mind view that as, Okay, that person goes 
on the list, because I relied upon Mr. Sampson to coordinate an ef- 
fort to consult with senior officials and make a decision as to where 
there were issues and concerns relating to performance. But the 
fact that I delegated this task to Mr. Sampson doesn’t mean that 
I abdicate my responsibility as Attorney General to field complaints 
and to review and address concerns about the specific issues relat- 
ing to a United States Attorney. And so, yes, in my mind, those 
were separate and apart. 

Senator Hatch. My time is up, Mr. Chairman. 

Chairman Leahy. Thank you, Senator Hatch. 

What we will do, I am going to go now to Senator Feinstein, then 
take a 10-minute break. I am calling Senator Feinstein. As I men- 
tioned earlier, Senator Grassley is at a funeral. If he is back, he 
would be next in line. If not, Senator Cornyn or Senator Sessions, 
depending upon which one is here. 

Senator Feinstein. 

Senator Feinstein. Thank you very much, Mr. Chairman. 

I have essentially three questions that I would like to ask you, 
Mr. Attorney General. Let me go back. Whose idea was it to change 
the law in an amendment written by your staff, conveyed by your 
staff, Mr. Moschella, to Senator Specter’s staff, Brett Tolman, on or 
about November 15th, 2005, to add in conference, without sharing 
it with any Member of this Committee, an amendment which effec- 
tively gave you the ability to replace U.S. Attorneys without Senate 
confirmation? Whose idea was this? 

Attorney General Gonzales. Senator, I don’t recall specifically 
the genesis of the idea. In going back and looking at the docu- 
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ments, it appears that there was some thinking about this as early 
as 2004. I will say this, I do support, I did support the change in 
the law, not in order to avoid Senate involvement, but because I, 
quite frankly, do not like the idea of the Judiciary deciding who 
serves on my staff, and that’s why I supported the law. 

Senator Feinstein. So you essentially approved it being conveyed 
to the Senate in the manner in which it was conveyed? 

Attorney General Gonzales. No, that’s not what I’m saying. I 
don’t have any recollection about the mechanics of getting it — of 
the legislative process. 

Senator Feinstein. So you do not have a recollection. Let me go 
on because my time is short. I am very confused. I am unsure 
whether you were really the decider on this list or not because your 
written comments, printed yesterday, say, “I did not make deci- 
sions about who should or should not be asked to resign.” Today 
you said three different things: I accepted the decision of the staff; 
I accepted the recommendations of the staff; and then sort of a 
vague statement, I made my decision. Who was the decider? 

Attorney General Gonzales. Senator, I accepted the rec- 
ommendations made by the staff. I’m the Attorney General. I make 
the decision. Can I see what you’re reading from? You referred to 
statements from yesterday. I don’t recall making any — 

Senator Feinstein. Something entitled Statement of Alberto 
Gonzales. 

Attorney General Gonzales. Oh, the written statement. 

Senator Feinstein. The written statement, the top of page 4. 

Attorney General Gonzales. Okay. 

Senator Feinstein. So in writing, you clearly say: I did not make 
decisions about who should or should not. I guess, one of the prob- 
lems is that all of this has been kind of constant equivocation. Ap- 
parently — 

Attorney General Gonzales. Senator, you’re not reading my en- 
tire statement. Maybe you did, I’m sorry. During those — Mr. Samp- 
son periodically updated me on the review. As I recall, his updates 
were brief, relatively few in number, and focused primarily on the 
review process itself. During those updates, to my knowledge, I did 
not make decisions about who should or should not be asked to re- 
sign, so in connection with this review process, as Mr. Sampson 
gave me updates, I don’t recall ever saying — even though they were 
still in deliberative process, ever saying, no, take that person off, 
or add this person. I don’t recall ever doing that. 

Now, certainly, after the work had been completed, Mr. Sampson 
brought me recommendations. I accepted those recommendations. 
Those were my decisions. I accept full responsibility for those deci- 
sions. 

Senator Feinstein. That is what I wanted to know. 

Attorney General Gonzales. Yes. 

Senator Feinstein. You are prepared to say that you made the 
decision to fire these 7 U.S. Attorneys on that day, December 7th? 

Attorney General Gonzales. Senator, I don’t recall whether or 
not I made the decision that day. I don’t — 

Senator Feinstein. I am not saying that day. 

Attorney General Gonzales. No, that was your question. 

Senator Feinstein. Mike Battle made the phone calls that day. 
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Attorney General Gonzales. Mr. Battle made phone calls that 
day. I made a phone call to Senator Kyi. Yes, phone calls were 
made that day. I don’t recall exactly when I made the decision. 

Senator Feinstein. You are testifying to us that you made the 
decisions without ever looking at the performance reports? 

Attorney General Gonzales. Senator, that is correct again. 

Senator Feinstein. That is what I wanted to know. 

Attorney General Gonzales. I just want to reemphasize that 
those EARS evaluations are the evaluations of the performance of 
the office. They would just be one of many factors, and I would say 
United States Attorneys universally would say they ought to be 
given the appropriate weight when looking at the performance of 
a United States Attorney. 

Senator Feinstein. Mr. Mercer, who was in charge of the proc- 
ess, in his transcript on the — 

Attorney General Gonzales. Senator, I don’t believe he was in 
charge. Mr. Sampson, I delegated to Mr. Sampson the task coordi- 
nating this process. 

Senator Feinstein. Mr. Mercer was not in charge of looking at 
the EARS reports? 

Attorney General Gonzales. Senator, I don’t recall knowing 
whether Mr. Sampson was in — you mean as a general matter? 

Senator Feinstein. Excuse me; Mr. Battle. 

Attorney General Gonzales. Mr. Battle. He was the Director of 
the Executive Office of United States Attorneys, so the EARS eval- 
uation is performed through that office. 

Senator Feinstein. He would have looked at those reports. Let 
me give you a question and an answer from the transcript, page 
43 . 

Attorney General Gonzales. Senator, can I see what you are 
reading from? 

Senator Feinstein. I am reading from the staff interview on a 
transcript. 

Attorney General Gonzales. I haven’t seen that transcript. 
Could I see it if you’re going to ask me a question about it? 

Senator Feinstein. May I ask the question and then I will send 
it down? 

Attorney General Gonzales. Certainly, I’m sorry. 

Senator Feinstein. The question is: “What did you do in re- 
sponse to her request to identify certain U.S. Attorneys and/or dis- 
tricts?” Answer: I “basically wondered about the request. I had my 
secretary print out a list of all the U.S. Attorneys just to see if I 
could look at the list and see if there was anybody on there who 
may have been involved in some issues of misconduct or things of 
that nature that somebody maybe didn’t know about, and I could 
report that to someone. I looked at the list, nobody jumped out at 
me. I put the list away.” If you would like to see it — 

Chairman Leahy. I think, without — 

Attorney General Gonzales. Could you just give me the page 
number, Senator? 

Chairman Leahy. I will offer extra time to the Senator from 
California in this. 
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Mr. Attorney General, I sent you a letter notifying you of this 
subject and referring to the transcript so you would not be sur- 
prised. 

Attorney General Gonzales. Thank you, Senator. 

What page is that on, Senator? 

Senator Feinstein. It is page 43. 

Attorney General Gonzales. And your question is? 

Senator Feinstein. My question is, did anybody that was in- 
volved in the unprecedented group firing of U.S. Attorney ever look 
at their performance reports prior to putting them on the list? 

Attorney General Gonzales. Senator, I don’t know that. 

Senator Feinstein. Oaky. You said today — 

Attorney General Gonzales. But I would just say again, I want 
to emphasize, about the appropriate way to put on a EARS evalua- 
tion. You could have a great EARS Evaluation, which means you 
have a great team, but you could have a U.S. Attorney who’s not 
doing a very good job. 

Senator Feinstein. You said today, “We could do much better 
with regard to Carol Lam.” So let me be clear. Carol Lam was 
ranked as one of the top ten prosecutors in the country for her 
prosecutions and her conviction rates. San Diego reached its lowest 
crime rate in 25 years during her tenure. She brought down the 
Hell’s Angels gang in San Diego. She was told by Deputy Attorney 
General James Comey that he was satisfied with her prosecution 
strategy for gun crimes. She brought indictments against the 
Arellano Felix Cartel, a significant success in the fight against 
drugs. She gained a national reputation for her work on public cor- 
ruption cases, which was the FBI’s second highest priority just 
after terrorism. She was praised by the Border Patrol, the Immi- 
gration and Customs Enforcement, local leaders of the FBI, the 
San Diego City Attorney, judges in her district, and many others. 

The letters have said immigration is not one of the Department’s 
top priorities, however, immigration prosecutions accounted for the 
largest single crime category prosecuted during Lam’s tenure. I re- 
ceived a letter dated August 23rd — that is just prior to the Decem- 
ber 7th firing — signed by Will Moschella that says this: Prosecu- 
tions for alien smuggling in the Southern District under 8 U.S.C. 
Section 1324 are rising sharply in the year 2006. As of March 2006, 
the halfway point to the fiscal year, there were 342 alien smuggling 
cases filed in that jurisdiction. This compares favorably with the 
484 alien smuggling prosecutions brought there during the entirety 
of fiscal year 2005. 

The letter goes on. This was an answer to an inquiry I made. The 
letter says all is fine on the western front, the Southern District, 
with respect to these prosecutions. And finally, no one in the De- 
partment communicated to Carol Lam that there were concerns 
with the handling of her immigration cases. If this is the reason 
for the firing of a distinguished U.S. Attorney, should not somebody 
talk to her and say, look, we have a concern, and give her an op- 
portunity to respond? 

Attorney General Gonzales. Senator, she is a distinguished 
prosecutor, and I commend her service as a prosecutor and as a 
judge, and she’s a wonderful person. She was acutely aware of the 
concerns that existed with respect to her policies. She received let- 
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ters directly from Congress. She met with Members of Congress. 
There were communications back and forth with the Department 
of Justice about her numbers. I think that she was aware of the 
fact that we had concerns. 

With respect to the letter, I don’t recall being aware of the letter 
when I accepted the recommendation. I made the decision to ask 
for Ms. Lam’s resignation. But you can’t just focus solely on alien 
smuggling. Illegal entry, illegal reentry are likewise important. 

Ms. Lam served with distinction in a lot of other areas, and of 
course, she’s going to have a lot of fans, and as do these other 
United States Attorneys that were asked to resign because there 
are good things that they did, but this was a very important border 
district, and it was appropriate for the President of the United 
States and the Attorney General to expect that we would make im- 
provements with respect to both gun prosecutions and immigration 
prosecutions. That is the reason why I asked for Ms. Lam’s res- 
ignation. She had served for 4 years, and we felt it was the appro- 
priate time to make a decision to try to improve performance with 
respect to, certainly with respect to immigration prosecutions. 

Senator Feinstein. If I might, you mentioned the House mem- 
bers. I would like to bring to your attention an e-mail sent on Au- 
gust 2nd that indicates she is meeting with Issa and Sensen- 
brenner. This is from Rebecca Seidel to Mark Edley. “Sounds like 
she handled well and it was actually constructive. See below.” Then 
there is a litany about the meeting, very cordial, very constructive, 
et cetera. 

Attorney General Gonzales. Senator, there is no question that 
the record is full of discussions and concerns that the Department 
had about Ms. Lam’s performance which related to immigration 
and gun prosecutions. That is the reason why I decided to ask for 
her resignation, to make a change. That’s the reason why. 

Senator Feinstein. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. We will take a 10-minute recess, 
and then Senator Cornyn will be next. 

[Recess 11:17 a.m. to 11:30 a.m.] 

Chairman Leahy. The Committee will be in order, and again, I 
would remind people that you are here as guests of the U.S. Sen- 
ate. We have both supporters and opponents of the Attorney Gen- 
eral. That is fine. I think the Attorney General would agree with 
me, we protect the right of people to do that, but I will not have 
you disrupting anybody on either side, disrupting these hearings. 
These hearings are important. The Attorney General is entitled to 
be heard, the Senators are entitled to ask their questions, and we 
will have the kind of decorum expected by the Senate, just so ev- 
erybody understands. 

Senator Cornyn. 

Senator Cornyn. Thank you, Mr. Chairman. 

General Gonzales, you and I have known each other a long time, 
and I believe that you are a good and decent man. But I have to 
tell you that the way that this investigation has been handled has 
just been really deplorable. You say that the process was flawed 
and you made mistakes in managing it, and I would like to ask 
you: How should you and the Department have conducted this 
process, if at all? 
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Attorney General Gonzales. I believe that the review was appro- 
priate, quite frankly. I think it is appropriate to ensure that public 
servants are doing their job, and that if we can make improve- 
ments, I think I have an obligation as the Attorney General to pur- 
sue those improvements. 

Looking back, things I would have done differently, I think I 
would have had the Deputy Attorney General more involved, di- 
rectly involved. I think that I should have told Mr. Sampson who 
I wanted him to consult with specifically. I should have asked him, 
Who are you going to consult with? I should have told him I want 
the recommendation to include these people, and I think I should 
have asked him, Who do you think it ought to include as well? 

I should have told him the factors that I thought were important 
for him to consider. I should have told him this is a process that 
should not take 2 years; it is a process that should be completed 
in probably about 6 months, 6 to 12 months, something like that. 
And I think I would have told, I should have told him there ought 
to be a face-to-face meeting with every United States Attorney dur- 
ing this review, and it ought to involve the DAG or it ought to in- 
volve me, and we should have a list of particulars and talk with 
them about issues or concerns that we have and give them an op- 
portunity, give the United States Attorney an opportunity to re- 
spond to those concerns that we have raised. And so I think these 
are the things — when I talk about a more rigorous, a more struc- 
tured process, I think these are the kinds of things, in hindsight, 
that I wish would have happened. 

Now, I want to be very, very careful about formalizing a review 
process. Quite frankly, I raised this issue in my United States At- 
torney dialog. United States Attorneys do not want a formal eval- 
uation process. They don’t want it. They want to report to the DAG 
and to the Attorney General, and so what we are going to do is try 
to improve communication as opposed to implementing a formal 
process. 

I think it is also unfair to the President of the United States, 
quite frankly. If you have a formal evaluation process and that 
process shows that a United States Attorney is doing a great job 
but the President wants to make a change, politically it may be 
tougher for the President to do that. 

And so I think for those reasons, I would not have a formalized 
process, but I would have had a more structured and a more rig- 
orous process in the manner that I’ve described. 

Senator Cornyn. Well, what I am struggling to understand 
about this controversy is. President Clinton replaced 93 United 
States Attorneys in one fell swoop. There is no requirement that 
any cause for replacement of a U.S. Attorney be stated because 
they serve at the pleasure of the President of the United States. 
That is one of the consequences of the election. 

And so if, in fact, there is no evidence — and I have not heard of 
any evidence — that these U.S. Attorneys were replaced with the 
purpose in mind of interfering with an ongoing investigation or 
prosecution — your comments along that line have been backed up 
by the FBI Director and others that there is no evidence of that — 
then I can only conclude that we find ourselves here today, you find 
yourself where you are today, as a result of injecting performance- 
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based rationale into the decision to replace the United States Attor- 
ney. My recollection is that the Deputy Attorney General, Mr. 
McNulty, first offered those performance-based rationales for re- 
placement of these attorneys, each of whom had served 4 years, 
and this is not a lifetime tenure job. It is not like a Federal judge. 
And it would have been much better to tell each of these United 
States Attorneys, “Thank you for your service. You have served for 
4 years, and now it is time for someone else to have an opportunity 
to serve their country in this important job.” Wouldn’t that have 
been a better way to address this in retrospect? 

Attorney General Gonzales. Senator, that was, as I have gone 
back and reviewed sort of the implementation plan, in essence, sort 
of the talking point. It was not to get into specifics about issues or 
concerns about performance. 

But if you look at the documentation, it is clear that we strug- 
gled — not struggled, but this was an endeavor to identify those 
areas where there were issues or concerns about performance. 
Where we made a mistake, clearly, I think, is once we said per- 
formance, we should have defined that, because performance to me 
means lots of things. It means whether or not you have got the ap- 
propriate leadership skills, whether or not you have got the appro- 
priate management skills. It may mean whether or not you support 
the President’s policies and priorities. It may mean that you don’t 
have — do you have a sufficient — do you have relationships with 
State, local, and Federal partners to discharge the mission of the 
office? 

And so there are lots of things that fall within, in my judgment, 
the definition of “performance related,” and I think that having 
said “performance related,” we should have defined what we meant 
by that. It did not mean that the person was a bad lawyer, nec- 
essarily a bad manager. It may have been an instance where the 
person no longer continued to be the right person at the right time 
for that position. 

Senator Cornyn. Well, I think that invariably, when people’s 
performance is placed in issue, then they feel the necessity to de- 
fend themselves, and that should not have been required of them 
in a public forum like this, because, unfortunately, their reputa- 
tions now have been affected by this present controversy. And what 
concerns me even more is there have been attempts, I know on the 
House side particularly, to identify people who were reviewed who 
were not relieved and to further drag them and their reputations 
through this process. I think that would be a disservice to them 
and a serious mistake to engage in that kind of fishing expedition. 

But, Mr. Attorney General, since I do not have a chance to ask 
you questions like this very often, let me change the topic just 
briefly to decisions made by Federal prosecutors in recent border 
prosecutions. Senator Feinstein asked you about Carol Lam and 
some of her immigration-related prosecutions, but, in particular, I 
have received a number of complaints from constituents about the 
prosecution and jailing of two Border Patrol agents from the El 
Paso area, Agents Ramos and Compean. I assume you are familiar 
with that. I am confident you are given the attention that it has 
received, and I would like to ask you to answer these questions, 
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and I will ask you the questions, and my time will run out, and 
you feel free to answer them. 

Do you believe that the public has been fully informed by the 
news media about this case? Do you agree that a hearing by this 
Committee on that case at which time all of the facts can be ex- 
plored would be a legitimate exercise of our oversight responsi- 
bility? Would you, in fact, welcome such a hearing? And would you 
pledge on behalf of the Department of Justice full cooperation with 
the Committee as we prepare for such a hearing? 

Attorney General Gonzales. Senator, it is hard for me to answer 
the first question. There is a lot, I think, of misinformation or 
disinformation about what happened here. I have known the pros- 
ecutor for many years, and I have confidence in his judgment. A 
jury agreed with the fact that these border agents who — let me just 
say, Border Patrol agents should be saluted as heroes. They serve 
this very important function for our country, sometimes at the risk 
of their lives. But a jury agreed that in this particular case, these 
two individuals broke the law. And not only did they break the law, 
but they tried to hide their crime. Mr. Sutton, again, following the 
evidence, did what he thought was right based upon the cir- 
cumstances of this particular case. 

With respect to a hearing by the Committee in terms of what 
happened here, I will say that the Department will try to be — as 
always, will fully cooperate. We will try to be as helpful as we can. 
And I would be happy to consider your request for a hearing. There 
is already a lot of information out there, but if we have not pro- 
vided more information about this, I would be happy to do so. 

We want the Committee to be reassured that, in fact, there was 
nothing improper that happened here as well, that Mr. Sutton, 
again, followed the evidence, a jury agreed that, in fact, a crime 
had been committed, and this was the right result. And if there is 
information that we have that we can provide to the Committee to 
reassure the Committee, I would be happy to look at that. 

Senator Cornyn. I know a hearing was scheduled, and then it 
was postponed, and my hope is that it can be rescheduled and we 
can have that oversight hearing to make sure all of the facts get 
out — not rumor, innuendo, and speculation but the facts — so we 
can conduct our proper oversight responsibilities and the American 
people can be reassured of what the facts actually are. 

Thank you, Mr. Chairman. 

Chairman Leahy. I just want to make sure I fully understand 
something. It was mentioned — and I understand this to be a fact — 
that President Clinton replaced 93 of the U.S. Attorneys from the 
previous administration. How many of President Clinton’s U.S. At- 
torneys were replaced by President Bush? 

Attorney General Gonzales. Eventually, Senator, I believe — I 
don’t know — 

Chairman Leahy. It was either 92 or 93, I think you will find. 

Attorney General Gonzales. Over a period of time, that is cor- 
rect, sir. There was a conscious decision made that we would not 
follow the model used by this President’s predecessor, that it was 
too abrupt and disruptive, and that we felt that we ought to do the 
resignation on staggered terms. 
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Chairman Leahy. Just because I get a lot of calls from people 
saying, “Well, didn’t President Clinton replace” — as I recall it, just 
in the period of time I have been here, President Carter replaced 
all of the Ford-Nixon U.S. Attorneys. President Reagan replaced all 
of President Carter’s. Former President Bush eventually replaced 
most of President Reagan’s. President Clinton replaced President 
Bush’s. And then this President Bush replaced President Clinton’s. 
I cannot speak about what happened before I was in the Senate, 
but that is my recollection. 

Senator Feingold. 

Senator Feingold. Thank you, Mr. Chairman, and let me just 
note that I hear a lot in my State about these border guard inci- 
dents as well, and I look forward to whatever information is coming 
forward on that, or hearings. 

Mr. Attorney General, you have sworn an oath today, and that 
oath carries with it certain legal consequences, but you have a duty 
to the American people as a public servant to tell the truth when 
you speak to the public in a press conference, a news interview, or 
by publishing an op-ed piece in the newspaper, don’t you? 

Attorney General Gonzales. Senator, I believe that when I 
speak to the American people and to the public that I should be 
truthful, and I endeavor to be truthful. 

Senator Feingold. Let me then go back to the subject that Sen- 
ator Kohl brought up that is of particular interest to us in Wis- 
consin and the question of the case of Georgia Thompson. This was 
the highly publicized public corruption case which got a lot of at- 
tention in Wisconsin during much of 2006, especially since it hap- 
pened during the re-election campaign of the Governor of Wis- 
consin. 

On April 5th, right after oral argument in the case, the Court of 
Appeals for the Seventh Circuit ordered that Ms. Thompson be im- 
mediately released from prison and her conviction was summarily 
reversed. I thought the report was wrong because it is so unusual 
for an appeals court to simply release somebody at that level. The 
appellate judges suggested that the evidence in the case was ex- 
tremely weak and said essentially that the case should have never 
been brought. 

Can you understand why many citizens of my State, as they see 
this U.S. Attorney scandal widen, are now questioning whether the 
U.S. Attorney in Milwaukee could have possibly brought the 
Thompson case for political reasons? 

Attorney General Gonzales. Senator, I don’t — look at the facts 
here. Again, this was a career prosecutor. The charging decision 
was made in consultation with the then Democratic State Attorney 
General and a Democratic local prosecutor. 

When you allege or anyone alleges — I am sorry. When anyone al- 
leges that, in fact, there may have been politics involved in this 
case, what does that say to that Attorney General, to that local 
prosecutor, to the career investigators and career prosecutors? 

Senator Feingold. Let me interrupt here because time is lim- 
ited. I did not ask you — and I am not alleging that there were polit- 
ical considerations here. I am asking, Can’t you see how this U.S. 
Attorney scandal or problem that has occurred throughout the Jus- 
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tice Department leads to a situation where people wonder if there 
are political situations, considerations? 

Attorney General Gonzales. Senator, I can’t speak to what may 
be in the minds of the people in your State. Again, I am doing ev- 
erything I can — 

Senator Feingold. Yes, I can, and I can tell you this overall 
problem here has led to some very unfortunate thoughts about the 
situation that may or may not be justified. I am just trying to high- 
light what a problem this whole scandal has created. 

Do you plan to have the Department’s Office of Professional Re- 
sponsibility review the Georgia Thompson case? 

Attorney General Gonzales. Sir, am I? 

Senator Feingold. Yes, are you planning to have the Depart- 
ment’s Office of Professional Responsibility review this case that I 
just— 

Attorney General Gonzales. Senator, I don’t recall whether 
there has been action on that, but I would be happy to consider 
that. 

Senator Feingold. I hope you will because I think it is very im- 
portant for the reason I just gave you. 

I also understand from press reports that the U.S. Attorney’s Of- 
fice in Milwaukee has provided documents to the Justice Depart- 
ment that are responsive to the letter that Senator Kohl and I sent, 
along with Chairman Leahy and other members of the Committee, 
last week on this incident. When can we expect a response to our 
letter and the production of the documents we asked for? 

Attorney General Gonzales. Senator, it is a recent request. I am 
told that we are talking about a voluminous amount of records. We 
are in discussions with, I understand, Committee staff and trying 
to do what we can to get documents up as quickly as we can. 

Senator Feingold. I hope it will be soon. Now, let me ask you 
about something that has been a major part of the questioning of 
Senator Specter, Senator Kennedy, Senator Feinstein, and others, 
and these are factual questions. I hope there can be quick answers. 

Kyle Sampson has testified that he kept you generally informed 
about the process of identifying U.S. Attorneys who might be asked 
to step down. Did you ever ask him for specific information about 
who he was speaking to in connection with this process or what he 
was doing to follow-up and check out the information he received? 

Attorney General Gonzales. Senator, what I recall is telling Mr. 
Sampson, “Make sure the White House is appropriately advised,” 
because these are political appointees, and telling him that I ex- 
pected him to consult with the senior leadership of the Depart- 
ment, people who would know best the qualifications, the perform- 
ance of United States Attorneys. 

Senator Feingold. This is what you told him to do, but I am 
asking whether you checked back with him after he did it. 

Attorney General Gonzales. Senator, I can’t recall whether or 
not at the time he made the recommendations that I said, “Who 
did you consult with and whose recommendations are these? ” I will 
tell you what I understood. What I understood — 

Senator Feingold. Let me continue. That is a sufficient answer. 
You said you don’t recall having done that. Did you at any time 
probe the information that Kyle Sampson provided you, including 
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the recommendations that he ultimately made in the seven U.S. 
Attorneys to be fired? 

Attorney General Gonzales. Senator, I don’t recall having spe- 
cific questions about specific reasons. I do recall that when the rec- 
ommendations were made, I was not surprised to see five of the 
names on the list. 

Senator Feingold. Did you ever talk to Deputy Attorney General 
Mr. McNulty about whether he was comfortable with the process 
that was under way? 

Attorney General Gonzales. With the process that was under 
way? I don’t recall such a conversation, but afterwards, on the 
evening of Mr. Sampson’s testimony — 

Senator Feingold. Oaky. I am just interested in the facts prior 
to. Did you ever talk to the head of the Executive Office of U.S. At- 
torneys or anyone else, other than Mr. Sampson, about whether the 
process was identifying the proper U.S. Attorneys to be relieved of 
their positions? 

Attorney General Gonzales. What I recall, a conversation with 
Mr. Sampson. That is what I recall, Senator. 

Senator Feingold. Did you at any time prior to your meeting on 
November 27, 2006, ask for a report in writing on the progress of 
the project? 

Attorney General Gonzales. I don’t recall asking for a report in 
writing. 

Senator Feingold. How about when the final decisions were 
made? At any time prior to November 27, 2006, when you approved 
the firings, were you given or did you request a written memo or 
report giving the justifications for each of the decisions? 

Attorney General Gonzales. Senator, I don’t recall that occur- 
ring. Again, what I recall is Mr. Sampson presenting to me a rec- 
ommendation, which I understood to be the consensus rec- 
ommendation of senior officials at the Department. 

Senator Feingold. Well, in light of the fact that you had so little 
to do with the decision and made so little effort to understand — 

Attorney General Gonzales. I had everything to do with the de- 
cision. It was my decision. 

Senator Feingold. Well, so little to do with the basis for the de- 
cision or why it was done, and you made so little effort to under- 
stand the reasons behind them, you really had no basis for telling 
the American people in your USA Today op-ed of March 7th that 
these U.S. Attorneys had lost your confidence, did you? 

Attorney General Gonzales. Senator, what I understood was 
that the recommendations reflected the consensus judgment of the 
senior leadership of the Department and that, therefore, the senior 
leadership had lost confidence in these individuals, thus the De- 
partment had lost confidence. 

Now, I will say I regret the use of those words, but, clearly, I un- 
derstood that the senior leadership — that the recommendation 
made to me reflected the consensus view of the senior leadership 
of the Department, of individuals who would know better than I 
about the qualifications of these individuals. 

Senator Feingold. Well, I recognize that you have stated this 
now, but you could have taken immediate steps to correct the 
misstatements in this op-ed. You could have sent a letter to the 
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editor. Instead, you let what is essentially a false statement sit out 
there, harming the reputation of dedicated public servants, and I 
think that is inexcusable. In light of the fact that you had so little 
to do with the decisions and made so little effort to understand the 
reasons behind them, you can’t really say with certainty, as you did 
in your testimony today, that “There is no factual basis to support 
the allegation, as many have made, that these resignations were 
motivated by improper reasons.” You can’t really say that, can you? 

Attorney General Gonzales. Senator, I know the basis on which 
I made my decision, and I’m not aware of anything in the record, 
I’m not aware of any testimony which would seem to support the 
allegation that someone was motivated by improper reasons in 
making a recommendation to me. I don’t think the documents sup- 
port such an allegation. But just to be sure, I have asked the Office 
of Professional Responsibility to work with the Office of Inspector 
General to confirm this. I want to get to the bottom of this as well, 
Senator, just as you do, and I want to reassure the American peo- 
ple that there was nothing improper about what happened. 

Senator Feingold. I appreciate that sentiment at this point, but 
you didn’t know then and you don’t know today how each of these 
people actually made it onto that list that you were presented with 
on November 27th, do you? 

Attorney General Gonzales. Senator, I have gone back and 
searched the record. I have spoken with the Deputy Attorney Gen- 
eral and asked him whether or not he stood by the decision. And 
so that is his view, that is my view. The decision stands. It should 
stand. And I believe it was the right decision. I regret the way in 
which it was implemented. There were obviously mistakes in the 
review process. I have outlined to Senator Cornyn the things that 
I would have done differently that in hindsight I think would have 
been more appropriate. 

Senator Feingold. Well, you know, I am obviously taking that 
as a no to the question I actually asked, but, you know, it is pretty 
clear that this is the situation, that at the time you had no basis 
to know exactly how these people came to be on the list. The fact 
that various justifications have been made up or concocted after 
the fact does not cut it with me. 

Attorney General Gonzales. Senator, if you look carefully at the 
documents, you can see that there were people at the Department 
of Justice looking at various issues with respect to U.S. Attorneys, 
a lot of documentation with respect to immigration and gun pros- 
ecutions with respect to Carol Lam. There is some documentation 
with respect to obscenity and Mr. Bogden. There is documentation 
with respect to the information sharing and Mr. McKay. So there 
is documentation, Senator, about these reasons. 

Now, there may be other evidence or information in the minds 
of fact witnesses that you have access to that I don’t have access 
to, but it’s because I want to respect the integrity of this process. 

Senator Feingold. There is no credibility to the notion that it 
was your considered judgment that those justifications were the 
reason for removing those people at the time. There is simply noth- 
ing in the record that demonstrates that you had a sufficient effort 
made to make that determination. 
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Attorney General Gonzales. Senator, I thought I had a good 
process in place. I think I am justified in relying upon the judg- 
ment of the senior leadership of the Department of Justice. I think 
I’m justified in relying upon the people who know a lot more about 
the qualifications and performance of United States Attorneys and 
accepting that recommendation. I did have in my mind at least in- 
formation or reasons with respect to five of these individuals. I was 
not surprised that they were recommended to me based upon my 
knowledge. 

Senator Feingold. Thank you, Mr. Chairman, for the extra time. 

Chairman Leahy. Thank you very much. 

Senator Sessions. 

Senator Sessions. Mr. Attorney General — 

Chairman Leahy. Before we start the clock on Senator Sessions, 
just so we will know what the timing is, after Senator Sessions it 
will be Senator Schumer, Senator Graham, and Senator Durbin. 

Thank you. Go ahead, Senator Sessions. 

Senator Sessions. Mr. Attorney General, I think the thing that 
caused a lot of us concern was you had a press conference at the 
Department of Justice — it was a formal matter — to address these 
issues, and in that press conference you stated, “I was not involved 
in seeing any memos, was not involved in any discussions about 
what was going on.” And at a later press conference, you said, “I 
don’t recall being involved in deliberations involving the question 
of whether or not a United States Attorney should or should not 
be asked to resign. I didn’t focus on specific concerns about individ- 
uals.” 

Now, Mr. Sampson testified that there was a meeting — a final 
meeting, I guess — when this was discussed in some detail and that 
you were present. Do you recall that meeting and where it took 
place? 

Attorney General Gonzales. Senator, I have searched my mem- 
ory. I have no recollection of the meeting. My schedule shows a 
meeting for 9 o’clock on November 27th, but I have no recollection 
of that meeting. My understanding, as I reviewed Mr. Sampson’s 
public testimony, was that he had hazy recollections about it as 
well. 

But, in any event, I have no recollection of that meeting. 

Senator Sessions. Well, do you recall who Mr. Sampson said was 
there present along with you? 

Attorney General Gonzales. Senator, I recall, looking at the doc- 
umentation on the calendar, who would be there. It would be the 
Deputy Attorney General, and I have no memory — 

Senator Sessions. McNulty. 

Attorney General Gonzales. Yes. I have no memory of this, but 
I think the calendar shows that the invitees were the Deputy At- 
torney General; the Principal Associate Deputy Attorney General, 
Mr. Will Moschella; Kyle Sampson, the Chief of Staff; Mike Battle, 
the Executive Director of the Executive Office of United States At- 
torney Attorneys; Monica Goodling, senior counselor in the Attor- 
ney General’s Office; and myself. 

Senator Sessions. And this was not that long ago. This was in 
November of last year? 
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Attorney General Gonzales. According to my calendar, Novem- 
ber 27 th. 

Senator Sessions. And Mr. Sampson seemed to indicate that he 
understood it was a momentous decision, that there would probably 
be political backlash. He even performed some outline about how 
that should be managed, and you don’t recall any of that? 

Attorney General Gonzales. Senator, I can only testify as to 
what I recall. Believe me, I have searched my mind about this 
meeting. I would have no reason not to talk about this meeting. 

At some point, of course, Mr. Sampson presented to me the rec- 
ommendations, and at some point I understood what the implemen- 
tation plan was. But I don’t recall the contents of this meeting, 
Senator. I am not suggesting that the meeting did not happen. 

Senator Sessions. I know, but I am worried about it. Mr. Battle, 
who was there, testified that you were there, and he thought you 
were there most of the time. Would you dispute Mr. Battle? 

Attorney General Gonzales. Senator, putting aside the issue, of 
course, sometimes people’s recollections are different, I have no 
reason to doubt Mr. Battle’s testimony. 

Senator Sessions. Well, I guess I am concerned about your recol- 
lection, really, because it is not that long ago, it was an important 
issue, and that is troubling to me, I have got to tell you. 

Attorney General Gonzales. Senator, I went back and looked at 
my calendar for that week. I traveled to Mexico for the inaugura- 
tion of the new President. We had National Meth Awareness Day. 
We were working on a very complicated issue relating to CFIAS, 
and so there were a lot of other weighty issues and matters that 
I was dealing with that week. 

You have to remember that this was a process that had been on- 
going for 2 years. This wasn’t something that just showed up 1 day 
on my desk. And I’m not downplaying the importance of this 
issue — 

Senator Sessions. Well, what about you mentioned you made a 
call to Senator Kyi? Was that on this day, about one of the U.S. 
Attorneys in his district, his State? 

Attorney General Gonzales. Sir, I don’t understand what the 
question is. 

Senator Sessions. You indicated you made a phone call to Sen- 
ator Kyi — 

Attorney General Gonzales. Yes, that was — 

Senator Sessions [continuing]. About the decision you had made. 

Attorney General Gonzales. That was on December 7th, as I re- 
call it, December 7th. 

Senator Sessions. That was later on. 

Attorney General Gonzales. The day we were implementing — 
the day the plan was being implemented. 

Senator Sessions. Well, Mr. Gonzales, with regard to United 
States Attorney Iglesias, there are concerns about vote fraud. Sen- 
ator Feingold has raised concern about a United States Attorney in 
his district on vote fraud. Senator Cornyn has raised questions 
about a decision by a United States Attorney in Texas on pros- 
ecuting Border Patrol agents. So I would suggest first, there is 
nothing wrong with questioning a United States Attorney by a poli- 
tician or anyone else, raising questions about it. But I am going to 
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tell you what I think Mr. Iglesias was entitled to as a member of 
the Department of Justice who is out there in the field. I think he 
should have been inquired of about this voter fraud case. And I am 
going to tell you, I have prosecuted voter fraud cases. They are the 
most controversial things you can imagine. And sometimes they 
look like they are easy to prosecute, and I have been criticized as 
Attorney General for not being aggressive in that, and I have been 
criticized as a United States Attorney over those cases. 

So I would just suggest to you that that is a delicate matter, and 
I think somebody should have met with him to ascertain his judg- 
ment on that. 

Attorney General Gonzales. You are absolutely right. It is a 
delicate matter. It is one thing to tell Mr. Iglesias, “How are you 
doing on voter fraud cases generally? ” But if you are talking about 
inquiring about a specific case, that is really delicate because sim- 
ply inquiring into the case sends a message to the United States 
Attorney. And if you mention, “Oh, by the way, the home-State 
Senator, the guy who recommended you for this job, is concerned 
about how you are doing on this case,” that is really dangerous. 
And so — 

Senator Sessions. Well, perhaps, but, you know, we are all — 
United States Attorneys have to be tough, too. I mean, they have 
to defend what they do, and if Senator Feingold wants to ask about 
a voter fraud case, somebody at some point, I think, should inquire 
as to what he can say about that case and to form an opinion on 
it. 

Let me ask you a couple of things I think that were somewhat 
important from your perspective. Apparently there was a sugges- 
tion from Harriet Miers, Counsel to the President, that all the 
United States Attorneys should be fired, you should start over 
again after the first 4 years of the Bush administration. I thought 
you responded well, as I understand it, to that. What did you say 
to that? 

Attorney General Gonzales. Senator, my recollection is that I 
didn’t think that would be a good idea, and let me just — I don’t 
know whether or not that was Harriet Miers’ idea, whether even 
she supported the idea. But I recall Mr. Sampson coming to me and 
telling me that this was an idea raised by Ms. Miers. 

Senator Sessions. You rejected that. 

Attorney General Gonzales. Yes. 

Senator Sessions. Then Kyle Sampson proposed — Senator Fein- 
stein has expressed concern about the new law that allows appoint- 
ment without a potential confirmation hearing here. She asked 
about that. And Mr. Sampson said these appointments should be 
made under that new Act. I believe he testified that you dis- 
approved and said no, and that, “the Attorney General was cor- 
rect.” Is that a fair statement? 

Attorney General Gonzales. Senator, I never liked this idea, 
quite frankly, because I believe it is important for United States 
Attorneys to be Presidentially appointed and confirmed. They’ve 
got to knock heads sometimes with other Federal officials and with 
State and local officials. I just think it makes them look stronger 
to have been through that process. And quite frankly, I thought it 
was kind of a dumb idea, because the first time we would do it as 
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a matter of routine the Senate would simply change the law, and 
so I never liked the idea. 

And the first opportunity, the first concrete time opportunity 
came up with respect to Mr. Griffin in the Eastern District of Ar- 
kansas, and I had conversation with Senator Pryor, and I told Sen- 
ator Pryor we’re going to put in Tim Griffin in an interim basis. 
I want to see how he does. You should see how he does. Let’s see 
how he does. 

Senator Sessions. Not utilize the new Act? 

Attorney General Gonzales. Pardon me? 

Senator Sessions. You did not utilize the new — 

Attorney General Gonzales. Even before the change in the law, 
the Attorney General had the authority to put someone in on an 
interim basis for at least 120 days. That’s been true for many, 
many years. What changed here was eliminating the 120-day re- 
quirement. But I had told Senator Pryor I wanted Mr. Griffin in 
for a period of time. Let’s see how he does. And in a subsequent 
conversation with Mr. Pryor I asked him, “Can you support Mr. 
Griffin as the nominee? ” And he made it clear to me that he would 
not support him by not giving me a yes answer, and so I said: Well, 
then I cannot recommend him to the White House, because if you 
don’t support him, I know he will not be confirmed. We’ll look for 
someone else, and give me names that we ought to consider. 

And so at the first concrete opportunity that came up with re- 
spect to this interim authority and avoid Senate confirmation, what 
I did was consult with the home State Senator, solicit his views, 
and when I believe that he was not going to be supportive of Mr. 
Griffin as a nominee, I said, fine, we’ll look a different direction. 

Senator Sessions. My time is expired. 

Chairman Leahy. Of course, under the law that we then voted 
to repeal, you could have kept him in there whether Senator Pryor 
wanted him or not. You know, Mr. Attorney General, you said in 
answer to Senator Sessions’ question you do not recall the Novem- 
ber 27 meeting where you made the decision. 

Attorney General Gonzales. Senator, I don’t know that a deci- 
sion was made at that meeting. 

Chairman Leahy. How can you be sure you made the decision? 

Attorney General Gonzales. Senator, I recall making the deci- 
sion. I recall making the decision. 

Chairman Leahy. When? 

Attorney General Gonzales. Sir, I don’t recall when the decision 
was made. 

Chairman Leahy. We may go back to that. Count on it. 

Senator Schumer. 

Senator Schumer. Thank you, Mr. Chairman. 

Chairman Leahy. And I will ask, again, I will advise the people 
in the audience, this is a serious matter. Out of respect both for 
the Senate and the Attorney General, I would ask not to have any 
displays of either approval or disapproval. You certainly are going 
to have plenty of time to state that publicly to one way or the other 
to the press, but not here. 

Senator Schumer. Thank you, Mr. Chairman. 

Thank you, Mr. Attorney General. First I want to just go back 
to an interchange that you had a couple of minutes ago. You told 
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Senator Feinstein that Carol Lam was, quote, these are your 
words, “acutely aware of the Department’s concerns about her im- 
migration enforcement.” 

Now let me read to you a portion of Mr. Sampson’s public testi- 
mony on March 29th. He said, “I’m not suggesting that someone 
did give Carol Lam notice,” these are his words. “I think we did 
not give — no one to my knowledge talked to Carol Lam about the 
concerns we had in the leadership of the Department about her of- 
fice’s immigration enforcement.” 

This is Kyle Sampson, the man you said was at the center of the 
whole decisionmaking process saying she was not given notice, and 
yet, a few minutes ago you told Senator Feinstein that she was, 
“acutely aware.” 

Attorney General Gonzales. Notice of what, Senator? 

Senator Schumer. Notice both case of immigration enforcement, 
both — 

Attorney General Gonzales. Senator, I’m not going to charac- 
terize Mr. Sampson’s testimony. What I will tell you is what I re- 
call, and I will tell you what I have learned from looking at the 
documents. I believe in looking at the documents, there was com- 
munication with Ms. Lam about how she was doing with respect 
to immigration. There was a lot of communication by Members of 
Congress with Ms. Lam about immigration. And so she was aware 
that there was some concern, certainly interest, about how she was 
doing in — otherwise, why would we contact her? 

Senator Schumer. Senator Feinstein just informs me Carol Lam 
was not aware of the Justice Department’s views on her prosecu- 
tion of immigration. Kyle Sampson says she was not aware. And 
you are saying that the Department made her aware, and this is 
what we have been through all morning. The people that we have 
interviewed, whether it is Kyle Sampson or Mercer or Battle, have 
contradictory statements as to what you say. I am sure when the 
Department has trouble with a U.S. Attorney they do not tell a 
Congressman to go tell her. Which is right? 

Attorney General Gonzales. Senator, I recall sitting in a meet- 
ing concerned about Ms. Lam, and saying that those numbers 
needed to change, and I expected that information to be commu- 
nicated. Now, Ms. Lam may not have been told that in fact, if you 
don’t change your policies, there’s going to be a change, but I be- 
lieve, looking at the documents — and I never spoke to her di- 
rectly — but I believe looking at the documents that she had knowl- 
edge that there was certainly an interest about her immigration 
numbers. And why would we have an interest but for the fact that 
we were concerned about those numbers. 

Senator Schumer. Kyle Sampson said no one told her. She said 
no one told her. 

Attorney General Gonzales. No one told her what? No one told 
her that if — that there was any interest or concern, or no one told 
her that if you don’t change, you’re going to be removed? 

Senator Schumer. I will yield to my colleague. 

Senator Feinstein. If I may, Attorney General, Carol Sampson 
said she was never spoken to — 

Senator Schumer. Carol Lam. 
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Senator Feinstein. Excuse me. Carol Lam said she was never 
spoken to by the Department about their concern on her immigra- 
tion prosecutions. 

Senator Schumer. Let me just say, Mr. Attorney General, this 
is a serious hearing, you have had months to prepare. The U.S. At- 
torney in question says she was not spoken to. Kyle Sampson, at 
public testimony, not the private transcripts, not a private con- 
versation, says the same. 

Attorney General Gonzales. Senator, I did not say that Ms. Lam 
was aware that if her numbers didn’t change, we would ask her to 
resign. What I said was that she was aware of the concerns, and 
certainly the interest that we had about her performance. There’s 
no question about that. If you look at the letters, if you look at the 
e-mail communication, there is no question about that. 

Senator Schumer. Sir, I am going to move on. I think the record 
will state just what we have stated, that she does not believe she 
was talked to and Kyle Sampson does not believe she was talked 
to about immigration concerns. That was Senator Feinstein’s ques- 
tion. That is what Carol Lam said. That is what Kyle Sampson 
said. I am going to move on here. 

Attorney General Gonzales. But why would Members of Con- 
gress send her letters about her immigration reform? 

Senator Schumer. Sir. 

Attorney General Gonzales. Why would they want to have meet- 
ings with her? 

Senator Schumer. Sir. 

Attorney General Gonzales. Why did we send her communica- 
tions about immigration? Because there was concern about her 
numbers. 

Senator Schumer. Is it general policy of the Department of Jus- 
tice, when they have problems with a U.S. Attorney, to let a Con- 
gress member tell them that something is wrong, or is the Depart- 
ment supposed to communicate directly with the U.S. Attorney? 

Attorney General Gonzales. Here’s what I’ll say, I think we 
should have done a better job in communicating with Ms. Lam. I 
think we should have done a better job in communicating with all 
of these United States Attorneys. I’ve already conceded that, and 
that’s one of the things that we’re going to institutionalize going 
forward. 

Senator Schumer. But, sir, the issue goes beyond that. It goes 
to who is telling the truth around here. You said a minute ago she 
was told. She is saying, Kyle Sampson is saying she was not told. 
It is beyond doing a better job, it is getting to the real truth in a 
hearing where you have had a month to prepare, where all of these 
things are public. It is a key question, and it is still an answer that 
contradicts what others have said. But I am going to move on be- 
cause I have limited time, this is about another issue. There is a 
real question raised by this investigation about whether you and 
the Department of Justice intended to bypass the Senate’s role in 
confirming the U.S. Attorney as it relates to the law that Senator 
Feinstein passed and all but two of us in the Senate voted for, and 
equally troubling, as I mentioned, is a real question about whether 
you were honest with the Members of Congress about your intent, 
and this is a serious matter. 
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Attorney General Gonzales. I agree, Senator. 

Senator Schumer. To emphasize how serious I want to read to 
you what Senator Pryor had to say on the floor of the Senate about 
his interactions with you. 

Attorney General Gonzales. Can I see his transcript? 

Senator Schumer. Yes. But I will read it. It is very clear. And 
I am sure you know it, his searing words, as you will hear. 

Attorney General Gonzales. I would like to see it. 

Senator Schumer. We will get it to you. As everyone here knows, 
Senator Pryor is one of the most temperate members of the Senate. 
He is mild mannered, and his words are all the more striking for 
that reason. He said: “The Attorney General not only lied to me as 
a person, but when he lied to me, he lied to the Senate and he lied 
to the people I represent.” I spoke to Senator Pryor yesterday. He 
stands by those words. 

Kyle Sampson wrote to Harriet Miers last September — that is 
what he wrote — he wrote that they wanted to do this plan of get- 
ting around the Senate and appointing interim U.S. Attorneys, and 
he also told Congress that the White House never rejected the idea 
of evading the Senate confirmation in the Eastern District of Ar- 
kansas. According to Kyle Sampson, you became aware of this idea 
or plan in early December of 2006. He told you about it. You did 
not reject it. 

Then on December 19th Kyle Sampson is promoting this aston- 
ishingly perverse plan. He is going forward with it. And this poster, 
which we have here — and I will get you a copy of what it says — 
shows it. Sampson’s advice to the White House is, “We” meaning 
the Department, “We should gum this to death to run out the 
clock.” He lays out a specific plan for running out the clock. The 
Department of Justice should ask Arkansas Senators to meet Tim 
Griffin, give him a chance. After that, the administration to pledge 
to desire a Senate-confirmed U.S. Attorney and so forth. The plan 
was to use these tactics to delay so Griffin could stay in without 
Senate confirmation until the end of the President’s term. 

But now, 4 days before Kyle Sampson sends that plan, you per- 
sonally talked with Senator Pryor. Kyle Sampson testifies that he 
was in the room. You talked to him twice — he was in the room on 
one of those occasions — about Tim Griffin. Kyle Sampson says you 
talked with Senator Pryor two times. He was in the room and you 
said to Senator Pryor that you wanted to go through a Senate con- 
firmation. This is in December. What would you think if you are 
in Senator Pryor’s shoes? There is a plan to circumvent U.S. Attor- 
neys early in December. You go along with that. 

Attorney General Gonzales. I didn’t go along with it. 

Senator Schumer. On December 19th a memo was sent to imple- 
ment it. Yet on December 15th you are on the phone with Senator 
Pryor saying, oh, no, no, you are going to get confirmation. 

So which is it? Again, did Kyle Sampson put out this memo com- 
pletely on his own? And if he did, I mean you cannot have it both 
ways. If your chief of staff is implementing a major plan that con- 
tradicts what you just told a U.S. Senator from that State, in my 
view you should not be Attorney General. And if on the other hand, 
what you said to Senator Pryor contradicts the plan you also 
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should not be Attorney General. Can you explain what happened 
to you? 

Attorney General Gonzales. Yes. 

Senator Schumer. Because I am totally sympathetic with what 
Senator Pryor said. 

Attorney General Gonzales. Mr. Sampson also testified 15 to 20 
times in various ways that I either rejected this plan, I never liked 
this plan, thought it was a bad idea, never considered it, would not 
have considered it. 

Senator Schumer. No. He said that you did know about it. He 
told you about it and you did not reject it. 

Attorney General Gonzales. Senator, 15 to 20 times he said I ei- 
ther rejected it, didn’t like it, thought it was a bad idea, wouldn’t 
consider it, didn’t consider it. 

Senator Schumer. Oab. Then he went ahead, when you did not 
like the plan, on December 19th? 

Attorney General Gonzales. Senator, I didn’t — 

Senator Schumer. That was later that you did not like the plan. 
Kyle Sampson said in December you had no rejection of the plan. 
But let’s even assume you did not like it. What are we to think as 
U.S. Senators? You do not like a plan your chief of staff, the man 
in charge of everything, even though you are saying do not do this 
plan, puts out something to go ahead and go forward. Who is run- 
ning the Department? 

Attorney General Gonzales. Senator, I wasn’t aware of this e- 
mail, but again, I want to be very, very clear about this. I never 
liked this plan. 

Senator Schumer. You never liked the plan, and your chief of 
staff, 4 days after you assure Senator Pryor otherwise, puts out a 
detailed, step-by-step process on how to implement the plan. Does 
that indicate someone who is running the Department? 

Attorney General Gonzales. Senator, Mr. Sampson has testified 
that this was a bad idea, and it was a bad idea, and it was never 
accepted, not only by me, but he also testified as to the principles. 

Senator Schumer. Sir, Mr. Sampson said it was a bad idea in 
retrospect in February and March. In December he was going full 
bore ahead with the plan, as the memo you have just been shown 
shows. 

Attorney General Gonzales. Senator, and he’s also testified — if 
we’re going to go on his testimony — that this was a plan I never 
liked, that I rejected it, that I didn’t consider it — 

Senator Schumer. No. That is not what he testified to, sir. Go 
look at the transcript. In December he says you did not reject the 
plan when he talked to you about it. 

Attorney General Gonzales. Sir, I don’t recall the exact time- 
frame, but he also said that I never liked this idea, I didn’t con- 
sider it and wouldn’t consider it. 

Chairman Leahy. Gentlemen. 

Senator Schumer. I would just say, sir, that it defies credulity 
that your chief of staff, 4 days after you tell somebody you’re going 
one way, goes exactly the opposite way and says, says that you 
never rejected the plan when you say you did. 

Thank you, Mr. Chairman. 
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Chairman Leahy. Obviously, though, you accepted the use of the 
provision in the PATRIOT Act to replace a number of Senators, 
and now in probably the strongest bipartisan vote I have seen in 
the Senate in years, we voted to remove that from the PATRIOT 
Act. 

Attorney General Gonzales. Senator, if you look at the record, 
the reauthorization of the PATRIOT Act was March 9th, and the 
administration has nominated to virtually all these vacancies. We 
are pursuing and have been pursuing and respecting the role of the 
Senate, and I take issue with Senator Schumer’s characterization. 

Chairman Leahy. We will go back to that. Senator Graham has 
been waiting patiently, but I would note that when you talk about 
sending up nominations to these vacancies, you sent two nomina- 
tions, 21 vacancies. That is one out of 10. 

Attorney General Gonzales. Senator, sometimes it’s because we 
have to wait for recommendations from home State Senators, so 
let’s look at their performance as well. 

Chairman Leahy. Sometimes I think one would look for the pos- 
sibility of a nomination before they started — 

Attorney General Gonzales. We want to continue working with 
the Senate. 

Senator Graham. Thank you, Mr. Chairman. Is it my turn? 

Chairman Leahy. I will let that one go. We have a difference of 
opinion. 

Go ahead, Senator Graham. 

Senator Graham. Let us make sure that we understand the two 
things we are talking about in terms of plans. One plan was to get 
rid of all 93 U.S. Attorneys at once; is that correct? 

Attorney General Gonzales. Sir, I don’t know if I would call it 
a plan. It was an idea that was raised. 

Senator Graham. And it was shot down. 

Attorney General Gonzales. That is correct. 

Senator Graham. This plan that you are talking about with Sen- 
ator Schumer involves what? 

Attorney General Gonzales. As I understood it, what I expected 
Mr. Sampson to do was coordinate a review of all U.S. Attorneys, 
and make an evaluation, make a recommendation to me as to 
where there were issues or concerns of particular U.S. Attorney 
districts where it may be appropriate to make a change for the ben- 
efit of the Department. 

Senator Graham. This December memo that he is talking about, 
or e-mail, what is the point there? From your point of view, how 
do you reconcile the conversation with Senator Pryor and the e- 
mail? 

Attorney General Gonzales. Senator, it’s difficult for me to rec- 
oncile the conversation. All I know is what I communicated to Sen- 
ator Pryor in good faith. 

Senator Graham. Was? 

Attorney General Gonzales. Was that we wanted to put Mr. 
Griffin in on an interim basis. I didn’t know Mr. Griffin that well, 
and I wanted to see how he did, and I recall telling Senator 
Pryor — 
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Senator Graham. And the reason Mr. Griffin was going to be put 
in is because the White House wanted him to have an opportunity 
to serve in this position? 

Attorney General Gonzales. This was a well-qualified indi- 
vidual, and, yes, the White House had a desire to have him serve. 

Senator Graham. And it was no problem with Mr. Cummins’ per- 
formance, it was just a preference for somebody new in the second 
term? 

Attorney General Gonzales. I would say that’s a fair statement. 

Senator Graham. Now, if you told Mr. Sampson 15 or 20 times 
this is a bad idea, why did it not sink in? 

Attorney General Gonzales. Sir, I didn’t tell him 15 or — I don’t 
recall telling him 15 or 20 times. As I reviewed the transcript from 
his testimony, he was asked repeatedly about whether or not was 
this something the Attorney General supported or approved, and 
my recollection is, is that 15 to 20 times he said something like, 
I didn’t consider it, I wouldn’t consider it, thought it was a bad 
idea, I rejected it, it was rejected by principles. So 15 or 20 times, 
as I recall, this question was posed to Mr. Sampson in one way or 
another to try to get a sense — 

Senator Graham. But he always said you never bought into this 
idea? 

Attorney General Gonzales. Well, sir, he never said that, as I 
recall, in his testimony. And again, the first opportunity really 
where this came up — 

Senator Graham. But he always said that you disagreed with 
this plan? 

Attorney General Gonzales. I believe he said I didn’t like it. 
Look, I know I didn’t, I never liked it. I thought — again, I 
thought — 

Senator Graham. And what did you not like? 

Attorney General Gonzales. What I didn’t like was the fact that 
I think it’s more important to have U.S. Attorneys nominated by 
the President and confirmed by the Senate because I believe it — 
you know, that certainly the appearance of more authority, and it 
makes it more effective. 

Senator Graham. The White House had a different view? 

Attorney General Gonzales. Sir, I can’t speak for the White 
House, quite — 

Senator Graham. Where did this idea come from? 

Attorney General Gonzales. Which idea, sir? 

Senator Graham. The idea of Senate confirmation being 
changed? 

Attorney General Gonzales. Well, let me — I can’t speak to where 
the idea came from, but what I can say is that I supported the idea 
because I don’t — I supported a change in the law, not the idea of 
avoiding Senate confirmation. I supported the change in the law 
because I didn’t like the notion of a judge telling the Attorney Gen- 
eral who should be on his staff, and the prior law had a require- 
ment that after 120 days of an interim appointment, then the chief 
judge in the district makes the decision about who serves as the 
acting — the acting United States Attorney. 

Senator Graham. Just some personal advice, you know, we all 
respect Senator Pryor, and he said some pretty harsh things, which 
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is out of character, so I would just advise you to set down with him 
and walk through what happened, because I think he is a reason- 
able fellow, and you all straighten that out if you can. 

Attorney General Gonzales. Senator, I couldn’t agree more. I 
have a great deal of admiration for Senator Pryor, and I think 
that’s a good idea. 

Senator Graham. I guess my basic problem is that you apologize 
here in April to all the U.S. Attorneys that have gone through pret- 
ty hard times about their job performance, and you gave a very 
good explanation to Senator Brownback about each person. But it 
took us a long time to be able to nail that down, and you have 
given news conferences where things were — you did not have any 
ownership of the process, basically, you delegated it. You made the 
final decision, but the process itself — is it fair to say that when you 
made your final decision it was based on trust of your senior team 
more than it was knowledge? 

Attorney General Gonzales. I think that’s a fair assessment. 
Again, what I understood was that the recommendation that would 
come to me would be a consensus recommendation of people that 
I trusted that would know most, certainly better than I, about the 
qualifications and performance of United States Attorneys. 

Senator Graham. My basic question is that the decision to re- 
place people based on poor performance that you would roll out to 
the Nation, because eventually it was your decision, I know you 
have said this, but it really does bother me that people like Mr. 
Iglesias apparently were never able to tell their side of the story. 
If someone came to me and said, this person has to go, they are 
not doing their job well in terms of prosecuting a particular case 
or a series of cases, they need to go, no one seemed to contact Mr. 
Iglesias and say, “What is your side of the story? ” 

Attorney General Gonzales. Senator, I agree with that. I think 
in hindsight, certainly, what I discovered is that we don’t have 
good enough communication between me — 

Senator Graham. And you said Ms. Lam did have notice of her 
poor performance. 

Attorney General Gonzales. Senator, I think Ms. Lam certainly 
had notice of the fact that there was interest, if not concern, about 
her immigration numbers. There were meetings. There was com- 
munication with her. 

Senator Graham. I guess what I am trying to wonder, is this 
really performance based or do these people just run afoul of per- 
sonality conflicts in the office and we were trying to make up rea- 
sons to fire them because we wanted to get rid of them? 

Attorney General Gonzales. Sir, I think if you look at the docu- 
mentation, I think you can see that there is documentation sup- 
porting these decisions. 

Senator Graham. Mr. Attorney General, most of this is a stretch. 
I think it is clear to me that some of these people just had person- 
ality conflicts with people in your office or at the White House, and 
we made up reasons to fire them. Some of it sounds good, some of 
it does not, and that is the lesson to be learned here. 

Attorney General Gonzales. Senator, I respectfully disagree 
with that, I really do. 
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Senator Graham. I do believe this, that you never sanctioned 
anybody being fired because they would not play politics a par- 
ticular way. 

Attorney General Gonzales. I would not do that. 

Senator Graham. I do believe that your associates have pros- 
ecuted both Democrats and Republicans. I do not believe you are 
that kind of person. I do not believe that you are involved in a con- 
spiracy to fire somebody because they would not prosecute a par- 
ticular enemy of a politician or a friend of a politician. But at the 
end of the day, you said something that struck me, that sometimes 
it just came down to these were not the right people at the right 
time. If I applied that standard to you, what would you say? 

Attorney General Gonzales. Senator, I think what I would say, 
what I would say — Senator, what I would say is that I believe that 
I can continue to be effective as the Attorney General of the United 
States. We’ve done some great things in the past 2 years. 

Senator Graham. And you have done some very good things, I 
agree with that. 

Attorney General Gonzales. I acknowledge the mistakes that I 
have made here. I’ve identified the mistakes. I know what I would 
do differently. I think it was still a good idea. 

Senator Graham. What kind of damage do you believe needs to 
be repaired on your part with the Congress or the Senate in par- 
ticular? 

Attorney General Gonzales. Senator, I think I need to continue 
to have dialog with the Congress, to try to be as forthcoming as I 
can be to reassure the Congress. I’ve tried to inform the Congress 
that I don’t have anything to hide. I didn’t say no, to the document 
request. I didn’t say “no, you can’t interview” to my internal staff. 
You know, I asked OPR to get involved. I’ve done — everything I’ve 
done has been consistent with the principle of pursuing truth and 
accountability. 

Senator Graham. Finally, you are situationally aware that you 
have a tremendous credibility problem with many Members of the 
Congress, and you are intent on trying to fix that. Today is a start, 
right? 

Attorney General Gonzales. Absolutely, Senator. 

Senator Graham. Thank you. 

Chairman Leahy. Senator Durbin of Illinois. 

Senator Durbin. Thank you, Mr. Chairman. 

Thank you, Mr. Attorney General, for being with us today. When 
you were White House counsel, did you ever sit in on these meet- 
ings with the Attorney General and Karl Rove to discuss judicial 
nominations and nominations for U.S. Attorneys? 

Attorney General Gonzales. Senator, that’s an internal White 
House process of making decisions about judicial nominees and 
U.S. Attorneys. I was a part of that committee. Mr. Rove would, 
I would say infrequently, but he would occasionally be present at 
these meetings. 

Senator Durbin. Do you recall the conversation leading up to the 
nomination of Patrick Fitzgerald to be the U.S. Attorney for the 
Northern District of Illinois? 

Attorney General Gonzales. I do not. 

Senator Durbin. You were not present? 
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Attorney General Gonzales. I do not recall. I’m sorry, I thought 
your question was “do you recall the conversation?” I don’t recall 
the conversation. I don’t recall whether or not I was present. I sus- 
pect I probably was, but I don’t recall. 

Senator Durbin. It has been reported that Mr. Rove had mis- 
givings about Patrick Fitzgerald because of the political impact it 
might have in my State of Illinois. Do you remember any state- 
ments by Mr. Rove to that effect? 

Attorney General Gonzales. I don’t recall, Senator. Where has 
it been reported? 

Senator Durbin. It has been reported in the New York Times. I 
can read portions of it to you, but it is in a March New York Times 
article just recently published. But I would like to ask you this: you 
took over as Attorney General, if I am not mistaken, in January 
of 2005? 

Attorney General Gonzales. I believe it was in February of 
2005, Senator. 

Senator Durbin. February 2005. At the time you knew who Pat- 
rick Fitzgerald was? 

Attorney General Gonzales. Yes, sir. 

Senator Durbin. He was a rather high profile U.S. Attorney hav- 
ing been chosen as Special Counsel by Deputy Attorney General 
Comey to investigate the Valerie Plame incident and the involve- 
ment of the Vice President’s Office and other offices; is that cor- 
rect? 

Attorney General Gonzales. That is correct. 

Senator Durbin. Shortly after you arrived, there was an evalua- 
tion made of Patrick Fitzgerald’s performance as U.S. Attorney. Do 
you remember that evaluation? 

Attorney General Gonzales. Senator, I think you — no, sir, I 
don’t. I don’t know what evaluation you’re referring to. Could you 
just, please, clarify? 

Senator Durbin. The evaluation I refer to was by Mr. Sampson. 

Attorney General Gonzales. Okay. I’m aware now of what you’re 
referring to. 

Senator Durbin. And you are aware of the fact that Patrick Fitz- 
gerald, who had been designated Special Counsel, who was in the 
process of investigating any criminal wrongdoing by members of 
the President’s or Vice President’s staff, was given a recommenda- 
tion that said he had “not distinguished himself either positively or 
negatively.” Do you remember that? 

Attorney General Gonzales. Senator, now I’m aware of this. I 
didn’t know about this at the time, but subsequent — I mean re- 
cently I’ve become aware of this issue. 

Senator Durbin. So these evaluations by Kyle Sampson of U.S. 
Attorneys were never shown to you? 

Attorney General Gonzales. Senator, I don’t recall ever seeing 
these evaluations. 

Senator Durbin. Let me ask you point blank: do you think that 
was a fair evaluation of Mr. Fitzgerald at that time? 

Attorney General Gonzales. Well, let me say a couple of things. 
One, I recused myself and had been recused with respect to Mr. 
Fitzgerald and the investigation. Two, even if I weren’t recused, I 
would have serious questions about an evaluation of a U.S. Attor- 
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ney involved in this kind of prosecution. And third, let me just say 
that based upon my own personal knowledge and experience, I 
think Mr. Fitzgerald is an outstanding prosecutor. 

Senator Durbin. Are you aware of the fact that Kyle Sampson 
testified under oath that he recommended to Harriet Miers that 
Patrick Fitzgerald also be removed as a U.S. Attorney as part of 
this purge? 

Attorney General Gonzales. Senator, I’m aware of what he said. 
I remember reading the transcript. I’m not sure that it was a rec- 
ommendation, per se. I’m aware of what he said in his testimony, 
yes, sir. 

Senator Durbin. Did he speak to you before he made that rec- 
ommendation, and tell you that he was going to ask for Patrick 
Fitzgerald to be removed in the middle of this investigation of the 
White House? 

Attorney General Gonzales. I don’t recall him speaking to me 
about that, sir. 

Senator Durbin. It did not happen, it did happen, or you do not 
recall? 

Attorney General Gonzales. Senator, again, you’re talking about 
events that happened over 2 years, thousands of conversations. I 
don’t think that conversation occurred. 

Senator Durbin. Mr. Gonzales, this is the highest profile U.S. 
Attorney in America. 

Attorney General Gonzales. Yes. 

Senator Durbin. He is investigating the White House, including 
people that you have worked with for years, and now your chief of 
staff is going to make a recommendation to the President’s White 
House counsel that he be removed as U.S. Attorney and you cannot 
remember that conversation? 

Attorney General Gonzales. Senator, I don’t think that con- 
versation happened. I don’t think he ever made that recommenda- 
tion to me or raised it. And I wouldn’t characterize it as a rec- 
ommendation. I would refer you back to his testimony. But what- 
ever it was, I don’t think he raised it with me. 

Senator Durbin. Did you ever have a conversation after the ap- 
pointment of Patrick Fitzgerald as a Special Counsel to investigate 
the White House over the Valerie Plame incident, with either the 
President or Mr. Rove about the removal of Patrick Fitzgerald? 

Attorney General Gonzales. Senator, I believe the answer to 
that is no. 

Senator Durbin. Could I ask you about the other U.S. Attorneys 
that were removed? Did you ever have a conversation with Karl 
Rove about the removal of David Iglesias? 

Attorney General Gonzales. Senator, I recall a conversation 
with Mr. Rove. It wasn’t a recommendation or a discussion about 
removal of Mr. Iglesias. But there was a discussion that I recall 
Mr. Rove had with me about voter fraud cases in three districts, 
including New Mexico, which of course, Mr. Iglesias is United 
States Attorney. 

Senator Durbin. What did Karl Rove say to you? 

Attorney General Gonzales. Senator, my recollection, the con- 
versation was basically, I’ve heard complaints about voter fraud 
prosecutions or lack of prosecutions, and again, I could be — I’m 
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paraphrasing. I don’t recall precisely what he said, but it was gen- 
erally about voter fraud prosecutions or voter fraud cases in three 
districts, including New Mexico. 

Senator Durbin. And there was no conclusion to that conversa- 
tion about the fate of Mr. Iglesias? 

Attorney General Gonzales. Senator, I believe that I commu- 
nicated this information to Mr. Sampson, but I don’t remember or 
recall what happened after that. 

Senator Durbin. How about the fate of Mr. Iglesias himself? Was 
that something that you were party to, the decision for his re- 
moval? 

Attorney General Gonzales. It was my decision. 

Senator Durbin. And now that you reflect on that decision, hav- 
ing looked at his performance and considered the calls that were 
made by Members of Congress, do you still think that was the right 
decision? 

Attorney General Gonzales. Senator, I think that is a very fair 
question. Obviously — and, by the way, this is a matter being inves- 
tigated by the Congress, so I am not conceding that, in fact, what 
Mr. Iglesias said was true. Senator Domenici and Congresswoman 
Wilson will have the opportunity to present their story. But if a 
Member of Congress contacts a U.S. Attorney to put pressure on 
him on a specific case, that is a very, very serious issue. And if, 
in fact, we had known, if the Deputy Attorney General, I believe, 
had known about these calls, which Mr. Iglesias admitted that he 
did not contact us, would it have made a difference? It probably 
would have made a difference. But now we are looking in hind- 
sight, and so what we also know is that Mr. Iglesias did not report 
these conversations. That was a serious transgression. He inten- 
tionally violated a policy meant to protect him. 

And so as we weigh these additional facts, my conclusion is that 
I stand by the decision that Mr. Iglesias should no longer serve as 
United States Attorney. 

Senator Durbin. In the situation with Carol Lam, did you have 
any conversations with Karl Rove about her fate? 

Attorney General Gonzales. Senator, I don’t recall having any 
conversations with Mr. Rove about Ms. Lam in connection with this 
process. 

Senator Durbin. Let me conclude, Mr. Chairman. I thank every- 
one for their patience here. I am going to send this article down 
to you, and I wish you would take a look at it. It is an article pub- 
lished in the Chicago Tribune April 17th by Patrick M. Collins. Do 
you know Mr. Collins? 

Attorney General Gonzales. I don’t believe I do, sir. 

Senator Durbin. Mr. Collins served as an Assistant U.S. Attor- 
ney from 1995 to March 2007, was the lead prosecutor in the trial 
of a former Governor of Illinois, worked with Mr. Fitzgerald. He be- 
lieves that your continued service creates a problem for people who 
have served in his position as Assistant U.S. Attorney, and he be- 
lieves that, frankly, it raises questions about their impartiality 
when it comes to public corruption cases. He says in conclusion 
here, “all U.S. Attorneys ‘serve at the pleasure of the President,’ . 
. . But they must never serve only to please the President.” 

Attorney General Gonzales. I agree with that. 
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Senator Durbin. And I think what we have heard here about 
some of the political considerations, comments about “loyal 
Bushies” by Kyle Sampson, the involvement of Mr. Rove in deci- 
sions about the fate of some of these U.S. Attorneys, raises serious 
questions as to whether or not your continued service is going to 
make it difficult for professional prosecutors in the Department of 
Justice to do their job effectively. 

Attorney General Gonzales. Senator, if I could respond, I think, 
again, it’s absolutely true that this is not about Alberto Gonzales. 
It’s about what’s best for the Department and whether or not I can 
continue to be effective in leading this Department. 

I believe that I can be. I think that there are some good things 
that working with this Committee I can accomplish on behalf of 
this country. Clearly, there are issues that I have to deal with, and 
I am going to work as hard as I can to re-establish trust and con- 
fidence with this Committee and Members of Congress, and, of 
course, with the career professionals in our Department. And all 
the credit, everything that we do, the credit goes to them. And so 
when there are attacks against the Department, you’re attacking 
the career professionals. 

Senator Durbin. Mr. Gonzales, that is like saying if I disagree 
with the President’s policy on the war I am attacking the soldiers. 

Attorney General Gonzales. What I’m saying is — 

Senator Durbin. The fact of the matter is — 

Attorney General Gonzales. — you should attack me. You should 
attack me. 

Senator Durbin. — your conduct in this Department — your con- 
duct in this Department has made it more difficult for these profes- 
sionals to do their job effectively — 

Attorney General Gonzales. And I’m going to deal with that. 

Senator Durbin. — and if you ignore that reality, then you cannot 
be effective as an Attorney General. 

Attorney General Gonzales. Senator, I understand that, and I’m 
going to work at that. What I’m saying is that be careful about 
criticizing the Department. Criticize me. 

Senator Durbin. Mr. Gonzales, this testimony today is from you 
about your reputation. It is not about the reputation of the men 
and women working in these offices. 

Attorney General Gonzales. Thank you, Senator. 

Chairman Leahy. What we will do is, so everybody will under- 
stand — Officer? 

What we will do, if I might have the attention of everybody here, 
we will break for lunch until 2 o’clock. After lunch, provided the 
funeral is over, we will recognize Senator Grassley, then Senator 
Cardin, then Senator Coburn, then Senator Whitehouse, then Sen- 
ator Kyi, then Senator Biden, and we will go to a second round. Is 
that OK with you, Senator Specter. 

Senator Specter. Yes, sir. 

Chairman Leahy. We stand in recess. 

[Whereupon, at 12:37 p.m., the Committee was recessed, to re- 
convene at 2 p.m., this same day.] 

AFTERNOON SESSION [2:35] 

Chairman Leahy. I want to welcome everybody back. As you un- 
derstand, we had votes in the Senate, which delayed us coming 
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back, but it was the Port Security Act, which is a significant piece 
of legislation, which I know the Attorney General and everybody on 
this Committee has supported, and a significant piece of legislation 
which we passed, and I thank all the Senators who supported it. 

As I mentioned this morning, Senator Grassley had to be at a fu- 
neral and would have been recognized much earlier this morning, 
but we will begin, Senator Grassley, with you. 

Senator Grassley. Thank you very much. 

General Gonzales, I have reserved judgment on what has hap- 
pened with the firing of U.S. Attorneys. I have to admit that it has 
been difficult. The inconsistent information has, unfortunately, 
made what may be a perfectly explainable situation into something 
that many have already concluded was misconduct. Your testimony 
today — and I left about the time you were starting your opening 
statement, so I have missed everything since then. But your testi- 
mony today, it seems to me, is extremely important, at least for 
me, to sort through all the facts and draw my own conclusions. I 
hope your testimony sets the story straight and clears the waters. 

No one seriously takes issue with the statement that U.S. Attor- 
neys serve at the pleasure of the President. The President has the 
authority to hire or fire U.S. Attorneys. If an individual was not 
pursuing his priorities aggressively enough or if the President 
wanted to give another candidate an opportunity, those things are 
not against the law. However, it is improper for a President to fire 
a U.S. Attorney for retaliatory reasons or to impede or obstruct a 
particular prosecution for unjust political or partisan gain. We do 
not want to see the independence and integrity of our attorneys 
compromised to a point where they are not serving their district in 
the interest of justice. 

I do not know if the U.S. Attorneys were fired because they were 
pursuing or not pursuing investigations or prosecutions based on 
political motivation. But once the administration started to make 
representations to Congress and the American people about how or 
why the firings came about, those representations had to be accu- 
rate and complete. Yet documents produced by your Department 
are inconsistent with public statements and congressional testi- 
mony of other officials and we just do not have a straight story on 
what transpired and whether the motivations for what happened 
were pure. 

You are well aware that I am very serious about conducting con- 
gressional oversight. Oversight is a core responsibility of my job as 
a Member of the Senate. I am an equal opportunity oversight per- 
son when it comes to that. Over the years I have looked into both 
Republican and Democrat administrations with the same vigor. So 
to get complete and truthful information is important for me, but 
I feel that on many occasions this administration has made a con- 
certed effort to thwart my oversight efforts. Just last week, the 
Justice Department tried to block a convicted felon from testifying 
before the Finance Committee. I was glad to say that the Federal 
courts disagreed with you, and in the end we got our witness. 

I know that the Justice Department has produced documents to 
the Judiciary Committee in response to our request for information 
on U.S. Attorney firings, but your representations to Congress need 
to be accurate and complete, or else our oversight activities will not 
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be able to get to the bottom of anything. We should not be getting 
conflicting statements from the Attorney General and/or his staff. 
We should not be getting conflicting statements at all. The story 
needs to be consistent, complete, and, of course, it must be the 
truth. We and the American people expect nothing less from our 
top law enforcement officials. 

So, General Gonzales, I hope that you will be able to be complete 
and forthcoming and candid with me as I ask questions. I am look- 
ing for my first question to see what the environment was and the 
situation all this took place. I would like to start by asking you for 
an explanation as to why there are so many inconsistencies. There 
is something about the environment you work in that would 
produce these inconsistencies. How does that happen? 

Attorney General Gonzales. Senator, I think as an initial — well, 
first of all, I regret the inconsistent statements, and as I said in 
my opening statement, the misstatements are my mistakes, and I 
accept responsibility for it. 

I think as an initial matter, when I came out on March 13th and 
gave the press conference, I made some statements that were, quite 
frankly, overbroad. I should have been more precise in my state- 
ments. One of the reasons is because — one of the primary reasons 
is because I had not gone back and looked at the documents. I 
hadn’t gone back and looked at my calendar, for example, about the 
November 27th meeting. 

And so, in hindsight, maybe I got out there too quickly, or cer- 
tainly my statements were too broad. I felt a tremendous need to 
come out quickly and defend the Department about accusations 
about improper conduct. And that is why I made the statements on 
March 13th, and in hindsight that was a mistake, because obvi- 
ously we had not gathered up all the documents which we have 
now produced to the Congress. But I accept full responsibility for 
not being more careful. 

Senator Grassley. So you are not running a Department where 
there is enough protocol so that everybody can be on the same 
page? 

Attorney General Gonzales. I wouldn’t say that, Senator. Again, 
this was a situation where there was a lot of information — we are 
talking about a 2-year process, and conversations and meetings 
that happened over a 2-year process. And I did not do my job in 
making sure that I had all the information before I made my first 
public statements. And those first public statement, I should have 
been more careful about those statements. 

Senator Grassley. Oka7. In prior statements, you indicated that 
you really had not been involved in any discussions or deliberations 
to remove the U.S. Attorneys. But e-mails indicated that you had 
discussions with Mr. Sampson about this in late 2004 or early 2005 
and that you attended a November 2006 meeting just prior to the 
firing. Mr. Sampson testified before this Committee that your 
statements were not fully accurate, and your testimony today back- 
tracks on what you said earlier. 

Why is your story changing? Can you tell us when you first got 
involved and the extent of your participation in the process to 
evaluate and replace U.S. Attorneys? And, additionally, who came 
up with the plan to evaluate U.S. Attorneys? 
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Attorney General Gonzales. Yes, sir. Well, the reason why my 
statements initially were incorrect is because I had not gone back 
and looked at the record. Since then, I have tried to clarify it. I 
think Mr. Sampson even in his testimony said that I have clarified 
my statements. 

The meeting — the e-mail that you are referring to, the discussion 
that happened in either — I think January 2005, as I recall, Sen- 
ator, would relate to a discussion that would have happened in 
Christmas week, between Christmas and New Year’s, and just 
weeks before my confirmation. And so I don’t have a recollection 
of that discussion, quite frankly, but what we have tried to do since 
this time, since early March, is gather up as much information as 
we can and provide to the Congress documents and make people 
available so that we can get to the bottom of what happened here. 

And I’m here to provide what I know, what I recall as to the 
truth in order to help the Congress help to complete the record, but 
there are clearly some things that I don’t know about what hap- 
pened, and it is frustrating to me as head of the Department to 
know that — to not know that still today. But I haven’t done that — 
I haven’t talked to witnesses because of the fact that I haven’t 
wanted to interfere with this investigation and Department inves- 
tigations. 

Senator Grassley. Who did you discuss the review with at the 
White House? Did you question any of the recommendations? Were 
you comfortable with the process and the methodology for the final 
recommendations? And what was your personal input in that proc- 
ess? 

Attorney General Gonzales. Senator, as to whether or not I had 
a specific conversation with individuals about the review process is 
not something that I can recall having that kind of conversation. 
I had understood that there was a process in place where Mr. 
Sampson would consult with the senior leadership in the Depart- 
ment, people that knew the most information about U.S. Attorneys, 
and that he would bring back to me a consensus recommendation 
of the senior leadership of where there were districts in terms of 
issues and concerns about the performance of United States Attor- 
neys. 

Still today, I think that was an appropriate thing for a manager 
to do, is to try to identify where there were areas of improvement. 
Clearly, there were mistakes made in the implementation of this 
plan and the review of this plan, and I accept responsibilities for 
those mistakes. 

Senator Grassley. The red light is on, but there was a question 
just prior that you did not answer. Who came up with the plan to 
evaluate U.S. Attorneys? 

Attorney General Gonzales. Senator, I think — that was my plan. 
I believed it was appropriate to look to see whether or not the 
United States Attorneys were doing a good job. Were they doing 
their job? I felt that was a good management decision to simply 
look to see whether or not the United States Attorneys were doing 
their job. I think the American people want to know that public 
servants are serving them. 

Chairman Leahy. Did you get all you need? 

Senator Grassley. Yes. 
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Chairman Leahy. 

Senator Cardin. 

Senator Cardin. Thank you, Mr. Chairman. 

Mr. Gonzales, I have listened to the entire hearing here today, 
listened to your response to my colleagues’ questions, answering 
my colleagues’ questions, and I find some things troubling. But I 
think what concerns me the most is after reviewing all the facts 
involved in the dismissal of the U.S. Attorneys, having a chance 
now to really go into detail and understand all the problems that 
have developed, you stand by the decision to remove these U.S. At- 
torneys. 

You have acknowledged, and rightly so, that dismissing U.S. At- 
torneys would be wrong if it interferes with or influences a par- 
ticular prosecution for partisan political gain. Your former Chief of 
Staff, Mr. Sampson, stated basically the same thing when he said 
it would be wrong if it was an effort to interfere with or influence 
a prosecution of a particular case for political or partisan advan- 
tage. Yet Mr. Sampson acknowledged that a factor that was used 
in the consideration would be losing the trust and confidence of im- 
portant local constituencies in law enforcement or government. Mr. 
Sampson confirmed — a question that I asked him — that local polit- 
ical concerns from partisans may have been influential in the fir- 
ing. 

You have said a couple times that you had confidence in the 
process that had been set up. How did you know that wrong polit- 
ical considerations were not being used in the advice that was 
being given to you on the firing of these U.S. Attorneys? 

Attorney General Gonzales. Senator, I think that’s a fair ques- 
tion. I certainly know the reasons on which I made my decision, 
and I, quite frankly, relied upon people that I trusted to make a 
recommendation to me. I think I’m justified in relying upon the 
Chief of Staff to bring forward to me a consensus recommendation 
of the senior leadership of the Department. 

I’m not aware of anything in the documentation or anything with 
respect to testimony that would support the allegation there was 
anything that was improper that happened here. But, again, as I’ve 
said before, just to reassure myself, I did ask the Office of Profes- 
sional Responsibility and they are working with the Office of the 
Inspector General to ensure that nothing improper happened here. 

Senator Cardin. I asked Mr. Sampson at a hearing in this Com- 
mittee, “What safeguard did you have in the process to make sure 
that that was not being done?” — that is, improper political consid- 
erations. Mr. Sampson replied, “I don’t feel like I had any safe- 
guards in the process.” 

Attorney General Gonzales. Senator, I would never ask someone 
to leave their position as United States Attorney for an improper 
reason. The truth of the matter is, of course, public corruption 
cases, for example, as a general matter, are not tried by the United 
States Attorney. They are tried by the Assistant United States At- 
torney and assisted by career people. 

Senator Cardin. But the person who is giving you the advice, 
who puts it all together, says there are no safeguards in the proc- 
ess to filter out improper local political pressure that may have 
been exerted to influence who is on that list. And yet you have said 
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in your testimony, “I also have no basis that anyone involved in the 
process sought the removal of U.S. Attorneys for improper rea- 
sons.” How do you know that? 

Attorney General Gonzales. Senator, based on what I know — 
and, again, it wasn’t just the Chief of Staff. I was relying upon 
what I understood to be the consensus recommendation of the De- 
partment, in particular, the Deputy Attorney General. U.S. Attor- 
neys report to the Deputy Attorney General. He is a former col- 
league. I don’t believe that he would make a recommendation based 
upon improper reasons that a former colleague, a United States At- 
torney, should be removed. 

Senator Cardin. Now you know that of the seven U.S. Attorneys 
who were removed on the same day, five had controversial political 
investigations in their jurisdiction, including in New Mexico, where 
there was a probe of State Democrats and Republicans were un- 
happy that in Nevada there was a probe of a Republican Governor 
in Arizona, there were probes of two Republican Congressmen in 
Arkansas, there was a probe of a Republican Governor in Missouri, 
in California Representative Cunningham’s investigation which 
was being expanded; and Washington declined to intervene in the 
disputed gubernatorial election that angered local Republicans. You 
now know all that. This was a unique process that was being used. 
It had not been used before to remove this many attorneys for this 
type of a reason. 

Don’t you see that this might have been interpreted as trying to 
send a message to U.S. Attorneys around the country to stay away 
from sensitive political corruption cases? 

Attorney General Gonzales. Senator, I think that is a fair ques- 
tion, and I spoke with the United States Attorney community, I 
think the week of March 12th, and I told them what I expected, 
and that is, no one should speed up or slow down a prosecution or 
investigation in any way; that we follow the evidence, we make de- 
cisions on cases based on the evidence and not based upon the tar- 
get is a Republican or Democrat. And if you look at the record of 
the Department, Senator — 

Senator Cardin. That is not really my question. My question is 
the public perception. 

Attorney General Gonzales. Yes, of course, I — 

Senator Cardin. Mr. Sampson acknowledged a lack of foresight 
that people would perceive it as being done to influence a case for 
improper reasons. Your former Chief of Staff has already acknowl- 
edged that. 

Looking at all the information we now know, do you still stand 
by the decision that this was the right thing to do, the dismissal 
of these attorneys? 

Attorney General Gonzales. I do, Senator. I do. One thing we 
have to understand — and I have gone back and thought about this 
a lot, believe me, and looking at the documents, and I had a con- 
versation with the Deputy Attorney General about this, whether or 
not this was still the right decision, did he stand behind his rec- 
ommendation. And based on what I know today, I do stand behind 
the decision because I have no information to tell me that, in fact, 
the decisions were based upon improper motive. 
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Senator Cardin. So you disagree with Mr. Sampson on the way 
that he had analyzed what is out there. Or do you think perception 
is Okay? 

Attorney General Gonzales. No, I don’t — I think perception is 
very, very important. 

Senator Cardin. Do you disagree with the perception that is out 
there? 

Attorney General Gonzales. I don’t disagree with the perception. 
I think perception — 

Senator Cardin. But you would still do the same thing again. 

Attorney General Gonzales. Senator, but I have also admitted 
mistakes in the way we did this and that it should have been done 
a different way. The process should have been more rigorous and 
more structured. 

Senator Cardin. Let me just challenge you on the process for one 
moment. I delegate to my senior staff for advice on a lot of issues, 
but they try to understand where I am coming from on these 
issues. You had some very sensitive political discussions on at least 
three of these U.S. Attorneys. Your senior staff knew about those 
discussions. Did it ever appear to you that maybe they understood 
that when they made the recommendation to you that they were 
trying to adhere to what they thought you wanted? 

Attorney General Gonzales. Well, Senator, I think I’ve been 
very, very clear about my commitment not to improperly interfere 
with cases, and — 

Senator Cardin. You understood the political contacts that had 
already been made with you, including the President of the United 
States. 

Attorney General Gonzales. Senator, I don’t know about — I can’t 
speak to as to what people understood about what the President of 
the United States may have said to me. But, listen, Senator, I have 
been very, very committed to ensuring that the Department makes 
this decision not based on politics but on the evidence. And if you 
look at the record of the Department in prosecuting public corrup- 
tion cases in particular, it has been extremely strong all across the 
board. 

Senator Cardin. That is my concern. The message you sent out 
is that it was too strong in some of the jurisdictions. That is why 
you dismissed the — that is the impression: that is why you dis- 
missed the U.S. Attorneys. 

Attorney General Gonzales. I would be concerned about that 
perception, and that’s why I spoke to the U.S. Attorney community 
the week of March 12th to reassure them that that is not what I 
expected of them. 

Senator Cardin. I would tell you that public confidence is also 
part of supporting the U.S. Attorney’s Office, and that has been un- 
dermined by your own acknowledgment and by Mr. Sampson’s ac- 
knowledgment. 

Attorney General Gonzales. No question this has been an unfor- 
tunate episode. 

Senator Cardin. But you would still do the same thing again. I 
don’t understand that. I guess that is — 

Attorney General Gonzales. Senator, maybe I should rephrase it 
this way: I would use a different process — a different process — 
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Senator Cardin. The same conclusion. 

Attorney General Gonzales. Senator, it depended what the rec- 
ommendation would be coming to me. But hopefully — I believe that 
we had a good process in place. I now know that that is not true, 
that it was flawed, and that we should have used a different kind 
of process. But I have no reason to believe that these were im- 
proper motives in terms of the basis of the recommendation. 

Senator Cardin. Thank you. 

Chairman Leahy. Thank you very much, Senator Cardin. 

Senator Coburn. 

Senator Coburn. Thank you, Mr. Chairman. 

General Gonzales, in one of the statements earlier today, you 
stated in terms of the insertion of the ability of the administration 
to replace U.S. Attorneys — and if this quote is not right, please par- 
don me; I think I wrote it down — that you didn’t think someone 
should decide who works for you at the U.S. Attorney’s Office? 

Attorney General Gonzales. I said that I — I was troubled — well, 
I can’t recall exactly what I said, but the reason why I supported 
a change in the law, 28 U.S.C. 546, was because of the district 
judges making decisions about who should serve on my staff as 
United States Attorneys. 

We had had a recent incidence in South Dakota with respect to 
trying to put someone in as the Acting United States Attorney. The 
judge there wanted to put someone in who we had concerns about. 
And so we were — I supported the change in the law for that reason, 
not to circumvent — 

Senator Coburn. I understand. All right. You testified earlier 
this morning about Bud Cummins, and you made a differential 
from him and the rest of the U.S. Attorneys and a difference in the 
date at which he was actually either notified or came about 
through that. But it was said that he had poor performance. Is that 
correct? 

Attorney General Gonzales. Senator, based on my review of the 
documents — 

Senator Coburn. I am asking you what was said formally by the 
U.S. Justice Department about Bud Cummins’s performance. 

Attorney General Gonzales. Senator, I don’t know what all has 
been said about performance of Bud Cummins, but clearly — clear- 
ly — from what I can tell looking back at the documents is that Mr. 
Cummins was in a different situation for two reasons: one is be- 
cause he was asked to resign on June 14th — 

Senator Coburn. I do not want to talk about the different situa- 
tion. I want to talk about was the statement said that he was being 
replaced because of poor performance. 

Attorney General Gonzales. Sir, I don’t recall specifically that 
statement, but if, in fact, that statement was made, then I apolo- 
gize for that statement, because, in fact, Mr. Cummins was asked 
to resign on June 14th, and one of the reasons he was asked to re- 
sign is because there was a desire to place another well-qualified 
person — 

Senator Coburn. Absolutely. And I have no qualms with that, 
which really leads me to the other area. You know, what Senator 
Cardin just raised, the issue that it appears — or the perception 
that people were replaced for other than what seems to be the facts 
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as you have testified and certainly looks to be the facts under a le- 
gitimate process for what you evaluate as concerns in management 
and leadership. But I think the damage to the Justice Department, 
the Attorney General, and you personally has been significant. 

Several people’s reputations have been harmed, including Bud 
Cummins. Communication has been terrible. Management has 
been terrible. You were asked by Senator Cardin if you would 
make this decision again, and you said yes because you thought it 
was the right decision. The question I have for you is: How would 
you have handled it differently in terms of implementing the deci- 
sion? 

Attorney General Gonzales. Well, sir, when you say imple- 
menting, you mean after the decision is made, how to implement 
it going — after the decision is made? 

Senator Coburn. Yes. 

Attorney General Gonzales. Well, one of the things I would have 
done, of course, is been more respectful in communicating the deci- 
sion, I think a face-to-face meeting, if at all possible, involving the 
Deputy Attorney General or myself or certainly a phone call involv- 
ing the Deputy Attorney General or myself instead of the Director 
of the Executive Office. 

I think also if, in fact, the Department was going to say some- 
thing publicly about performance related, I think we should have 
told these individuals the specific reasons. As a legal matter, they 
are not entitled to those reasons, but I think as a matter of fair- 
ness, as a matter of good management, I think it would have been 
appropriate to apprise them of the concerns that we had. I think 
it would have been better, of course, to make them aware of those 
concerns before the actual decision. It is one of the things that I 
identified as a problem in the Department and certainly one of the 
things that I regret, and what we are going to do is institutionalize 
a process where we have at least an annual meeting face to face 
with every United States Attorney and either the Deputy Attorney 
General or myself so we can talk about issues that are of concern 
to us. 

Senator Coburn. You said earlier this was an unfortunate epi- 
sode. You also said that these attorneys were evaluated based on 
their leadership skills and management skills. And you answered 
a question from Senator Graham earlier about your position in 
light of all this. 

Why would we not use the same standards to judge your per- 
formance in handling this event that you applied to these same in- 
dividuals? 

Attorney General Gonzales. I think that’s a fair question, Sen- 
ator, and I think that I clearly made mistakes here — clearly. And 
I accept responsibility for those mistakes, Senator. I’ve tried to 
identify where those mistakes were made and institutionalize 
where we can make changes to make the Department even strong- 
er. 

I think the Department under my leadership in the past 2 years, 
I think we have done some great things. I think the Department 
has been managed in a good way. This has not been managed in 
a good way, and I accept responsibility for that. But I still continue 
to have great faith in the career people at the Department. Cases 
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still continue, investigations still continue. Obviously, I have a lot 
of work to do to restore confidence and trust. I am committed to 
doing that. 

Senator Coburn. That is not what I asked you. I said: Why 
should you not be judged by the same standards by which you 
judged these dismissed U.S. Attorneys? 

Attorney General Gonzales. Senator, again, I’ve identified my 
mistakes, and you’ll make your decisions based upon my testimony, 
based upon the review of the record in terms of what has hap- 
pened, and based upon the testimony of others. And, Senator, what 
I can commit to you is that — I have acknowledged mistakes. We all 
make mistakes. And I’m committed to addressing those mistakes 
and working with you to make our country even stronger. 

Senator Coburn. I believe there are consequences to a mistake. 
I was quoted in the paper saying I think this has been handled in 
a very incompetent manner, and I believe most people, I do not 
care which side of the aisle they are, would agree with that. U.S. 
Attorneys’ reputations that were involved, have been harmed. The 
confidence in U.S. Attorneys throughout this country has been 
damaged. The reputation of the Attorney General’s Office has been 
tarnished and brought into question. I disavow aggressively any 
implication that there was a political nature in this. I know that 
is the politics of the blood sport that we are playing. I do not think 
it had anything to do with it. 

But to me there has to be consequences to the accepting respon- 
sibility, and I would just say, Mr. Attorney General, it is my con- 
sidered opinion that the exact same standards should be applied to 
you in how this was handled. It was handled incompetently. The 
communication was atrocious. It was inconsistent. It is generous to 
say that there were misstatements. That is a generous statement, 
and I believe you ought to suffer the consequences that these oth- 
ers have suffered. I believe the best way to put this behind us is 
your resignation. 

Attorney General Gonzales. Senator, I don’t know whether or 
not that puts everything behind us, quite frankly. I am com- 
mitted — I know the mistakes that were made here, and I am com- 
mitted to fix those mistakes, and I’m committed to working with 
you and try to restore the faith and confidence that you need to 
have to work with me. 

Senator Coburn. Mr. Attorney General, you set the standard. 
You said leadership skills, management skills. They were sorely 
lacking in this instance, and the responsibility is to start with a 
clean slate, a new set of leadership skills, a new set of management 
skills to heal this and the country, to restore the confidence in this 
country. 

I like you as a man. I like you as an individual. I believe you 
are totally dedicated to your job in this country, but I think mis- 
takes have consequences, and I believe that should be the one that 
it should be. 

I have no further questions. 

Chairman Leahy. Thank you, Senator Coburn. 

Senator Whitehouse, you are next. So people know what is hap- 
pening, it will be Senator Whitehouse, then Senator Kyi. We will 
then start those who want a second round, begin with myself and 
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Senator Specter, and we will go based on who is here and the order 
they are in. 

Senator Whitehouse, then Senator Kyi. 

Senator Whitehouse. Thank you, Mr. Chairman. 

Here is what concerns me, Attorney General Gonzales. The ad- 
ministration of justice in our country is controlled within struc- 
tures. Some of them are constitutional structures. Some of them 
are statutory structures. But some of them are structures that 
have developed over time that amount to tradition and practice, 
but they are there for good and important reasons. My concern, 
after reading your testimony and hearing your testimony today is 
that you do not seem to be aware of the damage to those structures 
that this episode has caused. I would like to run a few by you just 
to let you know where I am coming from. 

The two areas where you ask us to agree with you in your testi- 
mony, the first is that U.S. Attorneys can be fired at will by the 
President. That is undeniably true, but I think its use as a rhetor- 
ical point in this discussion is highly misleading, deeply mis- 
leading, because I think you and I both know that for years, for 
decades, there has been a tradition of independence on the part of 
U.S. Attorneys. Once they are appointed, unless there is mis- 
conduct, they are left to do their jobs, and that rule, that practice, 
has existed for good and meaningful reason, and it cannot be over- 
looked by just blithely saying, well, the President has to power to 
remove these people. That misses the point. These people make 
tough decision. They are out there on their own very often. Very 
often the Department of Justice and the political environment that 
surrounds it is one that you want to protect them from, and the 
idea that willy nilly senior staff people can come out and have the 
heads of U.S. Attorneys, I think is highly damaging to that piece 
of structure. 

This was not customary practice; we can agree on that, can we 
not? 

Attorney General Gonzales. Senator, I think that that’s — I do 
agree on that, and I do agree with you that structures and tradi- 
tions are important. I agree with that as well. 

Senator Whitehouse. The second piece of the structure here 
that I think is significant is that although you as Attorney General 
are in command of the administration of justice in the Federal sys- 
tem, there is actually very little prosecution that takes place out 
of Main Justice. The enormous majority of the prosecutive author- 
ity of the United States of America has been dispersed out into 93 
judicial districts, and it has been dispersed to men and women who 
have certain characteristics. One is that they are from the local 
community, and when they are done they go back and they live in 
that local community, and it is good for the administration of jus- 
tice when they are accountable in that way for their decisions, 
given the power and often terror that prosecutor action can create 
in a family. 

The second is that they have to get a Senator to sign off on them, 
in fact, they have to get the majority of the whole Senate to sign 
off on them, and a President of the United States. When those 
things happen, it creates a corps, if you will, c-o-r-p-s, a corps of 
practicality, of common sense, of responsibility, of experience, that 
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I consider to be a huge value to the administration of justice in this 
country. 

And in every way in which this was handled, it is highly destruc- 
tive of that independence, whether it is people from Justice going 
out and taking these positions, whether it is ducking Senate con- 
firmation, whether it is not bringing people from the local commu- 
nity up to take those positions, or whether it is the general level 
of disrespect that has been shown for the U.S. Attorneys through 
this whole process. 

I guess I would like to ask you to comment, do you think that 
that is a structural component of the administration of justice, that 
dispersion of the authority out to 93 independent local U.S. Attor- 
neys that has value and that is important and should be protected? 

Attorney General Gonzales. I do think it has value, and I think 
that the independence of the U.S. Attorneys is important. I think 
U.S. Attorneys should feel independent to exercise their judgment 
in prosecuting cases based upon the evidence. 

However, I have to qualify that a bit, Senator, in that with re- 
spect to policies and priorities, again, the President of the United 
States has elected based upon his policies and priorities. 

Senator Whitehouse. I will spot you that, Attorney General, but 
my point is, when you are making a decision like that, there is a 
counterbalance to it. When you go to Carol Lam and say, you know 
what, you are not doing enough immigration prosecutions, there- 
fore, you are fired, there are all sorts of collateral consequences of 
that, some of which are really quite damaging and evil, particularly 
when you are knocking off somebody who is known among her col- 
leagues as being really the prime United States Attorney in the 
country on public corruption prosecutions. It sends a really rough 
message. So in the balancing between the structural protections 
and the respect and all of that, and this question of policy, I would 
hazard to you that you cannot let the policy question just run away 
with the issue. 

Attorney General Gonzales. No question. 

Senator Whitehouse. You have to think it through thoughtfully, 
and I cannot find a place in the whole tragic record of the situation 
in which that careful thought was administered. 

Attorney General Gonzales. No question about it. No question 
about it that we have to take into account how decisions may affect 
ongoing cases. There’s no question about that. 

But also I think it’s important for the American people to under- 
stand that even when there’s a change at the top with the Attorney 
General or a change in the U.S. Attorney, the cases continue. 

Senator Whitehouse. That is true. 

Attorney General Gonzales. The cases continue to be inves- 
tigated. 

Senator Whitehouse. As you and I know, the leadership from 
the U.S. Attorney makes a big difference. That is why you thought 
these replacements were important in the first place. 

Attorney General Gonzales. They do make a big difference with 
respect — 

Senator Whitehouse. If I may make my second point because I 
am running out of time here. It is the second thing that you sug- 
gest, which is we should further agree on a definition of what an 
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improper reason for the removal of a U.S. Attorney would be. Over 
and over again you have used the word improper as sort of your 
target word as to where the boundary is, where you should and 
should not go, but your definition of improper is almost exactly the 
same as Kyle Sampson’s. 

He came in here and testified, you said without consulting with 
anybody, and said that the improper reasons include an effort — and 
I quote — “to interfere with or influence the investigation or pros- 
ecution of a particular case for political or partisan advantage.” 
Your testimony is to interfere with or influence a particular pros- 
ecution for partisan political gain. You loaded up those words. You 
have used them repeatedly, and I think that the definition of where 
impropriety lies, clearly, that would be improper, that would be 
grotesquely improper. But I think you have set the bar way low for 
yourself, if that is your standard of where impropriety is, and I 
would like to hear you comment on this. I think any effort to add 
any partisan or political dimension into a U.S. Attorney’s conduct 
of his office, irrespective of whether it is intended to affect a par- 
ticular case or not, is something we need to react to firmly, strong- 
ly, resolutely, and without any tolerance for it. You have set the 
bar so that it is not impropriety until it affects a particular case. 
Why did you do that? 

Attorney General Gonzales. Senator, because of the accusations 
that have been made primarily, certainly as an initial matter, was 
that there was something improper, we were trying to interfere 
with particular cases. And that’s why, certainly, the focus in my 
mind was to focus on, Oaky, what is the legal standard? And I 
think it’s important for us to understand, as an initial matter, 
what is the legal standard, what would be improper? 

Senator Whitehouse. But something a lot less than that would 
be improper, would it not? I mean when Admiral Bing got hanged 
there was the famous comment: every once in a while you have to 
hang an admiral just to encourage all the others. If you hang a 
U.S. Attorney once in a while just to discourage all the others, even 
if your intention is not to affect a particular case, you have to agree 
that would be highly improper. 

Attorney General Gonzales. Senator, it may be improper as a 
matter of management, some would have to wonder, is that really 
an appropriate way to manage a department? But again, Senator, 
you have to understand that — 

Senator Whitehouse. Otherwise, it would be obstruction of jus- 
tice, correct? 

Attorney General Gonzales. These individuals have served their 
4 years, they are holding over. There is no expectation of a job 
here, there shouldn’t be, because of the fact that they are Presi- 
dential appointees. Now, clearly, as a management issue, there is 
value added to a person who has served as a United States Attor- 
ney in terms of experience, expertise, and so those things are very 
important. 

Senator Whitehouse. It is more than just a management issue. 
It is an issue about the structure through which justice is adminis- 
tered in this country, and when it is broken and when it is dam- 
aged, and when the Attorney General of the United States says the 
only place where impropriety exists is when political and partisan 
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influence has risen to the point that it is intended to affect a par- 
ticular case, but otherwise it is fine, I have a real problem. And I 
think everybody in America should have a real problem with that. 

My time is expired. 

Chairman Leahy. Thank you very much. 

Senator Kyi. 

Senator Kyl. Thank you, Mr. Chairman. 

I think I am last, and I think just about everything has been 
said, but not everybody has said it. Although I would say that it 
has been said better by some than by others, and I think what Sen- 
ator Whitehouse just did was to set out two very important points 
well. I am not sure that the last point was adequately answered. 
In addition to being wrong, if you affected a particular political cor- 
ruption case, would it not also be an improper firing if it was for 
the purpose of generally affecting or influencing political corruption 
cases? 

Attorney General Gonzales. That would trouble me, Senator, be- 
cause — 

Senator Kyl. Would it not more than trouble you? 

Attorney General Gonzales. Yes, sir, I think that would be 
wrong. I think — 

Senator Kyl. Okay, thank you. 

Attorney General Gonzales. I think U.S. — well, go ahead. 

Senator Kyl. So I think you and Senator Whitehouse and I can 
all agree that the standard that you set forth was not the one and 
only situation that would be improper, but described the situation 
that was being attributed to the Department of Justice in this par- 
ticular episode. 

Attorney General Gonzales. We do not want to send a message 
that prosecutors should not follow the evidence and prosecute peo- 
ple. We want them to do that, absolutely. We don’t want them to 
be discouraged, and I don’t want them to be discouraged from com- 
ing forward and being candid with their views about issues or 
about cases. 

Senator Kyl. Let me ask you, as far as you know, since this has 
all occurred, has there been any difference in the way that any of 
the political corruption cases has been handled by the career pros- 
ecutors in any of the offices? 

Attorney General Gonzales. Senator, not to my knowledge, but 
I think the American people need to understand that we have lim- 
ited information in Main Justice about cases being prosecuted 
around the country. We really have limited information, for good 
reason, I think. 

Senator Kyl. Yes, indeed, and I would close this part because I 
have two other questions I want to ask. There are thousands of 
pages of documents and hundreds of hours of testimony and inter- 
views, and I found it instructive that Senator Schumer would sug- 
gest this morning what I gather is a new conspiracy theory stand- 
ard, which is if the evidence does not show any violation of what 
all would agree would be proper practices, in this case, an attempt 
to influence political corruption cases, that therefore, the burden 
should shift to the Department of Justice to prove that it did not 
happen, in effect, to prove a negative. That would be wrong. It 
would be unprecedented. In my view, it would be dangerous. 
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Since this is an oversight hearing, I would like to ask about a 
couple of other matters. I want to thank you, first of all, for visiting 
recently with me about funding for crime victims’ rights. As you 
know, I remain very concerned about that, and I just want to fol- 
low-up on our conversation and see if we can get some additional 
information by having a meeting next week, not involving you, but 
involving both John Gillis, who is the Director of the Office for Vic- 
tims of Crime, and Will Moschella. Would you assist me in setting 
up such a meeting next week? 

Attorney General Gonzales. Yes, sir. 

Senator Kyl. Thank you very much. And on the other matter, re- 
lating to Internet gambling, I want to applaud your office for crack- 
ing down on Internet gambling through a number of prosecutions 
that have recently occurred. As you know, last October 13th, the 
President signed into law the Unlawful Internet Gambling Enforce- 
ment Act, and one of its purposes is to target these offshore gam- 
bling operations that are not readily subject to U.S. prosecution. 
The law creates tools to enforce Federal and State gambling laws, 
particularly with these website operators offshore. The purpose is 
to cutoff the financial lifeblood of Internet gambling businesses by 
requiring the financial institutions and payment systems to block 
illegal Internet gambling transactions. I know you are aware of 
this background, but let me just, one more quick paragraph here. 

Most illegal gambling entities operate offshore beyond the per- 
sonal jurisdiction of U.S. law enforcement. So the financial regula- 
tions authorized under this new law are critical to effective imple- 
mentation of the law, and under Section 5364 of Title 31 U.S.C., 
the regulations must require financial institutions to implement 
policies and procedures to identify and block funds related to illegal 
Internet gambling. The regulatory authority is broad to allow 
Treasury to adapt the procedures to the expediencies of different 
types of payment systems. Under the law regulations are to be 
written by the Treasury Department and the Federal Reserve 
Board, in consultation with the Attorney General. 

At the DOJ oversight hearing on January 18th I discussed with 
you the need for your office to work with Treasury so these regula- 
tions can be quickly issued, and you testified that you had already 
initiated discussions with Treasury, the process is moving hopefully 
and can be completed in an expeditious manner. 

On March 15th I sent to you and Secretary Paulson, a letter 
signed by Judiciary Committee Members Specter, Cornyn, Sessions 
and Brownback, noting time was of the essence, and urging the 
regulations provide financial institutions with a periodically up- 
dated list of gambling operations to whom transactions should be 
blocked. Earlier this month I reiterated that same concern for that 
list with you. 

Just one quick prelude to the trigger that I will pull here on my 
three or four questions. Both people from the Department of Jus- 
tice and the Department of State have noted that a major concern 
that the Department has about online gambling is that Internet 
gambling businesses provide criminals with an easy and excellent 
vehicle for money laundering. That was testimony of your Deputy 
Assistant Attorney General of the Criminal Division, Mr. Malcolm, 
and from the State Department, just quoting two lines, “Internet 
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gambling is particularly well suited for the laying and integration 
stages of money laundering. Internet gambling operations are in 
essence the functional equivalent of wholly unregulated offshore 
banks with the better accounts serving as bank accounts for ac- 
count holders who are in the virtual world virtually anonymous. 
For these reasons, Internet gambling operations are vulnerable to 
be used not only for money laundering but also for criminal activi- 
ties ranging from terrorist financing to tax evasion.” 

Now, four quick questions. First, do you agree with me that regu- 
lations need to be strong in this area? 

Attorney General Gonzales. Absolutely. 

Senator Kyl. You are familiar with the March 15th letter I men- 
tioned. The letter notes that the House Financial Services Com- 
mittee report expressly states the law contemplates a mechanism 
whereby banks and other financial service providers will be pro- 
vided with the identity of specific Internet gambling bank accounts 
to which payments are to be prohibited. Does that seem reasonable 
to you? 

Attorney General Gonzales. Senator, I think there are some 
operational issues for us, quite frankly, with respect to whether or 
not we can develop such a list. What we’re saying is these guys are 
breaking the law, and quite frankly, as a normal matter, what we 
do is we prosecute that. And so I know my staff has been con- 
sulting with your staff, trying to work through this because I’m as 
anxious as you are to try to get these regulations working so we 
can do a better job of enforcing the law against these — 

Senator Kyl. But providing that information specifically to the fi- 
nancial institutions would offer them certainty as to their legal ob- 
ligations and would assist them in ensuring that the law would be 
effectively enforced, would it not? 

Attorney General Gonzales. It would certainly provide more cer- 
tainty. I’m not saying it can’t be done. We’re trying to work 
through this, Senator, and I certainly understand your interest in 
this, and my staff is working as hard as we can to see if we can 
find a way to do this. 

Senator Kyl. What I am interested in though, since Treasury 
does not have access to the same information DOJ does, and the 
list of these improper sites needs to come from DOJ rather than 
Treasury, and the regulations are to be provided by Treasury in 
consultation with the Department of Justice, whether you will 
agree with us that the Department of Justice should do everything 
it can to gather this information together and provide it to the De- 
partment of Treasury, not just once, but on some appropriate ongo- 
ing basis? 

Attorney General Gonzales. Sir, what I can commit to you is we 
are going to do everything we can to make sure these regulations 
are strong and that we get them implemented as quickly as we 
can. That’s what I can commit to you, sir. I know this is an impor- 
tant issue to you. It’s an important issue to me, but we need to do 
it the right way and I think we can — I’m not saying we can’t do 
this list. We’re still looking at this. It’s very, very hard. 

Senator Kyl. If I can just conclude, Mr. Chairman. Treasury is 
just about to issue the regulations. They need input from DOJ. 
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Attorney General Gonzales. They sure do. Yes, sir, I’m aware of 
that. 

Senator Kyl. It needs to occur quickly. 

Attorney General Gonzales. Yes, sir. 

Senator Kyl. Thank you very much, Mr. Chairman. 

Chairman Leahy. Thank you, Senator Kyl. 

Mr. Attorney General, late last week the White House spokes- 
person claimed that an unknown number of e-mails, including 
those of Karl Rove from both White House accounts, apparently 
those sent or received, using Republican National Committee ac- 
counts were lost. Mr. Rove’s attorney, in the investigation that led 
to Scooter Libby’s conviction for lying, suggested that U.S. Attorney 
Patrick Fitzgerald, as part of the Department of Justice, obtained 
all of Mr. Rove’s e-mails as part of the investigation into the leak 
of the identity of a covert CIA operative. 

If that is the case, those e-mails would be in your possession or 
in the possession of the Department of Justice. What do we have 
to do to obtain Mr. Rove’s e-mails relevant to the development and 
implementation of the plan to replace U.S. Attorneys and the Com- 
mittee’s investigation into that matter? 

Attorney General Gonzales. Senator, I was not aware that — I 
didn’t see that article, wasn’t aware that Mr. Fitzgerald had that 
information, or if, in fact, the Department still has that informa- 
tion, so I would have to go back and look to see what, in fact, the 
facts are. 

Chairman Leahy. If he does have the information, and it in- 
volves e-mails relevant to the development and implementation of 
the U.S. Attorneys’ plan — 

Attorney General Gonzales. Sir, I believe that those — well, I 
don’t have the answer to that, Senator. I know that they’re of inter- 
est to the Committee, and obviously, the Department wants to be 
cooperative with the Committee. There may be White House equi- 
ties here that need to be considered, and so I don’t have an an- 
swer — 

Chairman Leahy. We are not talking about e-mails from the 
President. In fact, the President does not use e-mail, as I under- 
stand, am I right? 

Attorney General Gonzales. As far as I know, that’s correct, sir. 
But the fact that they may have been communications over an 
RNC account doesn’t mean that they’re not Presidential records. If, 
in fact, it relates to Government business and they’re transmitted 
over an RNC account, they could nonetheless be Presidential 
records, and so there would be a White House interest in those 
records. 

Chairman Leahy. These are the records supposedly that were 
lost though. 

Attorney General Gonzales. Senator, I don’t know the signifi- 
cance of these e-mails. What I’m saying is if, in fact, they exist — 

Chairman Leahy. Let me ask you this. The White House Coun- 
sel’s Office is responsible for the establishment and oversight of 
these kind of internal rules, conduct. When you served as White 
House Counsel — you were there for 4 years — what was the policy 
and practice with regard to Karl Rove and other political operatives 
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at the White House using Republican National Committee e-mail 
accounts to conduct official Government business? 

Attorney General Gonzales. Well, of course, Senator — 

Chairman Leahy. That would be a policy set by your office. What 
was the policy? 

Attorney General Gonzales. Senator, there were a few people in 
the White House, as I recall, who used nongovernmental commu- 
nications equipment. That was done actually, quite frankly, for le- 
gitimate reasons in terms of not wanting to violate the Hatch Act 
and using Government facilities for political activity that is per- 
mitted under the Hatch Act for certain individuals in the White 
House. 

Chairman Leahy. What was the policy? Could they conduct offi- 
cial business on those — 

Attorney General Gonzales. I think the intent of the policy, as 
I recall, Senator, is that those e-mails were to be used primarily 
for nongovernmental purposes, but in fact, but if there was govern- 
mental transactions or communications communicated over these 
nongovernmental communications equipment, that there ought to 
be some kind of effort to preserve that communication if, in fact, 
these are Presidential records. 

Chairman Leahy. There ought to be or was there a policy that 
there had to be? 

Attorney General Gonzales. I think the policy — I have to go 
back and look at it — was the policy was that it should be preserved, 
printed out or somehow forwarded to a Government computer. 

Chairman Leahy. Are we talking about two or three computers 
or a number of computers? 

Attorney General Gonzales. Senator, I don’t recall the number. 

Chairman Leahy. If the White House spokesperson says as many 
as 50 current White House officials had these separate RNC or 
other outside e-mail accounts to conduct official business, would 
that sound accurate? 

Attorney General Gonzales. Sir, I would have no way of know- 
ing. 

Chairman Leahy. As White House Counsel, did you conduct any 
audit or oversight of the use of nongovernmental e-mails by White 
House personnel? 

Attorney General Gonzales. Senator, I don’t recall there being 
an audit. We provided guidance, but I don’t recall such an audit. 

Chairman Leahy. Is there anybody investigating this issue now? 

Attorney General Gonzales. At the Department of Justice or at 
the White House? 

Chairman Leahy. Are you aware of anyone investigating this 
issue now? 

Attorney General Gonzales. Senator, from what I understand in 
the papers is that I think the Counsel’s Office is looking to see 
what happened here. I don’t know if that’s what you mean by an 
investigation. I think there is an effort, but I haven’t spoken to the 
Counsel’s Office about this issue as to whether or not they’re doing 
an investigation to see what happened. 

Chairman Leahy. And you are not doing any investigation from 
the Department of Justice? 
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Attorney General Gonzales. Senator, I’m not aware that there 
is an investigation that’s ongoing with respect to this issue. 

Chairman Leahy. In all likelihood, something like that would be 
brought to your attention, would it not? 

Attorney General Gonzales. Well, Senator, I’m aware of it, so — 
you mean investigation? Senator, I don’t know if such an issue 
would be brought to me. I expect the career folks to simply do their 
job and — 

Chairman Leahy. You have been Attorney General since 2005. 
Have you done anything to ensure that political operatives, Mr. 
Rove and others, or his deputies, not use the Republican National 
Committee e-mail accounts for official Government business? 

Attorney General Gonzales. Senator, again, that would not be 
necessarily illegal or criminal. The obligation — 

Chairman Leahy. Have you taken any official position on it? 

Attorney General Gonzales. As Attorney General, I don’t be- 
lieve — I don’t recall taking such a position, sir. 

Chairman Leahy. What was Monica Goodling’s role in the proc- 
ess of evaluating U.S. Attorneys and choosing U.S. Attorneys for 
termination? 

Attorney General Gonzales. Senator, I don’t know of everything 
that she did in connection with this issue. Her job at the Depart- 
ment was senior counselor. She was also the White House liaison. 
She worked on budget issues and special projects. She, in essence, 
supported Mr. Sampson. Since Mr. Sampson was coordinating this 
effort, my assumption is that she coordinated Mr. Sampson’s efforts 
in connection with this review process. 

Chairman Leahy. I noted a reporter for Newsweek, Michael 
Isikoff, highly respected, wrote about your testimony, what it does 
not say. He observed you never say if you talked to Harriet Miers. 
An even more conspicuous omission is your failure to mention talks 
about the subject of U.S. Attorneys with Karl Rove, the President’s 
chief political adviser. I had asked you to include in your written 
statement a full and complete account of the development of the 
plan to replace U.S. Attorneys. Have you told us all you can recall 
about your role, and the White House’s role in the development of 
the plan to replace U.S. Attorneys? 

Attorney General Gonzales. In terms of what I know, Senator, 
and not in terms of what I have since learned, it is already in the 
documents. I suspect the Committee, Members of this Committee, 
have a lot more information about what happened here. I’m here 
to supplement the record by telling you what I know. 

Chairman Leahy. You told us all you can about your role? 

Attorney General Gonzales. Senator, I think the written state- 
ment reflects what I recall with respect to the development of the 
plan. There are some conversations that are not included that I’ve 
tried to try to inform the Committee about in response to certain 
questions today. 

Chairman Leahy. The President ever tell you specifically to fire 
a U.S. Attorney? 

Attorney General Gonzales. I don’t recall the President ever 
telling me specifically to fire a United States Attorney, sir. 

Chairman Leahy. Part of my problem is, we have had a number 
of statements about the dismissal of these eight U.S. Attorneys. I 
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just want to know which one is the accurate one, your January 
18th testimony, or your March 7th op-ed in USA Today, or your 
March 13th press conference, or your March 26th interview with 
Pete Williams on MSNBC, or your written testimony that was sub- 
mitted in advance today, or your live testimony here today? Which 
one is the one we should grab hold of and say, this is the accurate 
statement, this is the one we can go to the bank with? 

Attorney General Gonzales. Senator, again, I’ve not done any- 
thing intentional, and I have made misstatements, and those 
misstatements, those are my mistakes, and I accept responsibility 
for it. If there were specific issues that you have questions about, 
I’m happy to try to answer your question. 

Chairman Leahy. It would be — well, my time is up. I do have a 
lot of specific questions, simply because those statements I men- 
tioned, each one on this subject, each one varies. 

Senator Specter. 

Senator Specter. Thank you, Mr. Chairman. 

Understandably, most of the questions today have been on the 
issue of the replacement of United States Attorneys, but there are 
many other issues of great concern coming within the purview of 
the Department of Justice on this oversight hearing. And I would 
like to turn to the massacre at Virginia Tech on Monday. The Con- 
gress has acted on campus safety. In 1990, legislation was enacted 
known as the Jeanne Clery Act after a young woman was brutally 
raped and murdered in Lehigh University in Pennsylvania. And 
that law requires campus authorities to notify in a timely way the 
campus community on crimes considered to be a threat to other 
students or employees. 

Well, we do not have a crime which was reported as to Cho 
Seung-Hui, but there were a number of indicators, which I want 
to explore with you to see what might be done by way of amend- 
ments to the Act or other legislation. 

In late 2005, two female students complained separately that 
they were stalked by Cho. He contacted them inappropriately, per- 
sonally, online and by phone. Campus police obtained a court order 
requiring Cho to be evaluated at a psychiatric facility, and he was 
released after an overnight study finding him to be potentially sui- 
cidal. 

Cho’s work in an English class alarmed his professor, who said 
that Cho wrote exceedingly dark essays about death and murder. 
He was eventually removed from the class for his antisocial behav- 
ior, and another professor reportedly tutored Cho and had a signal 
with somebody in the room to mention the name of a specific indi- 
vidual if there was some threat. 

The law obviously cannot reach every potential threat or identify 
them. But what I would ask you to do, Attorney General Gonzales, 
is to undertake a more detailed study as to what we know about 
Cho Seung-Hui and to see if there is any ambit that law enforce- 
ment could act on. 

One thought comes to me. When two women reported that he 
stalked them, they could have been compelled to come forward. The 
State, the prosecutor, has the authority to subpoena witnesses. It 
is a crime against the Commonwealth, against the State, not just 
the individuals. So that might have been undertaken to give more 
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of a background for some action. But to the extent that we can find 
some way to deal with these signals, it would be very useful. The 
public ought to — we ought to be doing what we can to reassure the 
public that we will look at the facets of what has happened here. 

The President had a town hall meeting after the Amish incident 
on October 10th of last year in Lancaster, Pennsylvania, where 
there was talk about a clearinghouse that could be set up by the 
National Association of Sheriffs. You were at that meeting, along 
with the Secretary of Education. Has anything been done on that, 
looking to identify this kind of aberrant, unusual behavior which 
might mark or give some insights into people who would be at risk? 
We talk often about at-risk youth, trying to give them mentors. 
Has anything been done on that report on the sheriffs’ clearing- 
house? 

Attorney General Gonzales. Senator, with respect to the specific 
conference, one of the things that we focused primarily on as the 
Department of Justice was to ensure the development of stronger 
relationships between State and local police and the schools, but — 

Senator Specter. Would you deal with my question before you 
go to some other subject? 

Attorney General Gonzales. I’m not aware that there has been 
any effort, Senator. That doesn’t mean that there hasn’t been with 
respect to this issue of — 

Senator Specter. Well, would you — 

Attorney General Gonzales [continuing]. Signs or marks, but I 
would be happy to look at it. 

Senator Specter. Would you check that out and get back to us? 

Attorney General Gonzales. Yes, sir. 

Senator Specter. There are a couple of other subjects I want to 
take up with you. The National Security Letters have been mis- 
used, flagrantly, by the FBI. We had a very rugged session with 
FBI Director Mueller where we found that in structuring the PA- 
TRIOT Act, we gave law enforcement additional powers, but we 
were very careful to put restraints on them. But those National Se- 
curity Letters were misused. They were used under limited proce- 
dures for exigent — that is, emergency — circumstances, misused, 
supposed to have documents to follow-up. 

What have you done, Mr. Attorney General, to act to see to it 
that those problems are corrected? 

Attorney General Gonzales. Senator, I’ve spoken with the Direc- 
tor several times about this. I was very upset about this. I’m going 
to have — 

Senator Specter. Spoken to him? Upset about it? 

Attorney General Gonzales. Yes. 

Senator Specter. What did you do specifically? 

Attorney General Gonzales. I asked the National Security Divi- 
sion and our Privacy Officer to work with the FBI in trying to find 
out what happened here. And — 

Senator Specter. Wait a minute. Wait a minute. We know what 
happened. They misused the letters. 

Attorney General Gonzales. They did, so we’re trying to — 

Senator Specter. The question is: What corrective action have 
you taken? 
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Attorney General Gonzales. Senator, we are involved in the 
oversight and auditing of field offices, and moving forward, we are 
going to be doing field office sites, 15 a year, so that people — so we 
have a better idea of what is ongoing. 

I think one of the things that Mr. Mueller — 

Senator Specter. Attorney General Gonzales, I want to take up 
one more subject, and I have got very limited time. What I would 
like you to do on that subject is tell us what you as Attorney Gen- 
eral have done. You have responsibility over the FBI, and we know 
what Director Mueller has done. And this Committee would be in- 
terested in knowing specifically what you have done in terms of 
your oversight to see to it that the FBI complies with the law. 

Attorney General Gonzales. I would be happy to, Senator. 

Senator Specter. Let me take one other subject up very briefly. 
You wrote to Senator Leahy and me on January 17th of this year 
concerning the Foreign Intelligence Surveillance Court and the 
Terrorist Surveillance Program, writing to us that “authorizing the 
Government to target for collection international communications 
in or out of the United States has now been given to the FISA 
Court, which would have to be preceded, where there is probable 
cause” — that is the regular proceeding. So that the President has 
discontinued the Terrorist Surveillance Program. Is that correct? 
That program has been discontinued? 

Attorney General Gonzales. That is correct. 

Senator Specter. In deference to sending all these cases before 
the Court? 

Attorney General Gonzales. That is correct, sir. 

Senator Specter. Okay. We do not have time to go into this in 
any detail, and it may be something that you cannot talk about in 
an open session. But I would like to know the specifics and details 
on what is done to provide probable cause to the FISA Court in 
light of the tremendous number of interceptions involved here. 
Interceptions from the U.S. going out are supposedly in a smaller 
number, but I would like the information on that. And, more spe- 
cifically, on the quality of the factors required to establish probable 
cause on the communications coming from outside the United 
States in. And the final question on that subject for the moment 
is: In the light of the change in the approach, what is the need for 
the legislation which you have submitted last Friday, April 13th? 
If you would provide those responses in writing, we would appre- 
ciate it. 

Attorney General Gonzales. Yes, sir. 

Senator Specter. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you, Senator Specter. 

Senator Feinstein. 

Senator Feinstein. Thank you very much, Mr. Chairman. 

I want to take you back once again, Mr. Attorney General. I may 
be very slow — 

Attorney General Gonzales. No, you are not, Senator. 

Senator Feinstein [continuing]. But I do not understand how 
this list was compiled. The list was essentially 10 percent of the 
entire Attorney General’s staff. Kyle Sampson, your former Chief 
of Staff — I am going to talk about the senior so-called leadership 
of the Department — and the person you said you delegated this 
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task to, testified that he did not put people on the list. He said, 
“It wasn’t like that. It wasn’t that I wanted names on the list. I 
was the aggregator.” That is page 184 of his transcript. 

Mike Battle, Director of the Executive Office of the United States 
Attorneys, said, “I had no input. Nobody asked me for my input.” 
That is the interview page 82. 

Bill Mercer, Acting Associate Attorney General and No. 3 at 
DOJ, said, “I didn’t understand there was a list. I didn’t keep a list. 
It was just that any time I had a particular concern, I made that 
known to different people.” 

And you testified this morning that you did not know the reasons 
U.S. Attorneys were put on the list until after you decided to fire 
them. 

I am very interested and I would like to send down to you the 
plan — it is three pages — that was distributed at the meeting on No- 
vember 27th and ask you to take a look at it. 

Attorney General Gonzales. Thank you, Senator. Let me re- 
spond to a couple of things that you said. 

First of all, I haven’t read the transcript for Mr. Battle and Mr. 
Mercer — 

Senator Feinstein. Well, it is pretty accurate, and I gave you the 
pages, so your staff can check it out. 

Attorney General Gonzales. Thank you. 

I don’t know that I testified that I didn’t know the reasons when 
I made the decision. I recall knowing reasons as to five, but I don’t 
recall remembering the reasons as to two. 

Senator Feinstein. Okay. Let’s go on. If you could look at this — 
and I think this is one of the — this is a small thing, but apparently 
this three-page plan was distributed at that meeting. Do you recall 
seeing it? 

Attorney General Gonzales. Senator, I don’t recall the meeting, 
and I don’t recall seeing this document. But I have no reason to 
doubt that this was a document that — 

Senator Feinstein. Okay. Well, let me give you one point of — 
and this is a just a minor point of irritation. Senator calls. The Re- 
publican Senators get calls. For the Democratic Senators where 
U.S. Attorneys are being fired, the political lead gets the call, what- 
ever that is. I think, you know, it’s Senators that confirm. It’s Sen- 
ators that should have the knowledge, not necessarily the political 
lead. 

And if you would go to step 3 on page 2, it is entitled, “Prepare 
to withstand political upheaval.” And it goes on to say, “U.S. Attor- 
neys desiring to save their jobs likely will make efforts to preserve 
themselves in office.” 

And then, “This is what people should say.” 

On the question of who decided, the talking point is, “The admin- 
istration made the determination to seek the resignations, not any 
specific person at the White House or the Department of Justice.” 
And to this time, we do not know who actually selected the people 
to be put on the list. I would like to know who selected the individ- 
uals that were on that list. 

Attorney General Gonzales. Senator — 

Senator Feinstein. Somebody had to. A human being had to. 
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Attorney General Gonzales. Senator, I’m not going to charac- 
terize Mr. Sampson’s testimony, but let me tell you what I under- 
stood and what I expected, was that Mr. Sampson would speak 
with the senior leadership in the Department, people that knew 
about the performance of United States Attorneys, and he would 
come to me with a recommendation, a consensus recommendation, 
including his views. 

That is what I understood. That’s what I understood was coming 
to me, because Mr. Sampson — 

Senator Feinstein. Well, Mr. Sampson testified he didn’t. He 
was just the aggregator. 

Attorney General Gonzales. No, and I’m not saying that — that 
is — if that’s what he testified, I’m sure that’s his perception of his 
role. What I’m testifying today is what I viewed Mr. Sampson’s role 
was, was to get information but to present to me a recommendation 
that also included his own, and the reason that was important — 
not as important as others, like the Deputy Attorney General, but 
Mr. Sampson had been involved in Presidential personnel, in filling 
senior leadership positions at the Department of Justice, the top 
legal positions at other agencies. And so he had experience in mak- 
ing personnel decisions. 

Senator Feinstein. All right. I want to ask other questions. But 
perhaps you can understand that this has become a serious matter, 
and seven out of the eight were involved in public corruption pros- 
ecutions, and yet nobody knows who selected them for this unusual 
thing to this very moment. 

Now, I would like to go on with something else. From documents 
and interviews, we know the following. The White House was in- 
volved in the removal of Bud Cummins. Karl Rove called you and 
asked about three districts: Milwaukee, Philadelphia, and Albu- 
querque. 

Attorney General Gonzales. Senator, I don’t recall whether he 
called or whether it was a visit. It may have been a call. 

Senator Feinstein. Omay. You got a call from the President 
about New Mexico in the fall of 2006. 

Attorney General Gonzales. Senator, I think that was a con- 
versation. I don’t think it was a phone calls. 

Senator Feinstein. Conversation, thank you. And Harriet Miers 
discussed whether to remove Debra Yang from Los Angeles. Now, 
she resigned, so she was not part of this. 

But given all these inquiries that we know about, how could you 
say just 3 weeks ago that the White House did not play a role in 
adding or taking off names? 

Attorney General Gonzales. Well, Senator, the fact that there 
may have been a conversation with the President indicating a con- 
cern about election fraud and a particular issue, in my mind I 
never would have equated that with the process, this review proc- 
ess that was ongoing with respect to — that Mr. Sampson was co- 
ordinating. 

Senator Feinstein. Okay. Now let’s continue this. This is why 
this is so strange. When Mr. McNulty came and briefed us in the 
Judiciary Room on the second floor, he mentioned the reasons were 
performance. And then we began to ask to see the EARS reports 
that Senator Kennedy referred to this morning, and I believe we 
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have all taken a look at them, and we see stellar professional per- 
formance reports. We pick up USA Today, and we see a ranking 
that they did, placed seven of them in the top ten U.S. Attorneys 
in the United States. And I have a very hard time with your telling 
me to this day you don’t know who suggested that each of these 
seven people on that December 7th list, nobody knows how they got 
there. 

Attorney General Gonzales. Well, Senator, first of all, I don’t 
know — the USA ranking, I don’t know where that comes from and 
what it’s based on. But, Senator, you, the Committee, I’m assum- 
ing, I’m presuming, has interviewed the people involved in this 
process and can ask that question. I would like to know. I would 
like to ask that question. But out of respect for this investigation, 
I have not done so. The only thing that I can do today is to give 
you the information that I know, the truth as I recall it, and that 
is what I am trying to do here today, is to tell you that I received 
the recommendation — what I presumed was that — most impor- 
tantly, what I cared about is did this reflect the recommendation 
of the Deputy Attorney General. That would be the most important 
thing. 

Senator Feinstein. But if I were you, I would want to know who 
selected this individual and what was their thinking. Why did they 
put that individual on this list? Everybody knew from the plan that 
it was going to be heavy going, that there were going to be prob- 
lems. It would just seem to me that you would want to know these 
things. 

Attorney General Gonzales. Senator, no question that — 

Senator Feinstein. Now, when you talk about sort of an amor- 
phous senior leadership, people think of gray-haired, very wise men 
making these decisions. In fact, they are very young and sometimes 
very ideological people. 

Attorney General Gonzales. Senator, what — 

Senator Feinstein. And wouldn’t you want to know who is mak- 
ing the decision? Because when Mike Battle testified to the staff 
of what the response was when he called these U.S. Attorneys, it 
was a shock out of the blue. It was a shot to the gut. They had 
thought they did very well. They had not been told there were 
problems. And they were called and they were told, “You must 
leave.” 

Attorney General Gonzales. Senator, I’ve already testified that, 
clearly, as I look back on it now, the process would have been much 
more rigorous, and there would have been some discussion face to 
face with either myself or the Deputy Attorney General. 

You mentioned something that reminds me that the discussion 
back and forth between you — involving you and Senator Schumer 
about Carol Lam. I want to make sure that I am clear about this. 
That is, I believe based on my review of the documents that Ms. 
Lam, knew that there were concerns or certainly there was an in- 
terest in her performance with respect to immigration prosecutions. 
I don’t know whether or not Ms. Lam knew that the Department 
of Justice had those specific concerns or that if things didn’t change 
that she might lose her job. I wanted to make sure that you under- 
stand that. 
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Senator Feinstein. I understand this, but let me tell you, we all 
get concerns all the time. But if I were employed by Justice, I 
would be curious as to what my bosses think, not the flack that I 
may or may not be getting from other places, because the flack, to 
some extent, comes with the territory. 

Attorney General Gonzales. Senator, I expected that my con- 
cerns about her immigration prosecution numbers and her gun 
prosecution numbers would be communicated to Ms. Lam. That is 
what I understood. 

Senator Feinstein. But 2 months before she was fired, in a letter 
to me, Will Moschella said everything was fine with her immigra- 
tion numbers. 

Attorney General Gonzales. Senator, I believe — 

Senator Feinstein. She has told us she was never contacted by 
the Department about immigration. 

Attorney General Gonzales. Senator, I — 

Senator Feinstein. My time is up. 

Attorney General Gonzales. Thank you. 

Chairman Leahy. Did you want to respond to that question? 

Attorney General Gonzales. That’s fine, sir. 

Chairman Leahy. I would certainly allow you to if you want to. 

Attorney General Gonzales. Thank you, sir. 

Chairman Leahy. Senator Hatch. 

Senator Hatch. Well, thank you, Mr. Chairman. I think we all 
will agree, I think you have agreed, that this was poorly handled. 

Attorney General Gonzales. Yes. 

Senator Hatch. Contrast that with the years of service you have 
given, not only at the White House but at the Justice Department, 
and all of the really good things that you have been able to do. I 
mean, how many times do you have to be flagellated over that? Let 
me give you another illustration. 

With regard to public prosecutions, do the named U.S. Attorneys 
always try those cases? 

Attorney General Gonzales. No, sir. 

Senator Hatch. Very seldom. 

Attorney General Gonzales. In fact, in most cases they are tried 
by the career professionals, experienced — 

Senator Hatch. Professional staff, right? 

Attorney General Gonzales. That is correct, sir. 

Senator Hatch. They are tried by professional staff. So if a U.S. 
Attorney leaves, that case continues on, right? 

Attorney General Gonzales. The institution is built to withstand 
change in the leadership positions. That’s the way it should be. It’s 
always — 

Senator Hatch. So am I right, if the U.S. Attorney leaves, that 
case continues and it is well handled? 

Attorney General Gonzales. That is true. 

Senator Hatch. And that is without interference by the Depart- 
ment of Justice. Is that correct? 

Attorney General Gonzales. We have every expectation that the 
case will continue and move forward. 

Senator Hatch. And there is no indication — well, let me say this 
as well. I think it is important to say this, that U.S. Attorneys 
serve, as everybody here has admitted, at the pleasure of the Presi- 
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dent. They don’t serve at the pleasure of the U.S. Senate. They are 
confirmed by us, but they serve at the pleasure of the Senate. And 
you serve at the pleasure of the President, too. 

Attorney General Gonzales. Yes, sir. 

Senator Hatch. But you are confirmed by us. We have a role, 
but that is not — but our role is not that they serve at our pleasure. 
As I have said, I believe there are two legitimate issues in the U.S. 
Attorney controversy. First, were any of them removed for an im- 
proper reason? Second, did any administration officials knowingly 
mislead or lie to Congress or the public? 

After 3 months of hearings, all kinds of interviews, and thou- 
sands upon thousands of pages of documents, the evidence shows 
that the answer to both of those questions is a resounding no. 

Now, continuing past the point of answering those questions, it 
appears motivated more by partisan profit-taking than proper over- 
sight. And because some have not been able to — they have not been 
able to prove either improper interference with an ongoing case or 
investigation or a knowing misleading of the Congress about how 
these U.S. Attorneys were removed, some now want to shift gears 
and ask why some of the U.S. Attorneys were not removed, as you 
saw this morning. Well, crossing this line is wrong and calls into 
question not decisions made about a few U.S. Attorneys in the past, 
but decisions made by many U.S. Attorneys in the present and fu- 
ture. 

Now, as you said in your statement, you have recently met with 
U.S. Attorneys all over the country, about 70 of them, if I recall 
correctly. 

Attorney General Gonzales. Over 70, yes, sir. 

Senator Hatch. Over 70. How would this type of an approach 
impact them, you know, why they are not removed and their deci- 
sions, their cases, their work, to go down this road and raise sus- 
picion, innuendo, and doubt about their service? That bothers me 
just a wee bit, too. 

Attorney General Gonzales. Senator, the perception is some- 
thing that I am very, very concerned about and something that I’m 
committed to try to address. 

Senator Hatch. Well, in your op-ed column published last Sun- 
day in the Washington Post and in your written statement today, 
you describe how you have asked the Office of Professional Respon- 
sibility separately to investigate this U.S. Attorney controversy. 
Now, many Americans might not be familiar with the Office of Pro- 
fessional Responsibility, OPR, in the Justice Department. If you 
would, please describe that office in general, and then focus on 
what you have asked the office to investigate and what you believe 
its work will contribute regarding this controversy. 

Attorney General Gonzales. Senator, it is an office headed by a 
career professional. The role of the office is to ensure that the De- 
partment of Justice lawyers meet their professional obligations as 
lawyers, have met their ethical obligations in providing legal advice 
as lawyers. And that is the role of the office. 

I thought it was important because of allegations of wrongdoing 
by lawyers at the Department for the Office of Professional Respon- 
sibility to look into this matter, because I wanted to reassure — 

Senator Hatch. That is no small request, right? 
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Attorney General Gonzales. Well, Senator, I think it’s a serious 
issue when you’re asking the Office of Professional Responsibility 
to look at the conduct of a lawyer. 

Senator Hatch. Once you ask them to do that, it is in their 
hands, not yours, right? 

Attorney General Gonzales. It is certainly within their hands, 
and let me just add that I have recused myself — in order to avoid 
appearances of impropriety, I’ve recused myself from oversight of 
that investigation or the investigation of the Office of Inspector 
General in relation to this matter. 

Senator Hatch. Well, I think we can all agree this was poorly 
handled. 

Attorney General Gonzales. Yes, sir. 

Senator Hatch. But you delegated this authority to others to 
handle who you had faith in, and trust. Is that a fair comment? 

Attorney General Gonzales. Yes, sir. 

Senator Hatch. But you have taken responsibility for — 

Attorney General Gonzales. I accept full responsibility for this, 
Senator. I’m head of the Department. I made the decision to dele- 
gate this process. I assumed the process would be better, and it 
wasn’t, and I accept responsibility for this. 

At the end of the day, I know that I did not do anything im- 
proper, and based on what I know and have seen, I don’t think 
anyone made any recommendations to me based on improper mo- 
tives. 

Senator Hatch. That is one reason why this morning I brought 
out how many — more than 100,000 people you supervise. You are 
constantly at Cabinet meetings or other meetings at the White 
House. Why, you are even called up here on a regular basis, al- 
though it has been infrequent, but nevertheless you have to go not 
just to the Senate, but the House. You have constant phone calls 
from us up here that you answer. 

Attorney General Gonzales. Senator, there are a lot of respon- 
sibilities as Attorney General, but my job is also to be responsible 
for what happens at the Department, and I accept responsibility for 
what happened. 

Senator Hatch. My point is that you are accepting responsibility, 
but you have a lot of other responsibilities that you have been car- 
rying out effectively and well — 

Attorney General Gonzales. I believe so. 

Senator Hatch. — that I think cannot just be tossed aside like 
you are not doing the job down there, which is kind of the implica- 
tion that comes out of this every once in a while. Let’s all admit 
this was poorly handled. It could have been better handled. If you 
had more hands-on on this, maybe we would not be in this position 
today. On the other hand, with 100,000-plus employees, it is easy 
to see why something sometimes slips by, and this one certainly 
did. 

If there was any evidence that you were interfering with an on- 
going investigation or case or that you knowingly misled this Con- 
gress, that is another matter. But there is not, and I just want to 
point that out and say, you know, you have taken a lot of lumps 
here, but you have also handled yourself well, too, and I just want- 
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ed to make sure that there is a little more even-handedness about 
this. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

Let me make sure I fully understand one of your answers. Were 
you suggesting that OPR, the Office of Professional Responsibility, 
operates outside political interference? Was that what you were 
saying? 

Attorney General Gonzales. Senator, their job is to provide an 
evaluation about the professional performance of the attorneys 
within the Department of Justice. 

Chairman Leahy. Are they ever subjected to political — have you 
ever been aware of them being subjected to political influence? 

Attorney General Gonzales. Senator, I’m not sure I can answer 
that. I think as a general matter, I’m not aware of that. I’m not 
sure I understand what you mean by “political influence.” 

Chairman Leahy. Well, I am thinking about the times that OPR 
was asked to look into the question of warrantless wiretapping by 
NSA, something that eventually turned out that they should not 
have done, and they were told and given a political order, “Look 
no further.” 

Attorney General Gonzales. Senator, I don’t know if I would 
characterize the political — I recommended that the Office of Profes- 
sional Responsibility — I recommended to the President that the Of- 
fice of Professional Responsibility be read into the program so they 
could conduct an evaluation of the performance of lawyers within 
the Department of Justice. And the decision was made by the 
President that that would not be the right thing to do, and that’s 
what happened in that particular case. 

Chairman Leahy. So I just did not want to leave the impression 
that they operate unfettered by political influence, in that case a 
very, very serious matter involving this Nation, involving our laws, 
involving the FISA Court, they were interfered with. 

Senator Cardin. 

Attorney General Gonzales. Senator, could I just make one com- 
ment? 

Chairman Leahy. Sure. Of course. 

Attorney General Gonzales. I think it is important for the 
American people to understand that the Office of Inspector General 
has been read into the program, and they are certainly looking into 
the role of the FBI in connection with this program. 

Senator Cardin. Thank you. 

Mr. Attorney General, I want to make sure the record is clear 
about your knowledge of what Monica Goodling might be able to 
contribute, her input or what she knows on the process with the 
dismissal of the U.S. Attorneys. I just want to give you that oppor- 
tunity to make sure our record is complete about your knowledge 
in that regard. 

Attorney General Gonzales. Senator, I am not sure I have any- 
thing to add about Ms. Goodling’s role. I don’t have any specific 
recollection about what else she might have done. 

Certainly after the fact, after the decision, I’m aware that she 
was involved with respect to preparation of testimony and things 
of that nature. But in connection of her involvement in the role of 
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this — well, let me just say this: There is within the documents, as 
I recall seeing them after the fact, obviously she’s involved in com- 
municating with the White House with respect to certain individ- 
uals, and she is involved in other kinds of communications. I don’t 
want to minimize her role, but she would not be one of the persons 
I was relying primarily on with respect to a recommendation to me 
about this decision. 

I relied primarily, what — I would be relying primarily on the rec- 
ommendation of the Deputy Attorney General, who every one of 
these U.S. Attorneys reported to, and it was a former colleague. I 
would be interested in — it was my understanding, it was really my 
hope that Mr. Sampson would consult also with the Acting Asso- 
ciate Attorney General, also a sitting United States Attorney. 

Senator Cardin. I just want to make sure I got Monica Goodling, 
your recollection of whether there was anything more that should 
be in the record from your testimony in regards to her? 

Attorney General Gonzales. Sir, I don’t have any independent 
knowledge beyond what’s reflected in the documents. 

Senator Cardin. I want to go to the issue of voter intimidation, 
voter fraud. In a couple of the districts voter fraud was an issue 
involved in the dismissal of the U.S. Attorneys. It has come up sev- 
eral times. You and I have talked about voter intimidation. I just 
tell you in my State of Maryland, in one precinct in Prince George’s 
County, Maryland, there are more eligible voters who came out to 
vote and did not vote because the lines were so long that they just 
did not have the time to wait a couple hours to vote, than all the 
people in Maryland who may have cast a vote who were not eligible 
to vote. I mention that because there seems to be growing activities 
of voter intimidation to try and affect minority voters around the 
country. We saw that in half a dozen states by specific examples 
in the last election. 

You have indicated that the lack of energy on voter fraud was 
involved in evaluation of a couple U.S. Attorneys. I did not see any 
evaluations at all about U.S. Attorneys being aggressive in dealing 
with voter intimidation. I am just wondering where the priority of 
the office will be. 

Attorney General Gonzales. Senator, I think you’ve raised a 
very, very good point. First of all, with respect to voter fraud gen- 
erally, as someone who grew up in a poor neighborhood, the one 
day we were equal to everyone else was on election day, and so I 
really appreciate how important the right to vote is. Voter fraud to 
me means you’re stealing somebody’s vote, and so I take this very, 
very seriously. 

Having said that, in enforcing or prosecuting voter fraud we need 
to be careful that we don’t discourage people or intimidate people 
from participating on election day, and I think it’s important to 
send a strong signal that if you’re going to do an investigation, be 
sensitive to the fact that you don’t want to create, have a chilling 
effect, or create some kind of cloud and discourage people from par- 
ticipating. So that to me is very, very important. 

We have guidance about that, doing those kind of investigations 
near an election because it’s important to enforce the law, it’s im- 
portant to pursue voter fraud, but let’s be sensitive about the effect 
it has on particularly minority participation. 
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Senator Cardin. I agree with that. I just hope that you will take 
a look at the Obama bill that we have pending before this Com- 
mittee. 

All of the information I have seen, I agree with you on voter 
fraud. Voter fraud should be prosecuted. If someone tries to vote 
who should not be voting, absolutely they should be prosecuted. 
But the amount of voter fraud, from what has been seen in those 
areas where those studies have been done, is minuscule compared 
to those who are eligible to vote that have been, one reason or an- 
other, unable to cast their vote. There has been an increasing 
amount of activity, whether it be voting machines that do not work 
in minority areas, as happened in Maryland, or whether it is lit- 
erature that is handed out that is blatantly wrong, intimidating 
voters that they may be arrested if they try to vote in minority 
communities, or giving the wrong election day or giving wrong in- 
formation about political endorsements that are racially motivated. 
That, to me, has a very serious effect on minority participation in 
voting, and needs to be a priority. 

I am somewhat concerned that as you are looking at the aggres- 
siveness of the U.S. Attorney’s Office to carry out a policy on mak- 
ing sure that everyone’s vote is properly counted, that we have bal- 
ance here in making sure that we give the Attorney General the 
tools that you need to counter voter intimidation, and that we work 
together to really make sure that every vote can count in this coun- 
try, and we have not reached that yet, so we need to have that bal- 
ance. 

Senator Cardin. Senator, you and I have spoken about this. I be- 
lieve that you met with the head of the Civil Rights Division. This 
is something that’s important to me personally, and so it’s some- 
thing I would be anxious to work with you about. I think there 
needs to be a balance. 

Thank you. Mr. Chairman, I yield back the balance of my time. 

Chairman Leahy. Thank you. We told the Attorney General be- 
fore Senator Cardin asked questions we were going to take a 10- 
minute break, and that is my mistake that we did not. We will 
stand in recess for 10 minutes. 

[Recess 4:06 p.m. to 4:20 p.m.] 

Chairman Leahy. I would note that we have a statement from 
Senator Biden for the record, which I will put in the record. 

Senator Whitehouse has asked for a question. I think Senator 
Schumer may have something further. Unless Senator Specter has 
something further — I will not. The Attorney General has had a 
long day here, and I would hope that we will soon wrap this up. 
I mention this also for the press and others so they will know 
where we are. And I have discussed it already with the Attorney 
General. 

Senator Whitehouse. 

Senator Whitehouse. Thank you, Mr. Chairman. Mr. Chairman, 
with your permission may I give two documents to the witness? 

Chairman Leahy. Yes, and we will not start the clock until he 
has had a chance to see them. 

Senator Whitehouse. Great. Thank you. We will circulate them 
to anybody who is here. 


VerDate Nov 24 2008 14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00092 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMOFtC 



87 


Back to structure again, Attorney General Gonzales, I assume 
that we can agree with the proposition that in the enforcement of 
the laws, the Department of Justice should be independent. 

Attorney General Gonzales. Yes, sir. 

Senator Whitehouse. Can we also agree that one of the institu- 
tions of Government that the Department of Justice needs to be 
independent from in the enforcement of the laws is the White 
House? 

Attorney General Gonzales. No question about it, Senator. If 
you are talking about prosecuting someone in the White House, 
yes, we should be independent from them when making those kind 
of decisions. 

Senator Whitehouse. And indeed, over a long history, there 
have been concerns about influence from the White House to the 
Department of Justice and people, indeed, members of this Com- 
mittee, have expressed concern about the White House-Justice con- 
nection over many years. Is that not also correct? 

Attorney General Gonzales. I think that is a legitimate concern. 
I think that is very important. I think it’s one of the reasons, for 
example, that Attorney General Ashcroft recused himself in connec- 
tion with the Plame investigation. 

Senator Whitehouse. The documents that I have given you are 
two letters. One is from Attorney General Reno to Lloyd Cutler, the 
Special Counsel to the President, dated September 29, 1994. It lays 
out the policy for contacts between the White House and the De- 
partment of Justice in the Clinton administration. And to give 
credit where credit is due, it is my understanding that the distin- 
guished Senator Hatch, who was then the Chairman of this Com- 
mittee, had substantial interest in this and viewed it as a signifi- 
cant area of oversight, and I want to commend him for that. 

What it does — the language is behind me — it says that with re- 
gard to initial contacts involving criminal or civil matters, they 
should only involve the White House Counsel or Deputy Counsel or 
the President or Vice President and the Attorney General or Dep- 
uty or Associate Attorney General, period. 

The more recent memorandum, the other document that you 
have in front of you, is from April 15, 2002. It represents the policy 
of the Bush administration regarding White House-Department of 
Justice contacts, and there in the highlighted part on the front, it 
says that these contacts regarding pending criminal investigations 
and criminal cases should take place only between the Office of the 
Deputy Attorney General and the Office of the Counsel to the 
President. 

And then if you flip back to the very last page, there is sort of 
an exemption paragraph that exempts further the President, the 
Vice President, the Counsel to the President, national security and 
homeland security officials, staff members of the Office of the At- 
torney General if so designated, and staff of the Office of the Presi- 
dent, the Office of the Vice President, the Office of the Counsel to 
the President, the National Security Council, and the Office of 
Homeland Security. 

So I asked my staff to take a look at what the difference was be- 
tween those two, in effect, and if you could, this is, in effect, during 
the previous administration. This was the Clinton protocol, and 
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there were four people — the President, the Vice President, the Dep- 
uty White House Counsel, and the White House Counsel — who 
could participate in these kind of discussions about cases and mat- 
ters and initiate them with the Department of Justice. And on the 
Department of Justice side, the only people who were qualified to 
engage in those discussions were the Attorney General, the Deputy 
Attorney General, and Associate Attorney General. So they had 
narrowed very carefully the field of people who could have these 
discussions, which I think is a very important safeguard, to narrow 
that portal, to police it. It is almost like there is an airlock there 
for those communications. 

Now, here is the result that I asked my staff to put together if 
you count all the people who are eligible under the new program. 
That to me — your staff can check on exactly how accurately we 
have done it, but there are, I want to say — what were the num- 
bers? It is 417 folks in the White House who were eligible to have 
these contacts and about 30-some in the Department of Justice. 

Again, from a structural point of view, my question to you is: 
When over years this issue of White House to Department of Jus- 
tice contacts has become so significant, when, you know, even on 
the Republican side of the Judiciary Committee there is intense 
concern about this over the years, and it has been narrowed down 
to a fine portal like this — you were the White House Counsel at the 
time — what possible interest in the administration of justice is 
there to kick the portal so wide open that this many people now 
can engage directly about criminal cases and matters as compared 
to before? 

Attorney General Gonzales. Senator, I think you have raised a 
good point here, one that I was concerned about at the Counsel’s 
Office, and I remain concerned as Attorney General, in terms of 
making sure that communications between the White House and 
the Department of Justice remain in the appropriate channels. I do 
recall being concerned about that as White House Counsel. 

Senator Whitehouse. Quite a pronounced change, isn’t it? 

Attorney General Gonzales. Well, it is a pronounced change. 
However, it is my understanding of the policy — and, again, this is 
DOJ policy that occurred April 15, 2002 — was that communications 
with respect to individuals at the National Security Council would 
not be with respect to particular cases, but with respect — 

Senator Whitehouse. This is national security aside. This is not 
national security. This is criminal cases and civil cases, initial con- 
tacts between the White House and the Department of Justice. 

Attorney General Gonzales. Senator, let me say this: I’m not 
aware that there are initial contacts between the White House and 
the Department of Justice as an initial matter with respect to spe- 
cific criminal cases, or if there are — let me put it this way. I don’t 
think there should be. I think it is very, very important — I agree 
with you. It is important to try to limit the communications about 
specific criminal cases between the Counsel’s Office and the De- 
partment of Justice. 

Senator Whitehouse. But when I see the rules opened this 
much, it makes me wonder to what extent this safeguard is consid- 
ered significant in this administration. And then we hear stories 
like we have heard of United States Attorney McKay reporting that 
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when he went to the White House to be interviewed, he was told 
by White House Counsel Harriet Miers that he had — and this is 
the word he used, in quotes — “mishandled” the voter fraud inves- 
tigation in the recent election. 

Now, I have met Harriet Miers. She strikes me as a very careful, 
intelligent, thoughtful lawyer. She would not throw around a word 
like “mishandled,” I don’t think, which implies a very significant 
degree of evaluation. And it seems to me that one of two things is 
true about that conversation. Either she had no idea what she was 
talking about and she misused that term, or she had some idea of 
what the evidence was in the voter fraud case in McKay’s district 
that did not go forward. And what I would like to know is: Do you 
know which one it was? And if it was the latter, how on Earth did 
she get evidence regarding a Department of Justice case sufficient 
to form the professional opinion that the United States Attorney 
had mishandled that case? 

Attorney General Gonzales. Senator, I am not familiar with the 
conversation that occurred between Mr. McKay and Ms. Miers. 
Like you, I am — 

Senator Whitehouse. Did you see the story on it, though? 

Attorney General Gonzales. I’m aware of the reports, but some- 
times — 

Senator Whitehouse. Didn’t that send up a big red flag? 

Attorney General Gonzales. Sometimes stories are wrong, and 
the fact that she also may have been aware of the reports, knowing 
that this was an issue in this district, that she may have inquired 
about, well, what happened here, is there something to worry 
about, without having any specific knowledge about the underlying 
facts of the case. But I don’t know. I am just — 

Senator Whitehouse. Has there been any effort to run down 
what happened that caused a White House Counsel to reach an 
evaluative opinion about an ongoing prosecution, or even in a 
closed prosecution, I gather, just by way of safeguarding how infor- 
mation is traveling back and forth across this now wide open 
screen? 

Attorney General Gonzales. Well, I think the safeguards you are 
referring to I think are very, very important. I’m not sure that 
there would have been a prosecution relating to — the absence of a 
prosecution — well, to answer your question, I’m not aware of any 
going back and looking at what happened here. Again, I don’t know 
if what the reports are even stating are even accurate. But I, like 
you, am concerned about the level of contacts and ensuring that 
the communications between the White House and the Department 
of Justice occur at the appropriate — within the appropriate chan- 
nels. 

Senator Whitehouse. Mr. Chairman, I know I am over my time, 
but if I could ask a couple quick questions about OPR and — 

Chairman Leahy. I think this is significant, and I am going to 
not take the other questions I was going to ask. I find the chart 
astounding. It goes beyond anything I have seen in 32 years here. 
Please go ahead and finish your questions. 

Senator Whitehouse. OPR and OIG are both investigating this 
matter. 

Attorney General Gonzales. Yes, sir. 
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Senator Whitehouse. OPR reports are ordinarily not public. OIG 
reports ordinarily are. Can we be assured that the result of the 
OPR/OIG investigation will, in fact, be made public? 

Attorney General Gonzales. Senator, I think, as I indicated in 
response to an earlier question, that I am recused from the over- 
sight of these two investigations, and so as a technical matter, I’m 
not sure that’s going to be a decision for me to make, quite frankly. 
And Mr. McNulty, the Deputy Attorney General, has likewise 
recused himself, and so Paul — 

Senator Whitehouse. So who do we talk to? 

Attorney General Gonzales. It is Paul Clement, the Solicitor 
General. 

Senator Whitehouse. All right. When you look at the record — 
you have asked us several times to look at the record of the De- 
partment, the record of public corruption prosecutions. Would you 
object to us asking the Office of Inspector General to look at the 
record of public corruption prosecutions and give us a confidential 
report, stripped of any sort of telltale information, so that we can 
actually test the proposition that you have invited us to look at? 

Attorney General Gonzales. Senator, I don’t know whether or 
not that is really — as a general matter as to whether or not law- 
yers have discharged their professional responsibilities, it is not a 
matter within the purview of the Office of Inspector General. But 
I believe it falls within the purview of the Office of Professional Re- 
sponsibility, and I would be happy to go back again — I am not even 
sure I’m recused from making that decision. But I understand your 
request, and we will see — 

Senator Whitehouse. I think it is actually properly OIG. And 
my last point is that it was originally your choice to refer this mat- 
ter to the Office of Professional Responsibility, correct? 

Attorney General Gonzales. Yes, sir. 

Senator Whitehouse. Now, a suspicious mind would say, well, 
wait a minute, OPR never makes a report, and more than that, 
OPR is limited to evaluating the conduct of attorneys within the 
Department of Justice when they are acting as attorneys. It does 
not evaluate their administrative actions. It does not evaluate 
whether they have subjected themselves to political influence. And 
my question to you is: Who in this entire process that led to the 
termination of the U.S. Attorneys was at any point in this acting 
as a lawyer and not administratively? 

Attorney General Gonzales. Well, you raise a good question, and 
I want to be careful about what I say here because my recollection 
may be a little fuzzy. But I believe that in talking with our Acting 
Chief of Staff, Chuck Rosenberg, I spoke with him about the possi- 
bility of doing some kind of joint investigation, and so I think the 
Office of Inspector General is going to be looking at many of the 
issues that you are concerned about. 

I am told that the Office of Inspector General had on their own 
decided that they were going to do an investigation, and, therefore, 
I really can’t claim and shouldn’t claim credit. 

Senator Whitehouse. A good thing. 

Attorney General Gonzales. Which is fine, but I guess the point 
I’m making is I believe that these issues in terms of jurisdiction 
and who is going to look at what has been resolved between those 
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two offices. And my understanding is they are going to pretty well 
cover the waterfront with respect to the decisions about these eight 
U.S. Attorneys, whether or not did anyone intentionally try to mis- 
lead Congress. And so I think these issues are being looked at by 
both these offices. 

Senator Whitehouse. And I guess my final question to you then 
is: In choosing OPR as the place that you wish to refer this inves- 
tigation, did you take into account that OPR does not ordinarily 
make their findings public and that they are ordinarily limited to 
the conduct of lawyers in their conduct as lawyers, the things that 
might subject them to bar disciplinary activity and there is really 
no relation between anybody’s conduct here that is being ques- 
tioned and their conduct as lawyers? Typical misconduct — this is 
your thing — Brady violations, Giglio violations, Federal Rule of 
Criminal Procedure 16 violations, improper conduct before a grand 
jury, improper coercion or intimidation of witnesses, improper use 
of peremptory strikes, improper questioning of witnesses, intro- 
ducing of evidence, misrepresentations to court, improper opening 
and closing arguments, failure to diligently represent the interests 
of the Government, failing to comply with court orders, scheduling 
orders, Hyde amendment fees violations. None of that has anything 
to do with what we are questioning today, why OPR? 

Attorney General Gonzales. Senator, I think that is a fair ques- 
tion, and I think that is the reason why I raised with our Acting 
Chief of Staff, is to have the Office of Inspector General also look 
at this. But, again, I can’t claim and won’t claim credit for asking 
OIG to look into this because my understanding is they were al- 
ready thinking about doing that or they were already beginning to 
look at it. 

I don’t recall in making the decision about OPR thinking about, 
well, this is going to be a private report to me, because, again, on 
March 8th, when I met with the Chairman and others, I volun- 
teered we would turn over documents voluntarily. I volunteered 
that we would make DOJ officials voluntarily. And so my actions 
have been consistent with the principle that we want to get to the 
truth here. That is very important to me. 

Senator Whitehouse. Well, I have long overextended my ques- 
tioning, and I appreciate very much the courtesy of the Chairman 
and the Ranking Member and the Senator from New York in allow- 
ing me to do so. 

Chairman Leahy. Thank you. 

I understand the Senator from New York needs a couple min- 
utes. 

Senator Schumer. That is all I need, yes. 

Chairman Leahy. Go ahead. 

Senator Schumer. Thank you, Mr. Chairman. 

Mr. Attorney General, at the beginning of the hearing, we laid 
out the burden of proof for you to meet, to answer questions di- 
rectly and fully, to show that you were truly in charge of the Jus- 
tice Department, and most of all, to convincingly explain who, 
when, and why the eight U.S. Attorneys were fired. You have an- 
swered “I don’t know” or “I can’t recall” to close to a hundred ques- 
tions. You are not familiar with much of the workings of your own 
Department. And we still don’t have convincing explanations of the 
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who, when, and why in regard to the firing of the majority of the 
eight U.S. Attorneys. 

Thus, you have not met any of these three tests. I don’t see any 
point in another round of questions. And I urge you to re-examine 
your performance and, for the good of the Department and the good 
of the country, step down. 

Mr. Chairman, I yield. I yield my time. 

Chairman Leahy. Thank you. 

Attorney General Gonzales. Mr. Chairman, may I respond? 

Chairman Leahy. Of course you may. 

Attorney General Gonzales. Respectfully, Senator Schumer, I 
think all Cabinet officials should ask themselves every day what is 
best for the Department that you lead, and it is something that I 
ask myself every day. I agree with you that I have the burden of 
proof of providing to you the reasons why I made my decision. 

But the burden of proof as to whether or not something improper 
happened here, respectfully, Senator, I think lies upon those mak- 
ing the allegations. And I have done everything I can to help you 
meet your burden of proof in terms of coming up here and testi- 
fying and making other DOJ officials available and providing docu- 
mentation. 

But I think in terms of whether or not something improper has 
happened here, respectfully, Senator, I think that burden lies upon 
you and others who are alleging that something improper hap- 
pened here. 

Senator Schumer. Mr. Chairman? That would be true if this 
were a criminal trial, sir. Our standard for Attorney General isn’t 
simply no criminal standard. It is a much higher standard than 
that. And when you answer so many questions “I don’t know,” “I 
can’t recall,” when major details of important issues are not at your 
fingertips or even in your knowledge, and most of all, no, sir, when 
you fire U.S. Attorneys, the burden is on you to give a full, com- 
plete, and convincing explanation as to why. And people on both 
sides of the aisle failed to get that. 

So, sir, in my view, no, no, no, when you fire people who have 
good evaluations, who have devoted themselves to this country, the 
burden of proof lays on the person who did the firing, who took re- 
sponsibility for the firing. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

Senator Specter. 

Senator Specter. Mr. Attorney General, we begin with the rec- 
ognition of the long, arduous route you have taken with great dif- 
ficulty and accomplishment, as I said at the start, Harvard Law 
and the State Supreme Court in Texas and White House Counsel 
and Attorney General of the United States. And I think you have 
been as forthcoming as you could be in your testimony today. But 
the issue of credibility, I think your credibility has been signifi- 
cantly impaired because of the panorama of responses you have 
made, where you denied being involved in “discussions,” and then 
your three key assistants contradicted you on that, where you then 
shifted to not having been involved in deliberations, and I went 
over with you the long list. You did touch the issues as to U.S. At- 
torney Lam in San Diego and what would happen to U.S. Attorney 
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Iglesias in New Mexico and what would happen to U.S. Attorney 
Cummins in Arkansas. And then your denial of knowing about 
memoranda, and you were at meetings where documents, memo- 
randa, were distributed. So I think inevitably there is a loss of 
credibility just necessarily. 

You and I talked informally during the luncheon break, and you 
elaborated upon one of your answers where you said that when you 
were questioning U.S. Attorney Lam’s record to stay, that it was 
different from what you had asked Chief of Staff Kyle — 

Attorney General Gonzales. Sampson. 

Senator Specter [continuing], Sampson to investigate. And in 
my view, there is absolutely no difference. Those are the same 
thing. And that when you looked at Ms. Lam’s performance, you 
were involved in the deliberation, the judgment as to what hap- 
pened to her. 

Now, that was difficult for me to understand how you could try 
to make that distinction, but I know you are doing that in good 
faith. But the net result is, I think, necessarily a loss of credibility, 
and I say that to you candidly and in a friendly way. 

When you come to the issue of the request of all these U.S. Attor- 
neys to resign, I agree with the conclusions that it doesn’t do any 
good to ask any more questions because I think we have gone 
about as far as we can go with multiple rounds of questions today. 
And you have been a forceful witness, and you have had a lot of 
staying power. But we haven’t gotten really answers, and I think 
it is going to take a detailed analysis. 

I urged you to put on the record the details as to all the U.S. 
Attorneys you asked to resign so that we could evaluate them, and 
you have not done that. You have not done that. And I still think 
it would be useful if you did that as to your personal views. 

But perhaps it will be the Inspector General or perhaps it will 
be the Office of Professional Responsibility, or maybe they are not 
the right ones to do it, where our investigation will go forward, and 
we have talked to a lot of people, questioned a lot of people under 
oath, and we will continue to do that to try to get the answer. 

When it comes to the question as to impact on the Department, 
Mr. Attorney General, it seems to me inevitable that there has 
been a morale problem which some of the questions have disclosed. 
There would be an implicit message, if not an explicit message, 
even an unintended message, that U.S. Attorneys ought to be on 
guard for their independence. I handled the prosecutor’s job and 
know the importance of not being concerned about any collateral 
influence beyond the law and the facts. And I think that has to 
have had an impact on the Department. 

For you to have said it is an “overblown personnel matter,” I 
think that cannot be erased, and the clouds over a lot of these pro- 
fessionals cannot be erased. And the worry by those who have not 
been subjected to those clouds cannot be erased. 

Now, I am not going to call for your resignation. I am not going 
to make a recommendation on that. I think there are two people 
that have to decide that question. You have to decide it in the first 
instance, and if you decided to stay on, then it is up to the Presi- 
dent to decide. He has the appointing power. And I have signified 
the concerns that I have and the impact that I think it has on the 
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Department. But I think it is beyond the purview of Senators — I 
mean, Senators can do whatever they like, and I am not ques- 
tioning anybody who wants to do it differently. But for myself, I 
want to leave it to you and the President. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

First off, I thank the Attorney General for being here. This has 
not been a day that I think he may have wanted. I also thank the 
Committee members, both Republicans and Democrats, who were 
here. I think most of the Senators took this very seriously and 
asked very serious questions. 

You know, I cannot help but think — years ago we talked about 
our backgrounds. When I was in law school at Georgetown, I was 
invited with a handful of young law students who were working 
here for the summer, here in Washington, to meet with the then- 
Attorney General. I thought it would be a courtesy call, in and out. 
The Attorney General spent well over an hour with us — actually, 
considerably longer than that. We talked about the Department of 
Justice and how important an arm it is of the Government and how 
it is truly the one really independent arm of the Government. It is 
the Attorney General of the United States, not the Attorney Gen- 
eral of the President, which is interesting, especially because of 
this particular Attorney General. He talked about the men and 
women who worked there, most of whom he had no idea what their 
political affiliations were; he just knew how professional they were. 

I remember saying afterward to my wife — and I have thought 
about it since — how great it would be to work there or to be a pros- 
ecutor. I was blessed with the opportunity to become one for 8 
years. 

But I thought both when I was a prosecutor — and I know Sen- 
ator Specter felt the same way — that the independence was the 
most important thing, and the independence of our Nation’s to Fed- 
eral prosecutors, it is no small matter. 

When you appeared here, Mr. Attorney General, in January 2005 
for your confirmation hearing, you said, “I feel a special obligation 
and an additional burden coming from the White House to reassure 
career people of the Department and to reassure the American peo- 
ple that I am not going to politicize the Department of Justice.” 

I am afraid that both from the testimony today and the evidence 
that we have uncovered during this investigation shows that poli- 
tics have entered the Department of Justice to an unprecedented 
extent, and if left unchecked, it would become just a political arm 
of the White House. That is something I would oppose, whether it 
is a Democratic or Republican administration. 

The Attorney General is not White House Counsel. Every Presi- 
dent is entitled to and should have a White House Counsel. But the 
Attorney General is the Attorney General of the United States. If 
you put partisan politics, you have many people who have been ap- 
pointed in a political fashion who I do not believe are confident. 
You have poor management. Then you add to such things as the 
widespread abuses of National Security Letters, and we know it 
goes even beyond what we have heard. You have the invasion of 
Americans’ privacy in an unprecedented fashion. Never in this 
country have we had such an invasion of Americans’ privacy. We 
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see the inaccuracies, gross inaccuracies, in the Department’s FISA 
applications, Foreign Intelligence Surveillance Act applications. 

So I say this saying we are going to have to continue and will 
continue. I must admit that this is a day that does not make me 
happy at all. I can think of very few things I have presided over 
or been a part of — and I have been in the majority and the minor- 
ity half a dozen times. I cannot think of any time that I have been 
more concerned — more concerned for the system of criminal justice 
in this country. 

So, with that, we stand adjourned. 

[Whereupon, at 4:50 p.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 



U.S. Department of Justice 

Office of Legislative Affairs 


Office of the Assistant Attorney General 


Washington, D.C. 20530 
May 16, 2007 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

This responds to a question you posed to the Attorney General during his recent 
appearance before the Committee on April 19, 2007. 

You asked how many days Mr. Mercer spends in Montana and pursues work as U.S. 
Attorney for the District of Montana. First, it is important to recognize that Mr. Mercer conducts 
his work as United States Attorney for the District of Montana both when he is in Montana and 
when he is outside the state. During his time as Acting Associate Attorney General, he has 
averaged four days a month in Montana, not including conferences or court appearances outside 
of Montana (e.g., he argued in a hearing in the Ninth Circuit Court of Appeals in Seattle in 
February in a Montana case). 

Of course, this average does not include the substantial amount of daily work performed 
by Mr. Mercer in his capacity as U.S. Attorney for the District of Montana by phone, e-mail, 
video conference, and other forms of communication. Mr. Mercer continues to conduct the 
management and administrative work required of U.S. Attorneys by, among other things, 
participating in regular management-team meetings; screening and interviewing prospective 
Assistant U.S. Attorney (AUSA) candidates and other candidates for significant positions in the 
District of Montana; serving as a rating and/or reviewing official in some personnel-evaluation 
matters and as the deciding official on other personnel matters; reviewing print media reports of 
cases and activities of significance to the U.S. Attorney’s Office (USAO); participating in an 
orientation session for newly-hired attorneys; reviewing all letters written by AUSAs declining to 
undertake prosecutions on matters referred by investigative agencies; reviewing tribal-liaison 
reports filed by Indian Country AUSAs; and updating and monitoring of the annual strategic plan 
goals for the USAO. 
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The Honorable Patrick J. Leahy 
Page Two 

Mr. Mercer continues to provide oversight of cases and matters by, among other things, 
reviewing Anti-Terrorism Advisory Council and Joint Terrorism Task Force activities; reviewing 
all indictments before they are presented to the grand jury; reviewing civil and criminal cases to 
ensure that he does not have any conflicts of interest with the cases and matters handled by 
personnel in the USAO; providing pre-approval of any settlement offer involving damages and/or 
fees in excess of $500,000; consulting with AUSAs on cases in the District of Montana; ensuring 
compliance with Department and USAO policies; conferring with the First Assistant U.S. 
Attorney and Appellate Coordinator on appellate matters; determining whether to seek 
authorization from the Solicitor General to appeal certain adverse district court judgments; 
reviewing and signing all certifications required by 18 U.S.C. § 5032; reviewing and signing all 
ex parte requests under 26 U.S.C. § 6103; and participating in file reviews of AUSAs in the 
District of Montana and/or reviewing mandatory case entries in the electronic case management 
system. 


We trust you will find this information responsive to your request. Please do not hesitate 
to contact this office if we may be of assistance with other matters concerning the Department. 

Sincerely, 

Richard A. Hertling 

Principal Deputy Assistant Attorney General 


cc: The Honorable Arlen Specter 

Ranking Minority Member 
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U.S. Department of Justice 

Office of Legislative Affairs 


Washington, D.C. 20530 


July 6, 2007 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Please find enclosed responses to questions for the record, which were posed to Attorney 
General Alberto Gonzales following his appearance before the Committee on April 19, 2007. 

The hearing concerned Department of Justice Oversight. The Department is working 
expeditiously to provide the remaining responses, and we will forward them to the Committee as 
soon as possible. 

The Office of Management and Budget has advised us that from the perspective of the 
Administration’s program, they have no objection to submission of this letter. 

We hope this information is helpful. Please do not hesitate to contact this office if we may 
be of further assistance with this, or any other matter. 

Sincerely, 

Richard A. Hertling 

Principal Deputy Assistant Attorney General 


Enclosures 

cc: The Honorable Arlen Specter 

Ranking Minority Member 
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Department of Justice Responses to 
Questions for the Record posed to 
Attorney General Alberto Gonzales 
Senate Judiciary Committee 
Oversight Hearing April 19, 2007 
(Part 1) 


Leahy 1 I am very concerned about the Department's lack of competence in 
issuing National Security Letters (“NSLs”) to obtain sensitive information about 
ordinary Americans. Recently, the Justice Department's Inspector General reported on 
a pattern of unacceptable abuses of NSLs by the FBI, where time and time again the 
FBI did not follow the law, or even its own rules, in obtaining sensitive personal 
information about thousands of ordinary Americans and others. According to the 
Inspector General's report, one in every’ five of the NSL files reviewed contained 
violations of the law, and more than half of the NSLs reviewed did not even meet the 
FBI's own standards. Please state when you first became aware of the widespread 
abuses of NSLs at the FBI. 

ANSWER: Prior to the public release of the Inspector General’s report on March 9, 2007, 
the Office of the Inspector General provided drafts of the report for classification and factual 
review. Upon learning of the findings contained in the draft report, the Attorney General was 
concerned, promptly ordered a detailed review of report’s findings and recommendations, 
and directed senior Department officials, including officials at the FBI, to address the 
shortcomings identified by the Inspector General’s report. 


Leahy 2 Please describe what, if any steps you undertook to address and stop 
these abuses. 

ANSWER: NSLs are, as the IG found, an “indispensable tool” in the Department of 
Justice’s counterterrorism efforts. They are, however, a tool that must be used responsibly 
and in a manner consistent with applicable laws, regulations, and policies. To ensure that 
this vital tool is used appropriately, the Attorney General has ordered broad and significant 
efforts within the Department of Justice, including the FBI, to fully address the issues raised 
by the Inspector General's report. 

First, the Attorney General has ordered the National Security Division (NSD) and the 
Department's Chief Privacy and Civil Liberties Officer to work closely with the FBI to take 
corrective actions, including implementing all of the recommendations made by the Inspector 
General, and to report directly to him on a regular basis and advise whether any additional 
actions need to be taken. The Attorney General has also asked the Inspector General to 
report back to him in July on the FBI's implementation of the recommendations made in the 
IG’s report. 
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Second, the FBI Director ordered a one-time review of ten percent of all national 
security cases in the 56 FBI field offices and headquarters. The FBI is currently reviewing 
and assessing information from this review and will brief Congress on its findings. At the 
Attorney General’s direction, the National Security Division has also begun conducting 
regular National Security Investigation reviews at FBI field offices, working in conjunction 
with the FBI. These regular reviews represent a substantial new level and type of oversight 
of national security investigations by career Justice Department lawyers with years of 
intelligence experience. This enhanced oversight capability will allow the NSD to more fully 
evaluate FBI national security investigations and help ensure their compliance with 
applicable legal requirements and guidelines. 

Third, with respect to the use of so-called “exigent letters,” the FBI has issued a 
Bureau-wide directive prohibiting the use of the type of letters described in the Inspector 
General's report. Following discussions between the Office of the Inspector General (OIG) 
and the FBI, the OIG and the FBI decided to conduct a joint investigation, led by the OIG, 
into the FBI’s use of exigent letters. The joint review will examine w'hether there has been 
any violation of criminal law, administrative misconduct, or improper performance of official 
duties with regard to the use of these exigent letters. In addition, the Attorney General has 
asked an Associate Deputy Attorney General and the Justice Department’s Office of 
Professional Responsibility to examine the role FBI attorneys played in the use of exigent 
letters. 


Fourth, the Attorney General has directed the National Security Division to begin 
reviewing all violations that the FBI refers to the Intelligence Oversight Board (IOB) in order 
to identify recurring problems and to assess the FBI’s response to such violations. This 
review will focus on whether the IOB referrals suggest that a change in policy, training, or 
oversight mechanisms is required. The Attorney General has instructed the NSD to report to 
him semiannually on such referrals and to inform the Department's Chief Privacy and Civil 
Liberties Officer of any referral that raises serious civil liberties or privacy issues. The 
Department of Justice also consulted and obtained input from the Privacy and Civil Liberties 
Oversight Board. 

Fifth, the FBI is already taking a number of steps to improve the accuracy of the 
reporting of NSL statistics to Congress. Last year, the FBI began developing a new NSL 
tracking database and plans to deploy the system to one field office for testing in July 2007. 
The system is expected to be deployed to all field offices by the end of CY 2007. FBI field 
offices are conducting hand counts of NSLs to compare against the information contained in 
the current database. The FBI has corrected deficiencies in its current database to reduce the 
potential for error, and is working to correct any known errors in the data. 

Sixth, the Attorney General has asked the NSD to consult with the FBI as it reviews 
and makes any necessary revisions to existing FBI guidance regarding NSLs. The FBI has 
issued comprehensive guidance throughout the Bureau concerning the proper use of NSLs. 
This comprehensive guidance was been briefed prior to being finalized both to the Congress 
and to privacy and civil liberties groups. A number of their suggestions were incorporated 
into the guidance. The Attorney General has also instructed the Department's Executive 
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Office for United States Attorneys to review its existing training materials and guidance 
regarding terrorism investigations and prosecutions in order to ensure that NSLs are properly 
described in such materials. In addition, the FBI has initiated the development of a new 
training course on the use of NSLs. Once this course has been fully developed, the FBI will 
issue a directive mandating training for all Special Agents-in-Charge, Assistant Special 
Agents-in-Charge, Chief Division Counsel, and all appropriate FBI agents and analysts. 
While this course is being developed, the FBI's Office of General Counsel has instructed its 
National Security Law Branch attorneys that any time they are in a field office, no matter the 
reason for their visit, they must schedule mandatory NSL training. 

Finally, the Attorney General and the Director of National Intelligence (DNI) jointly 
directed the Department of Justice's Privacy and Civil Liberties Office and the Office of the 
DNI to convene a working group to examine how NSL-derived information is used and 
retained by the FBI, and that working group has been convened and has begun its 
examination. 

These steps, along with others that the Department of Justice is taking, demonstrate 
the Attorney General’s commitment to ensure that National Security Letters are used 
responsibly as the Department, including the Bureau, continues its efforts to protect the 
Nation during the War on Terror. 


Leahy 3 One of the most disturbing findings in the Inspector General's Report 
was that the FBI improperly issued more than 700 so-called "exigent letters," seeking 
telephone and financial records on an emergency basis, which contained blatant factual 
misrepresentations. Is the Department still using these “exigent letters” in any form, 
and if so, what is the legal authority' that the Department is relying upon to do so? 

ANSWER: As noted in the response to Question 2, above, the FBI has issued a Bureau- 
wide directive prohibiting the use of the type of letters described in the Inspector General's 
report. 


Leahy 4 The Senate Judiciary Committee has received numerous letters and 
briefings from the Justice Department falsely assuring us that the Department was 
following all appropriate legal authorities governing the use of NSLs. For example, in a 
November 2005 letter to then-Chairman Specter, Assistant Attorney General William 
Moschella asserted emphatically and repeatedly that the FBI was not abusing the 
process for seeking NSLs. Please explain why the Department has repeatedly misled 
this Committee about its use of National Security Letters. 

ANSWER: The Department has always tried to provide this Committee with accurate 
information regarding the use of NSLs. As you know, the Department’s November 2005 
letter emphasized the oversight mechanisms in place with respect to the FBI’s use of NSLs, 
as well as the statutory, guideline, and policy restrictions on the FBI’s use of NSLs. The IG’s 
report found that these oversight mechanisms did not always work and the limitations in 
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place were not always followed. In addition, the IG’s report found that there were errors 
with the reporting of NSL statistics to Congress. When the Department, including the FBI, 
learned of these issues, we took immediate and substantive action to address the concerns 
raised by the report. We look forward to fully briefing Congress and this Committee on the 
implementation of these remedial measures. 


Leahy 5 When he testified before the Committee on March 21, 2007, Justice 
Department Inspector General Fine concluded that these NSL violations were 
"widespread" and a "serious misuse" of the FBI's authority under the PATRIOT Act. 
Mr. Fine also described the pattern of abuse with regards to NSLs as ""the product of 
mistakes, carelessness, confusion, sloppiness, lack of training, lack of adequate 
guidance, and lack of adequate oversight." Do you agree with Inspector the General's 
conclusions? 

ANSWER: We agree with the IG’s conclusion that the use of so-called exigent letters was 
improper, and that the FBI committed an unacceptable number of errors in the use of NSLs. 

While NSLs have enhanced America's ability to detect and avert terrorist attacks, the 
Inspector General’s report has identified problems concerning the use of NSLs that must be 
addressed. The Attorney General appreciates the Inspector General's important work 
identifying these shortcomings. Failure to properly use a critical authority such as NSLs can 
erode public support for vital antiterrorism measures. The Attorney General is dedicated to 
remedying these deficiencies and is committed to protecting Americans from terrorist attacks 
while protecting the liberties that define this nation. To this end, the Attorney General and 
the Director of the FBI have ordered that broad and significant corrective actions be taken to 
address the issues raised by the Inspector General's report. These corrective actions are 
detailed in response to Question 2, above. 


Leahy 6 The Inspector General’s report also contains several recommendations to 
address the widespread abuse of NSLs at the FBI. See A Review of the FBI’s Use of 
National Security Letters, March 2007, at pages 124-126. Do you agree with these 
recommendations and if so, will you direct the Director of the FBI to adopt and 
implement all of these recommendations? 

ANSWER: The Department of Justice agrees with the Inspector General’s 
recommendations. As noted above in the response to Question 2, the Attorney General has 
ordered the NSD and the Department's Chief Privacy and Civil Liberties Officer to work 
closely with the FBI to take corrective actions, including implementing all of the 
recommendations made by the Inspector General, and to report directly to him on a regular 
basis and advise whether any additional actions need to be taken. The Attorney General has 
also asked the Inspector General to report back to him in July on the FBI's implementation of 
the recommendations made in the IG’s report. 
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Leahy 7 In your written testimony, you stated that the Department is beginning a 
new effort to “closely examine the use of National Security Letters and other national 
security authorities by the Federal Bureau of Investigation (FBI)”. Please describe in 
detail the additional steps that you have taken to address the illegal and improper use of 
NSLs, so that these abuses do not occur again in the future. 

ANSWER: Please see the response to Question 2, above. 


Leahy 8 In the Patriot Act and its reautborization last year, the FBI was given 
independent authority to issue NSLs without any oversight by a court, or anyone 
outside the FBI. Basically, the FBI wanted us to trust them, and them alone, to follow 
the law and their own rules in issuing NSLs. Unfortunately, as the Inspector General 
report makes clear, the FBI has breached that trust. What are your views about 
whether there should be an independent review of the FBI’s authority to issue NSLs? 

ANSWER: At the outset, we note that National Security Letter authorities existed prior to 
the enactment of the USA PATRIOT Act and have never required court approval. There is a 
good reason for this, and for the change in the USA PATRIOT Act that enabled the FBI to 
issue National Security Letters upon a standard of relevance to certain authorized national 
security investigations; namely, that National Security Letters are vital building blocks 
during preliminary stages of national security investigations, and will not be as productive a 
tool if they cannot be used swiftly and effectively. We therefore urge the Congress not to 
take steps that would diminish the effectiveness of what the Inspector General described as 
an “indispensable tool” in our counterterrorism efforts, and instead to allow the corrective 
measures ordered by the Attorney General and the FBI Director be given a chance to work. 


Leahy 9 lam very concerned about the Department’s lack of competence in 
conducting terrorism investigations under the Foreign Intelligence Surveillance Act 
(“FISA”). The Washington Post reported recently that an internal review at the FBI 
revealed numerous errors and inaccurate information in secret applications for wiretap 
and other warrants before the Foreign Intelligence Surveillance Court (“FISC”). In 
fact, it appears that these problems began as early as 2005, when the Chief Judge of the 
FISA Court wrote to you complaining of inaccuracies in the FBI’s FISA applications, 
a) Given the concerns expressed by the Chief Judge of the FISC in 2005, why have you 
allowed this serious credibility problem with the Department’s FISA applications to 
fester for two years? 

ANSWER: We respectfully disagree with your statement that the issues raised by the 
Chief Judge of the FISC were not promptly addressed by the Justice Department. The 
inaccuracies the Chief Judge described were, in fact, brought to the FISC’s attention by the 
Department’s Office of Intelligence Policy and Review (OIPR) after OIPR attorneys and 
agents of the Federal Bureau of Investigation (FBI) discovered them. After receiving the 
Chief Judge’s letter, OIPR and the FBI moved swiftly to implement additional requirements 
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and procedures to ensure the accuracy of applications submitted to the FISC. Those 
requirements and procedures are described in the response to Question 10, below. 

It also bears noting that while we are concerned about any errors in FISA 
applications, the vast majority of the errors the Chief Judge described did not implicate facts 
material to the FISC’s determinations of probable cause. It also is important to note that 
even those few applications that contained errors that implicated facts material to the 
probable cause determination, upon being notified of the error, the FISC did not order the 
termination of any electronic surveillance or physical search authorities, find any declarant in 
a FISA application to be less than credible, or otherwise sanction the Government as a result 
of the inaccuracies described in the 2005 letter. 


Leahy 10 What, if any, steps have you take to correct the problem with inaccurate 
FISA applications? 

ANSWER: The Department has long-standing procedures and practices designed to 
ensure the accuracy of FISA applications. In April 2001 , the FBI adopted procedures for this 
purpose. In addition, for several years, OIPR and FBI attorneys have periodically traveled to 
FBI field offices and reviewed selected applications to ensure their accuracy. 

During an accuracy review, the FBI field agent assigned to a FISA application is required to 
produce documented support for each factual allegation contained in the application, 
excluding standard language used to describe foreign powers and techniques. If a material 
inaccuracy is discovered, or if the agent is unable to produce such support for an allegation 
during or after the review, OIPR notifies the FISC and the FBI. Of course, such notice is 
also given if OIPR or the FBI discovers such an inaccurate or unsupportable statement in a 
FISA application in any context other than an accuracy review. Additionally, reports of each 
trip are prepared by experienced OIPR attorneys and disseminated to the FBI. The relevant 
lessons then are passed on to OIPR and FBI personnel through training sessions, which are 
updated based on the results of the reviews. 

By early 2006, however, it became apparent that the procedures adopted in 2001 were 
not always being followed. The FBI undertook to develop and implement an in-house 
training program, to better specify exactly what was expected from all participants and to 
mandate the creation of sub-files containing the materials on which the agents rely to support 
the factual allegations in their FISA applications. This requirement helps field agents ensure 
that they have support for every factual allegation before an application is submitted to the 
FISC. We believe the efforts of OIPR and the FBI have resulted in a reduction of 
inaccuracies in FISA applications. OIPR and the FBI are committed to continuing these 
efforts and to submitting complete and accurate applications to tile FISC. 


Leahy 1 1 Do you believe that it is necessary to require federal agents to appear 
before the FISC and swear under oath regarding the accuracy of these applications to 
ensure that the Department is providing truthful and accurate information to the 
Foreign Intelligence Surveillance Court? 
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ANSWER: FISA requires an application to be “made by a Federal officer in writing upon 
oath or affirmation." 50U.S.C. §§ 1804, 1823. Accordingly, FBI Supervisory Special 
Agents (SSAs) assigned to Headquarters swear, under penalty of perjury, that the allegations 
set forth in FISA applications are true. In many instances, the FISC also requires personal 
appearances by OIPR attorneys and FBI SSAs. We do not believe that this system needs to 
be altered. 


Leahy 12 In January, the Department announced that the Bush Administration 
was terminating the Terrorist Surveillance Program (“TSP”) and that the surveillance 
activities under this program would now be subject to review by the Foreign 
Intelligence Surveillance Court (“FISC”). In response to requests from me and many 
other Senators to review the FISC’s order, the Department provided a copy of this 
classified order to the Senate Intelligence Committee. The Department allowed Senator 
Specter and me to review the order, but has not allowed other Judiciary Committee 
members to do so, and has not provided a copy of the order to the Committee. 

However, the FISA statute, 50 L'.S.C. § 1871(a)(4), requires that the Department also 
report to the Judiciary Committee on any "significant legal interpretations of [FISA]" 
before the Court or "presented in applications or pleadings filed with" the Court. The 
law further requires that the Department provide "copies of all decisions or opinions” 
of the Court that "included significant construction or interpretation of the provisions" 
in FISA. Given that the FISA applications and FISC order(s) at issue involve new legal 
interpretations of FISA, why has the Department refused to provide the Judiciary 
Committee copies of the orders? 

ANSWER: The provision you reference, 50 U.S.C. § 1871, requires the Department to 
report semiannually, in a manner consistent with national security, specified information 
concerning its FISA applications with respect to the preceding 6-month period. These 
reports are to include “a summary of significant legal interpretations of [FISA] involving 
matters before the Foreign Intelligence Surveillance Court or the Foreign Intelligence 
Surveillance Court of Review” and “copies of all decisions (not including orders) or 
opinions” of these courts. The Department will issue its next semiannual report at the end of 
June, and that report will be consistent with these requirements. 

We emphasize the extraordinary steps that the Department has taken to keep the 
Congress informed with respect to the January 10 Orders, which go beyond any reporting 
obligation in FISA. The Department has provided copies of these highly classified orders, 
the Government’s applications, and exhibits attached to the applications (including 
supporting memoranda of law) to both Intelligence Committees. Additionally, the 
Department has briefed members of the Intelligence Committees on the new orders, 
consistent with their oversight authority relating to intelligence matters and the National 
Security Act. We have also briefed you and the Ranking Member of this Committee on this 
matter, and have made exceptionally sensitive documents, including the orders, applications, 
and supporting memoranda of law, available to you. We would be pleased to brief you again 
on these matters if you so desire. 
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Leahy 13 I have been concerned for some time about the Department’s record on 
enforcing our Nation’s civil rights laws. Recently, the Citizens Commission on Civil 
Rights released a report entitled “The Erosion of Rights: Declining Civil Rights 
Enforcement Under the Bush Administration,” documenting how the Justice 
Department has mismanaged the Civil Rights Division by politicizing the hiring and 
firing of career level attorneys and making Section 5 Voting Rights Act case 
determinations on the basis of politics rather than law. As the Nation’s chief law 
enforcement officer, are you concerned that the public’s confidence in the Department 
of Justice to enforce our civil rights laws and to protect their civil liberties has been 
severely diminished? 

ANSWER: The Department’s record of accomplishments during this Administration 
demonstrates our strong commitment to civil rights enforcement. The report referenced in 
your question ignores the Civil Rights Division’s significant accomplishments over the past 
six years in numerous areas, such as prosecuting human trafficking offenders; convicting law 
enforcement officials for willful misconduct, such as excessive force; enforcing Section 203 
of the Voting Rights Act; helping more than 3 million Americans with disabilities through 
Project Civic Access; ensuring constitutional policing by law enforcement agencies; and 
protecting the religious liberties of all Americans. Indeed, recent years have seen the Civil 
Rights Division launch several initiatives to protect the civil rights of Americans. Our many 
accomplishments demonstrate that the Civil Rights Division is fully committed to combating 
discrimination consistent with the Federal laws passed by Congress. Our extraordinary 
record of success in the courts demonstrates a record of fair and even-handed law 
enforcement through cases that are thoroughly grounded in the facts and the law. 

The Division’s many accomplishments are the result of the talent, hard work, and 
dedication of the Division’s professional attorneys and staff. These records could not have 
been achieved without a high level of teamwork between career attorneys and political 
appointees. While the report alleges that political appointees are unwilling to draw on the 
expertise of career staff, quite the contrary is true. The Division’s political appointees 
consistently rely on career attorneys for expertise in their respective areas of civil rights 
enforcement. 

The policy of the Assistant Attorney General is to maintain open communication 
between the sections’ career staff and the Office of the Assistant Attorney General. In 
contrast to the allegations in the report, he conducts regular meetings with all Section Chiefs 
and has met with trial attorneys to discuss their cases. Moreover, his Deputy Assistant 
Attorneys General communicate daily with career section management as well as conduct 
regular meetings with the sections they oversee. 

We find it unfortunate that the report’s mischaracterization of the Division’s hiring 
procedures unfairly casts doubt on the demonstrated excellence of the outstanding attorneys 
whom the Division has been fortunate to hire. While the report claims that hiring decisions 
are made by political appointees with little or no input from career staff, this simply is not 
accurate. The Civil Rights Division hires attorneys through a collaborative approach that 
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includes both career employees and political appointees. The Assistant Attorney General 
places great weight on the recommendations of career section management in all personnel 
matters, including hiring decisions. The Division hires outstanding attorneys from an 
extremely wide variety of backgrounds. There is no political litmus test in making hiring 
decisions. 


Leahy 14 Recently, the New York Times had two front page stories about the scant 
evidence of voter fraud, despite efforts by the Justice Department to prioritize 
prosecutions of this crime. The first article was about the Election Assistance 
Commission’s report and a previously unreleased draft report on voter fraud. 
Investigative reporters revealed that the draft report concluded that little voter fraud 
existed around the nation. One of the two election lawyers who were hired to draft the 
report was a Republican from Arkansas. He acknowledged in an email that the finding 
of little voter fraud would be unwelcome by the conservative members of the 
Republican Party, but he and his Democratic colleague were “unwilling to conform 
results for political expediency.” Apparently, the politically appointed members of the 
Election Assistance Commission were, in fact, willing to conform the report results for 
political expediency because they actually altered the report to inflate the findings on 
voter fraud and to find specifically that registration drives by 
nongovernmental groups are a source of fraud when nothing in the original report 
supported that conclusion. The second New York Times story connects the alteration of 
the EAC’s findings on voter fraud to the Justice Department’s inability to demonstrate 
any organized efforts to skew federal elections. Despite the Department’s intense focus 
on criminally charging individuals for “voter fraud,” scant evidence of actual voter 
fraud had been found. Why has the Department prioritized the prosecution of voter 
fraud when there is scant evidence that this crime is being committed? 

ANSWER: As an initial matter, we do not agree that there is scant evidence of voter fraud 
in this country. In fact, during the past five years almost 100 persons have been convicted by 
the Department of various types of vote fraud offenses, including vote buying, ballot fraud, 
multiple voting, and registration fraud. Moreover, voter fraud tends to be an invisible crime; 
like bribery, its participants have a motive to conceal their illegal conduct, not to complain 
about it. Hence the frequency of voter fraud cannot be equated with the number of federal 
voter fraud convictions. In addition, most election fraud is directed at local elections, and, 
with a few exceptions, local election fraud is not reachable under current federal criminal 
statutes. Finally, the Department’s experience in supervising the nationwide prosecution of 
voter fraud over the past three decades is that many types of voter fraud, such as vote buying 
and absentee ballot fraud, target the economically and socially disadvantaged, who are 
generally reluctant witnesses against those who corrupted or stole their votes. 

Voter fraud is a form of public corruption and it is easy to understand why. Although 
these crimes have different short-term objectives (stealing an election, on the one hand, and 
using public office for private gain, on the other), both types of offenses strike at the heart of 
our representative form of government. Regardless of whether a public official accepts a 
bribe after being sworn into office or prior to his or her election, the result is the same: a 
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corrupt official serving in a position of public trust who is responsive to private interests 
rather than the public good. In short, voter fraud destroys honest elections, and, if successful, 
destroys honest government. Accordingly, the Department has made the investigation and 
prosecution of all public corruption offenses, including voter fraud, a law enforcement 
priority. 

In 2002, then- Attorney General John Ashcroft established a Department-wide ballot 
integrity initiative to spearhead its enforcement responsibilities in two overlapping areas: the 
protection of individual voting rights and the protection of society’s interest in the integrity 
of the election process by deterring and prosecuting voter fraud. The initiative recognizes 
that it does little good to protect a person’s voting rights if that person’s vote is subsequently 
diluted or eliminated by fraud. 

Since the creation of the initiative almost five years ago, almost 100 persons have 
been convicted of voter fraud offenses throughout the country. As noted above, the number 
of convictions is not an accurate reflection of the frequency of these crimes, nor do 
conviction numbers measure how many instances of voter fraud have been deterred. 
However, they do reflect the Department’s continuing efforts to protect the integrity of future 
elections by utilizing the tools that Congress has provided to prosecute those who have 
corrupted the election process. 


Leahy 15 What impact has the Department’s focus and devotion of resources on 
prosecuting voter fraud had on the Department’s other efforts to enforce the Nation’s 
civil rights laws, including voting rights laws? 

ANSWER: The Department is committed to evenhandedly enforcing the laws that 
Congress has passed with respect to both ballot access and voter fraud. 

Prosecuting voter fraud has not impinged on the Department’s enforcement of the 
Nation’s civil rights laws. The Department has long divided responsibility for voting matters 
between the Civil Rights and Criminal Divisions. The Civil Rights Division is responsible for 
enforcing the civil rights laws that pertain to voter access as well as the small percentage of 
voting-related offenses involving race or the denial of other secured rights. In contrast, the 
Criminal Division is responsible for supervising the prosecution of those federal election 
crimes that do not involve voting rights offenses, such as vote buying, ballot-box stuffing, 
and absentee ballot fraud. These are the vast majority of federal election crimes, and they are 
prosecuted by the Criminal Division and the Department’s United States Attorneys Offices. 

The Civil Rights Division has achieved many successes during this Administration. 
Some of the highlights of this Administration’s record in civil rights enforcement are: 

During the past 6 years, the Civil Rights Division has litigated more cases on behalf 
of minority language voters than in all other years combined since 1975, when the minority 
language provisions were enacted. Specifically, we have successfully litigated almost 60 


10 


14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00114 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



109 


VerDate Nov 24 2008 


percent of all language minority cases in the history of the minority language provisions of 
the Voting Rights Act. 

During the past six years, we have brought seven of the nine cases ever filed under 
Section 20S of the Voting Rights Act in the history of the Act, including the first case ever 
under the Voting Rights Act to protect the rights of Haitian Americans. 

In the past six fiscal years (FY 2001 - 2006), as compared to the previous six years 
(FY 1995 - FY 2000), the Criminal Section filed 25% more color of law cases, charged 15% 
more defendants, and obtained the convictions of 50% more defendants. 

In Fiscal Year 2004, we brought ninety-six criminal civil rights prosecutions, a record 
for cases filed in a single year. 

From FY 2001 through FY 2006, the Division has brought 39 cross-burning 
prosecutions, charging a total of 60 defendants. The Division obtained the convictions of 58 
defendants during that same period. 

From FY 2001 to FY 2006, the Department prosecuted 360 human trafficking 
defendants, secured almost 240 convictions and guilty pleas, and opened nearly 650 new 
investigations. That represents a six-fold increase in the number of human trafficking cases 
filed in court, quadruple the number of defendants charged, and triple the number of 
defendants convicted in comparison to 1 995-2000. 

In recent years, the Division has teamed up with local prosecutors in an effort to 
prosecute historical Civil Rights era murders. On January 25, 2007, the federal district court 
in Jackson, Mississippi, unsealed an indictment charging James Seale, 71, with two counts of 
kidnapping resulting in death and one count of conspiracy in connection with the 1964 
abductions and murders of 19-year-old African-Americans, Charles Moore and Henry Dee. 
Seale, a former member of the White Knights of the Ku Klux Klan, is charged with having 
acted in concert with fellow Klansmen to kidnap Moore and Dee, beat them, transport them 
across state lines, and murder them by attaching heavy weights to them and throwing them, 
still alive, into the Old Mississippi River. If the defendant is convicted, he will face a 
maximum sentence of life imprisonment on each count. 

We also assisted a Mississippi district attorney's office in reopening the investigation 
into the 1955 murder of Emmett Till, a 14 year-old African-American teenager, who was 
kidnapped and killed in rural Mississippi. We reported the results of that investigation to the 
District Attorney for Greenville, Mississippi, for consideration of whether to pursue state 
charges. A state grand jury in Mississippi declined to indict the case. 

Also, in 2003, the Justice Department convicted Ernest Avants for the 1966 killing of 
Ben Chester White, an African-American sharecropper, on national forest land. White was 
murdered as part of a plot by white supremacists to lure Martin Luther King, Jr., to 
Mississippi so that they could assassinate him. 
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Since the January 2001 announcement of the President’s New Freedom Initiative, the 
Division’s Disability Rights Section has secured positive results for people with disabilities 
in over 2,000 actions under the Americans with Disabilities Act of 1990 (ADA), including 
lawsuits, settlement agreements, and successful mediations. 

During the past 6 years, we have obtained more than 80% of the agreements reached 
under Project Civic Access since it began in 1999, improving the lives of more than 3 million 
Americans with disabilities. 

We have worked to ensure the integrity of law enforcement by more than tripling the 
number of settlements negotiated with police departments across the country since 2001 . 
From 2001 to 2006, we successfully resolved fourteen pattern or practice police misconduct 
investigations involving eleven law enforcement agencies, compared to only four 
investigations resolved by settlement during a comparable time period of the previous 
administration. 

From 2001 to 2006, the Division filed more consent decrees (4 vs. 3) with police 
departments under the Violent Crime Control and Law Enforcement Act of 1994, 42 U.S.C. 

§ 14141 than in the preceding relevant time period. We have also issued more than six times 
the numbers of technical assistance letters to police departments (19 vs. 3). 

In 2002, we established a Special Counsel for Religious Discrimination to coordinate 
the protection of religious liberties. We have won virtually every religious discrimination 
case in which we have been involved and have increased the enforcement of religious 
liberties in all areas of our jurisdiction. For example, we reviewed 82 cases of alleged 
religious discrimination in education from FY 2001 to FY 2006, resulting in 40 
investigations. This is compared to one review and one investigation in the prior six-year 
period. 


Under our post 9/1 1 backlash initiative, the Department has investigated over 750 
incidents since 9/1 1 involving violence, threats, vandalism, and arson against Arab 
Americans, Muslims, Sikhs, South- Asian Americans, and other individuals perceived to be 
of Middle Eastern origin. We have obtained 32 federal convictions in such cases. We have 
also assisted local law enforcement in bringing more than 160 such criminal prosecutions. 

During this Administration, we have used the Division’s housing testing program in 
new ways. The program is conducted primarily through paired tests, an event in which two 
individuals - one acting as a “control group” (e.g., white male) and the other as a “test 
group” (e.g., black male) - pose as prospective buyers or renters of real estate for the purpose 
of determining whether a housing provider is complying with the fair housing laws. We 
have tested for the first time to detect discrimination against guide-dog users. We filed and 
settled the first case developed by the testing program that alleged that a retirement 
community discriminated against wheelchair users. In addition, we have tested for the first 
time to detect discrimination against certain minorities. 
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During this Administration, we have filed forty cases alleging that multi-family 
housing was not designed and constructed in compliance with the Fair Housing Act’s 
requirements for accessible housing. Our settlements in FY 2005 alone created more than 
12,000 new accessible housing opportunities. 


Leahy 16 The New York Times article on voter fraud several weeks ago highlighted 
a change of Justice Department criminal policy that has occurred since President Bush 
took office. Craig Donsanto, head of the elections crime branch of the Public Integrity 
Section, noted in the New York Times article that “[p]reviously, charges were generally 
brought just against conspiracies to corrupt the election process, not against individual 
offenders.” Mr. Donsanto notes however that you, as Attorney General, “authorized 
prosecutors to pursue criminal charges against individuals” with regard to elections. 

The handbook for attorneys on the federal crime of election fraud authored by Mr. 
Donsanto notes that “as a general rule, the federal crime of voter fraud embraces only 
organized efforts to corrupt the election process itself. . . [tjhis definition also excludes 
isolated acts of individual wrongdoing that are not part of an organized effort to 
corrupt the voting process. If such isolated acts of fraud are to be subjected to criminal 
penalties, that is a task for the states not the federal government to do. Indeed, there is a 
still-unresolved constitutional issue that dates back to the 19th century concerning 
whether the federal courts have authority to hear criminal cases involving isolated 
incidents of electoral fraud.” The Times article goes on to note how judges have 
criticized this new approach. Why was this change in the Departments’ procedures 
implemented? Has the Justice Department’s handbook for attorneys been updated and 
how were the many constitutional and federalism concerns resolved in support of your 
apparent change of policy in prosecuting voter fraud? 

ANSWER: The Department determined that protecting the integrity of the electoral 
process should include attempts to prosecute isolated-instances of voter fraud, in part to deter 
individual acts of election fraud in future elections and also to learn, if possible, the impact of 
such conduct on the election process. The cases we have brought are not by any means 
indicative of the dimensions of this kind of crime. There are two main reasons for this. First, 
unlike traditional crimes such as robbery and burglary, voter fraud generally does not 
produce an easily ascertainable “victim” who has motive to complain to authorities. For 
example, voters who are paid to vote are unlikely to report this fact, and, if questioned, are 
generally reluctant to admit it. Second, even when there are ascertainable victims — such as 
persons whose votes are stolen either through outright intimidation or more subtle forms of 
aggressive “assistance” - these individuals are often unaware of the fraud or reluctant to 
report the person responsible. 

A single instance of voter fraud dilutes the effect of a ballot that has been honestly 
cast. Many such instances can subvert the entire election and destroy representative 
government by those elected by the fraud. The Department therefore continues to believe 
that vote fraud offenses are serious crimes against both individuals and society. As for the 
prosecutions we have brought, most have resulted in convictions, and we have learned 
valuable lessons from those that did not. 
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The Department recently has published an update to its 1995 election crime manual: 
Federal Prosecution of Election Offenses (Seventh Edition) May 2007, available at 
http://www.usdoi.gov/criminal/pin' . 


Leahy 17 The article also notes that the Interim United States Attorney for the 
Western District of Missouri, Brad Schlozman, filed indictments against a few people 
hired to register new voters just days before the national election last year. This is 
surprising since the Justice Department handbook on election fraud notes that “in 
election matters lacking Voting Rights Act overtones, and except where as is absolutely 
necessary to preserve evidence or to round out a seemingly valid complaint ... no overt 
federal investigation should be conducted in election fraud matters before the outcome 
of the election at issue has been certified by appropriate state authorities.” Mr. 
Schlozman claims that the Justice Department agreed to the filing of these indictments. 
Has this “non-interference” doctrine also been overruled by the Justice Department? 
On what basis? 

ANSWER: The Department’s noninterference policy to which you refer has not been 
overruled. For the most part, the policy addresses the timing of investigations of alleged 
voter fraud — not the timing of charges that have already been investigated. The policy 
discourages overt criminal investigation, such as interviewing individual voters, during the 
period immediately prior to an election or on election day. This investigative restraint is 
designed to avoid action that has the potential to chill lawful voting activity, interfere with 
the administration of the election process, or interject the fact of a criminal investigation as a 
campaign issue. 

As noted above, the Department has published a new election crimes manual, Federal 
Prosecution of Election Offenses (May 2007), which provides guidance to Department 
attorneys regarding election crime matters. This guidance provides that federal law 
enforcement personnel should carefully evaluate whether an investigative step under 
consideration has the potential to affect the election itself. The manual counsels that “overt 
criminal investigative measures should not ordinarily be taken in matters involving alleged 
fraud in the manner in which votes were cast or counted until the election in question has 
been concluded , . . p. 92 (emphasis added). However, the policy does not “apply to 
investigations or prosecutions of federal crimes other than those that focus on the manner in 
which votes were cast or counted,” because concerns about interference with the 
administration of the election or voting activity are not present. Id. 

The Department’s handling of the registration fraud prosecutions in the Western 
District of Missouri was consistent with the guidance set forth in the manual. The cases 
involved bogus voter registrations that were turned in to a voter registration group called 
ACORN by individuals who had been hired by ACORN to register voters. The defendants 
were paid on a per-registration basis by ACORN and their motive in submitting the fake 
registrations was to obtain enhanced piecework fees for each fake registration generated. 
ACORN was the main victim, and it was ACORN that brought these offenses to our 
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attention. The alleged fraud involved registering to vote, not voting or counting ballots. 
Moreover, there were no voters to be interviewed, as the registration forms that underlay the 
charges were fakes. Thus the bringing of these cases did not implicate the core concerns of 
the consultation requirement. 


Leahy 19 Recently, I joined Senator Dodd in reintroducing the Emmett Till 
Unsolved Civil Rights Crime Act This bill creates permanent unsolved civil rights 
crimes units within the FBI and the Civil Rights Division of the Justice Department to 
investigate and prosecute these crimes. This bill will also give law enforcement the 
resources to ensure that justice is served. Would you support the Emmett Till bill? Do 
you believe this bill gives the FBI the resources needed to thoroughly investigate 
unsolved civil rights murders? 

ANSWER: Last Congress, the Department submitted a views letter strongly supporting 
the important legislative goals of S. 2679, legislation substantially similar to that which was 
recently introduced. The Department believes that racially motivated murders from the civil 
rights era constitute some of the greatest blemishes upon our country’s history. Earlier this 
year, the Attorney General and the FBI Director announced an initiative to investigate 
unresolved civil rights era murders for possible prosecution to the extent permitted by the 
available evidence and the limits of Federal law. We will carefully review and consider the 
reintroduced version of the bill. 

In June of 2006, the Criminal Section of DOJ’s Civil Rights Division forwarded to 
Senator Specter a letter advising that DOJ and the FBI support the goals of S. 2679, but 
offered three recommendations to improve its effectiveness. 

First, the bill should establish an "Unsolved Crimes Unit" within the Criminal 
Section. The Criminal Section and the FBI have successfully handled numerous civil rights 
era murder investigations, including that of the Reverend Dr. Martin Luther King, Jr, The 
Criminal Section has developed the expertise to address complex issues raised by these 
historical cases, and the separate, stand-alone “Unsolved Crimes Section” that would be 
created by subsection 4(a) would duplicate the work now performed by the Criminal Section 
and would risk draining some of the expertise and experience that currently resides in the 
Criminal Section. In our view, creating a discrete "Unsolved Crimes Unit” within the 
Criminal Section would be more efficient and more economical. Similarly, rather than 
creating a new FBI “Unsolved Civil Rights Crime Investigative Office” at FBIHQ, resources 
could be more efficiently used if the FBI were provided the flexibility to allocate Special 
Agent (SA) and intelligence analyst positions in the localities where these cases place a 
burden on investigative resources. 

Second, the FBI and DOJ agree that S. 2679 should include a five-year sunset 
provision, at which time DOJ could report, and the Congress could consider, the status of this 
work. A finite number of “violations of criminal civil rights statutes . . . resulting] in death” 
occurred before 1970, and the advanced age of potential defendants and witnesses should be 
considered when calculating the window of time available to address these matters. Under 


15 


1 4:48 Oct 08, 2009 Jkt 038236 PO 00000 


Frm 00119 Fmt6633 Sfmt 6633 


S:\GPO\HEARINGS\38236.TXT SJUD1 


PsN: CMORC 



114 


VerDate Nov 24 2008 


these circumstances, the creation of a permanent unit to investigate these crimes may not be 
warranted. Five years would provide adequate time to evaluate the number of these potential 
crimes, coordinate with state law enforcement officials, conduct investigations, review the 
available evidence, and report to Congress on DOJ’s ability to resolve these crimes. 

Third, the FBI appreciates the authorization of funds in S. 2679. Full appropriation 
of these funds will be necessary to provide the FBI and DOJ with sufficient resources to 
accomplish the goals of S. 2679. Given the Federal government's limited jurisdiction in 
these cases, the FBI also believes the Attorney General or his designee should be authorized 
to use these funds to provide grants to state and local officials to assist in the state 
prosecutions of civil rights era murders, because these complex investigations and 
prosecutions are often prohibitively costly for the budgets of state and local law enforcement 
officials. 


Leahy 20 The Federal Rules of Criminal Procedure - in particular Federal Rule of 
Criminal Procedure 6(e) - forbid prosecutors, with few exceptions, from discussing 
ongoing criminal investigations. When he appeared before this Committee in March 
2007, former New Mexico US Attorney David Iglesias testified under oath that he 
received two telephone calls right before the November 2006 elections from members of 
Congress, regarding an ongoing grand jury investigation into public corruption 
allegations against prominent Democrats in New Mexico. Mr. Iglesias also testified that 
when asked about that ongoing investigation, he refused to provide any information. 
Would you agree that if asked to reveal information about an ongoing grand jury 
investigation, a federal prosecutor must refuse to answer any questions, and to do 
otherwise would be to risk engaging in prosecutorial misconduct? 

ANSWER: In the absence of a court order. Rule 6(e) generally prohibits an “attorney for 
the government” from disclosing a “matter occurring before the grand jury” to an individual 
who is not assisting the attorney in the performance of his duty to enforce the federal 
criminal law. In determining whether the secrecy rule applies to a particular piece of 
information, the courts consider whether disclosure of the information would reveal 
something of substance about the grand jury’s investigation, including the identity of 
witnesses, targets, or subjects, the substance of grand jury testimony, or the identity of 
physical or documentary evidence sought by or presented to the grand jury. The grand jury 
secrecy rule does not reach evidence gathered in a parallel investigation. Further, the rule 
does not bar the disclosure of internal Department of Justice deliberations on whether to seek 
an indictment except to the extent that those deliberations reveal what has actually transpired 
in the grand jury room. In re Sealed Case No, 99-3091 . 192 F.3d 995, 1003-04 (D.C. Cir. 
1999). 


A knowing violation of Rule 6(e) is punishable as a contempt of court. Fed. R. Crim. 
P. 6(e)(7). Accordingly, by disclosing to an unauthorized person a matter covered by the 
grand jury secrecy rule, a prosecutor risks engaging in prosecutorial misconduct. See also 
United States Attorney’s Manual Section 1-7.530 (prosecutors “shall not respond to 
questions about the existence of an ongoing investigation or comment on its nature or 
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progress” except in “unusual circumstances,” such as where the matter has “already received 
substantial publicity, or about which the community needs to be reassured that the 
appropriate law enforcement agency is investigating the incident, or where release of 
information is necessary to protect the public interest, safety, or welfare”). 


Leahy 22 I am very concerned about the authority granted under the PATRIOT 
Act that gives the Department the ability to secretly obtain Americans’ library records. 
During a recent hearing that the Committee held on National Security Letters, 
Connecticut librarian George Christian testified about his experience after the FBI 
issued NSLs seeking library records to four Connecticut librarians, and he testified that 
this kind of NSL in particular raises serious privacy and civil liberties concerns. 
Particularly troubling to me is the fact that the NSL involved in that case prohibited the 
librarians from even disclosing the fact that they had received the NSL or its contents 
pursuant to the so-called “gag order” under the PATRIOT Act. Did the Justice 
Department and FBI abuse their authority in this case? 

ANSWER: The report that NSLs were served on four Connecticut librarians is erroneous. 
The FBI served one NSL on the Executive Director of Library Connections, Inc., a non-profit 
cooperative that provides technological services, such as Internet access, to certain libraries. 
No library was served. Three directors of Library Connections, Inc., have apparently each 
described him or herself as an NSL recipient, but the case agent who served the NSL on one 
official had no contact with the other three. This one NSL was issued in connection with an 
international terrorism case to obtain subscriber information, billing information, and access 
logs of individuals related to the use of a specific IP address on a specific date and for a 
specific 45-minute of time. The NSL was as narrowly tailored to the threat being 
investigated as was feasible under the circumstances. 

The non-disclosure requirement that was imposed on the recipient was a function of 
the statute as it existed at that time. Since then, the NSL statutes have been amended to 
require a case-by-case evaluation of whether non-disclosure is required. In the case of 
Library Connections, promptly after the law was changed, the FBI agreed that the NSL could 
be disclosed. 


Leahy 23 What are you doing to make sure that Americans’ privacy rights and civil 
liberties will be protected when the government issues NSLs to libraries and 
educational institutions? 

ANSWER: The FBI's national security investigations are conducted pursuant to the 
Attorney General's 10/31/03 Guidelines for FBI National Security Investigations and Foreign 
Intelligence Collection (NSI Guidelines). Those Guidelines were designed to ensure the 
privacy of Americans while permitting the FBI to use lawful investigative techniques to 
protect the United States from threats to the national security. All FBI investigative activities 
must be consistent with the U.S. Constitution and all applicable statutes, executive orders, 
and regulations. 
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The NSI Guidelines authorize three levels of FBI investigative activity (threat 
assessments, preliminary investigations, and full investigations) and provide clear and 
concise predicates required for each level of investigative activity. Those specific predicates 
are articulated in classified portions of the NSI Guidelines because they relate to intelligence 
activities, sources, or methods. 

NSLs are an important tool in FBI national security investigations and are 
accompanied by significant safeguards. The FBI's Office of the General Counsel has issued 
FBI-wide guidance to explain the standards, procedures, and forms for issuing NSLs. That 
guidance makes it clear that NSLs may be issued only when the information sought is 
relevant to a national security investigation and that NSLs may not be used in investigations 
that are unrelated to international terrorism or clandestine intelligence activities. Moreover, 
NSLs are only available to request narrow categories of records from a limited set of 
institutions, such as electronic communications records from electronic communications 
providers. An NSL must be approved by a senior FBI official; this person is always an SES 
official and is typically the Special Agent in Charge of a field office. 

The FBI also reports improper activities, as appropriate, to the Intelligence Oversight 
Board (lOB) and has internal processes in place to review such activities and take necessary 
action. The Attorney General has recently ordered the National Security Division to review 
FBI referrals to the IOB in order to identify recurring problems and to assess the FBI's 
response to such violations. This review will focus on whether the IOB referrals suggest that 
a change in policy, training, or oversight mechanisms is required. The Attorney General has 
instructed the NSD to report to him semiannually on such referrals and to inform the 
Department's Chief Privacy and Civil Liberties Officer of any referral that raises serious civil 
liberties or privacy issues. 

Finally, the FBI is subject to oversight within the Justice Department, as well as 
Congressional oversight. For example, all of the FBI's terrorism and counterintelligence 
related cases are subject to in-progress review by the National Security Division and the 
Attorney General has recently ordered additional reviews to be conducted with respect to the 
use of national security authorities, including NSLs. The FBI is also subject to statutory 
reporting requirements and is in the process of improving its mechanism for tracking NSLs. 

These mechanisms, as well as the actions that the Department of Justice, including 
the FBI, is taking with respect to the FBI’s use of national security authorities as discussed in 
the response to Question 2, above, are designed to ensure that the privacy and civil liberties 
of Americans are protected. 


Leahy 24 Pursuant to a little noticed provision in the Violence Against Women Act 
reauthorization bill, the Department of Justice is currently developing new guidelines 
that would greatly expand the Government's ability to collect DNA samples - which 
reveal the most sensitive genetic information about an individual - from most 
individuals who are arrested or detained by federal authorities. Under this policy, the 
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Government will store this sensitive biological information in a federal data base known 
as the National DNA Index System. I am very concerned about the privacy implications 
of this new policy because, unlike fingerprinting — which is commonly used as a means 
of identification -- DNA profiles reveal all kinds of sensitive biological information 
about a person, including the presence of physical diseases or mental disorders, 
a) What privacy protections are in place under the Department's new guidelines to 
ensure that sensitive DNA data contained in the National DNA Index System will not be 
misused or improperly disclosed by the Justice Department? 

ANSWER: While the Department of Justice is working to finalize the regulations relating 
to DNA sample collection for federal arrestees and detainees, there are already a number of 
protections in place and they are vigorously enforced. When arrestee and detainee DNA 
samples are collected, the resulting DNA profiles are placed in the National DNA Index 
System (NDIS) offender database. The offender and crime scene databases are populated by 
profiles from Federal, state, and local law enforcement agencies. The profiles within the 
database use only genetic markers that provide identification; no other genetic information, 
such as medical status, can be gleaned from these markers, and NDIS, which is in essence a 
pointer system, does not contain any names or personally identifying information. Instead, 
each profile is associated with a unique identifier that traces back to the laboratory that 
developed that particular profile and placed it in the database. Once a "hit" occurs and is 
confirmed, then the two laboratories involved will exchange information regarding the 
individual involved. 

Although all states participate in NDIS, they do not have direct access to the national 
database. NDIS is searched once a week at the FBI and a hit report is generated. If an 
individual laboratory (generally the lab that contributed the forensic sample) desires to follow 
up on a particular hit, it contacts the laboratory that provided the offender information and a 
confirmation process begins. During that process, the laboratories follow written procedures 
to ensure the hit is related to the correct offender; these procedures include re-working a 
portion of the remaining sample and re-comparing results. Under procedures established by 
the NDIS Board, no names or other personally identifying information may be reported until 
the confirmation process is complete. 

Federal law also provides privacy protections, including criminal penalties. Under 42 
U.S.C. § 14132(b)(3), NDIS may only include DNA information that is: 

Maintained by Federal, State, and local criminal justice agencies (or the 
Secretary of Defense in accordance with section 1565 of Title 10) pursuant to 
rules that allow disclosure of stored DNA samples and DNA analyses only- 

(A) to criminal justice agencies for law enforcement identification purposes; 

(B) injudicial proceedings, if otherwise admissible pursuant to applicable 
statutes or rules; 

(C) for criminal defense purposes, to a defendant, who shall have access to 
samples and analyses performed in connection with the case in which such 
defendant is charged; or 
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(D) if personally identifiable information is removed, for a population 
statistics database, for identification research and protocol and development 
purposes, or for quality control purposes. 


These protections are further bolstered by provisions that reiterate these protections 
and provide criminal penalties for individuals who knowingly disclose DNA information 
from the database to a person or agency not authorized to receive it. (See, for examplee.g., 
42U.S.C. §§ 14133(c), and42U.S.C. § 14135e(c).) 


Leahy 25 Another concern that I have about this policy is that it will just add to the 
already notorious backlog at the FBI's laboratory. According to press reports, the FBI 
acknowledges that this new policy will result in an increase of as many as one million 
additional DNA samples a year. Is the Bureau's laboratory equipped to handle this 
additional workload? 

ANSWER: The FBI’s Federal Convicted Offender (FCO) Program is responsible for 
collecting and processing DNA samples collected from those convicted of Federal felonies 
for the purpose of retention and cataloging in the FBI's National DNA Database. The FCO 
Program supplies collection kits and receives samples from over 500 collection sites across 
the country. Since the program's inception in June 2001 , over 225,000 samples have been 
received. The FCO Program currently receives 7,000 to 8,000 samples monthly. To date, 
the FCO Program has uploaded over 34,000 samples into the National DNA Database, which 
has resulted in over 600 hits. The volume of sample submissions to the FCO Program has 
increased dramatically since 2001. 

While much of the DNA analysis process has been automated, a bottleneck continues 
to exist at the DNA data review stage, which is currently conducted manually. To alleviate 
this bottleneck, the FBI is evaluating data analysis software packages and expert systems to 
automate this part of the process. Once implemented, the resulting system would be able to 
assess 85% to 90% of the convicted offender data without manual interventi on, reducing data 
analysis time per 80 samples from approximately 60 minutes to less than 1 5 minutes (a four- 
fold increase in efficiency). 


Leahy 27 In written questions following the January 18 oversight hearing, I asked 
whether you were considering an apology to Mr. Arar or any compensation for the 
ordeal he went through, as Canada has seen fit to do. You did not completely answer 
my question. Accordingly, I ask again: Is the Department or the Administration 
considering any form of apology or compensation for Mr. Arar? 

ANSWER: As you may know, in January 2004, Mr. Arar filed suit in the Eastern District 
of New York, in Arar v. Ashcroft, et al., 0249-CV-04, asserting a complaint under the 
Torture Victim Protection Act and the Fifth Amendment of the United States Constitution. 
Mr. Arar named as defendants in the lawsuit the former Attorney General, the former Deputy 
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Attorney General, the Director of the Federal Bureau of Investigation, the Secretary of 
Homeland Security, the former Commissioner of the Immigration and Naturalization Service 
(INS), and other officials from the former INS. The lawsuit sought unspecified declaratory 
relief against the United States and compensatory and punitive damages from some of the 
defendants in their individual capacity. On February 16, 2006, the district court dismissed 
Mr. Arar’s suit. Mr. Arar appealed the dismissal to the United States Court of Appeals for the 
Second Circuit. The appeal has been fully briefed but has not yet been argued. Pursuant to 
long-standing Department policy, we cannot offer further comments while Mr. Arar’s case is 
pending in the courts. 


Leahy 28 You similarly failed to answer a question that I asked about steps taken 
to avoid repeating the mistakes made in this case by referring to the classified briefing. 
So I ask again, what steps has the Department of Justice taken to ensure that it will not 
participate in sending other people to places where they will be tortured in the future? 

ANSWER: In January 2004, the United States and Canada exchanged letters providing 
that, when a national of one country is subject to involuntary removal from the other country 
to a third country, the United States and Canada will so advise each other. I wish to 
emphasize, however, that at the present time, the Department of Justice’s role in determining 
where to send individuals deemed inadmissible to the United States is in support of other 
agencies that have the direct responsibility for ensuring that removals comport with the 
relevant laws and treaties. This was not the case at the time of Mr. Arar’s removal, when the 
Immigration and Naturalization Service (INS), which was responsible for determining 
whether Mr. Arar was inadmissible to the United States, and whether he could be removed to 
Syria in accordance with the Convention on Torture and applicable U.S. laws, was a part of 
the Department of Justice. The Homeland Security Act of 2002 transferred most of the 
functions of the INS, including its investigative and enforcement functions, to the 
Department of Homeland Security. Accordingly, the direct responsibility for developing and 
implementing policies and procedures to address potential torture concerns in the context of 
removal now falls to the Department of Homeland Security and not the Department of 
Justice. 


Leahy 29 Despite having been cleared of all terrorism allegations by Canada, Mr. 
Arar remains on a United States terror watch list. In fact, the Washington Post 
reported last month that our watch lists keep growing, with the Terrorist Identities 
Datamart Environment (“TIDE”) - the master list from which other lists, like the No 
Fly list, are taken - now numbering about 435,000 people. Doesn’t such a large and 
constantly growing list actually make it harder for the Department of Justice, the FBI, 
and others to use the information and identify actual terrorists? 

ANSWER: The FBI’s counterterrorism watchlisting strategy is designed to enable law 
enforcement and screening personnel to effectively detect, disrupt, and/or assist national 
security components in tracking those suspected of involvement in terrorist networks. This 
effort begins with the FBI’s watchlisting policy, which requires that the subjects of both 
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preliminary and full-field investigations be watchlisted. Part of this watchlisting obligation is 
the removal of those determined not to pose terrorism threats. This strategy empowers 
Federal, state, local, and tribal security and law enforcement officials who serve as “first 
preventors” in the global war on terrorism. Critical to success is the inclusion of all 
suspected and known terrorist subjects. 

The circumstances in which a preliminary or full-field counterterrorism investigation 
maybe initiated are dictated by the 10/31/03 NSI Guidelines. Because the subjects of these 
investigations are automatically nominated for inclusion on the watchlist, the value and 
accuracy of the watchlist depend on the FBI’s compliance with these AG Guidelines in 
initiating counterterrorism investigations. Other United States agencies that submit watchlist 
nominations are similarly required to ensure their nominations are made pursuant to 
appropriate guidelines. The Terrorist Screening Center (TSC) reviews all watchlist 
nominations to ensure they are adequately supported and meet Terrorist Screening Database 
(TSDB) criteria. The TSC also works hard to ensure that individuals are promptly removed 
from the watchlist as soon as it receives information indicating removal is appropriate. 

It continues to be imperative that TSDB nominations be properly supported and that 
entries be promptly removed when errors occur or other circumstances warrant deletion. It is 
accuracy, far more than volume, that defines the value of the TSDB, and the FBI is 
committed to ensuring that our policies and practices ensure the greatest possible accuracy. 


Leahy 30 The Washington Post article also noted the difficulties that people on the 
list, or with names similar to people on the list, have in getting off of government lists — 
which restrict their travel and their lives. The Government Accountability Office 
issued a report last year setting out some of the failures throughout the government in 
allowing individuals effective redress if they are wrongly placed on these lists. In light of 
the Arar situation. Senator Specter and I asked the Government Accountability Office 
to update their review. What steps has the Department of Justice taken to allow 
individuals who may be wrongly on watch lists to challenge and correct those 
designations? 

ANSWER: In January 2005, the TSC established a formal watchlist redress process. That 
process allows agencies using TSDB data during a terrorism screening process (screening 
agencies) to refer individuals’ complaints to the TSC when it appears those complaints are 
watchlist related. The goals of the redress process are to provide for timely and fair review 
of individuals’ complaints and to identify and correct any data errors, including errors in the 
TSDB itself. 

The TSC has worked closely with screening agencies to develop a redress procedure 
that receives, tracks, and researches watchlist-related complaints and corrects TSDB or other 
TSC data that is causing an individual unwarranted hardship or difficulty during the 
screening process. While the terrorist watchlist is an effective counterterrorism tool in large 
part because its contents are not revealed, and the redress process consequently does not 
inform individuals whether they are on the terrorist watchlist, the TSC’s inability to provide 
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transparency to affected individuals means the burden is on the government to perform a 
critical, in-depth review of the information supporting a person’s inclusion in the TSDB to 
ensure it meets the watchlisting criteria. If sufficient information does not exist to justify a 
person’s inclusion in the TSDB or its subsets (such as the No Fly List), the person will be 
removed. An enhanced redress process for individuals on the No Fly List provides for an 
administrative appeal of any adverse redress decision, the ability to request any releasable 
information, and the complainant’s ability to submit information for consideration during the 
appeal. 


Those who are misidentified as watchlisted can experience varying levels of difficulty 
when they fly or attempt to cross national borders. When these misidentified persons file 
redress complaints, review and any corrective actions are accomplished by the screening 
agency. 


As you noted, the Government Accountability Office (GAO) recently completed a 
comprehensive review of the ongoing interagency efforts to improve the experience of 
misidentified persons (GAO Report 06-1031), including efforts by DHS to annotate their 
record systems to distinguish those persons more quickly in the future. The GAO Report 
highlights the TSC’s significant efforts to improve the redress process and to assist 
misidentified persons, including a procedure for maintaining records of encounters with 
misidentified persons and for reviewing records when new encounters occur so the TSC can 
rapidly identify and clear known misidentified persons during screening. Information 
regarding the watchlist redress process and how to file a complaint with a screening agency 
is available to the public on the TSC’s website at www.fbi.eov . Other agencies that use 
TSDB data for screening, including the TSA, also provide redress information on their 
websites. 

Finally, the Department’s Office of the Inspector General is in the final stages of a 
follow-up audit of the TSC that is examining whether accurate and complete records are 
disseminated from the watchlist database in a timely fashion and whether TSC has 
developed procedures to minimize the impact of individuals incorrectly identified as 
watchlist suspects. 


Leahy 31 Earlier this month, the Seattle Post-Intelligencer reported that, since 
September 11, the number of criminal investigations conducted by the FBI has declined 
significantly, and white collar investigations in particular have dropped precipitously. 
Many cases that would have been pursued in the past are simply going unsolved. I have 
asked you and the FBI Director in the past about declining prosecutions of civil rights 
eases and public corruption cases, and last week’s study shows that the problem is even 
broader than was previously known. While it is crucial that the FBI devote all 
necessary resources to protecting the country from terrorism, that effort should not be 
at the expense of protecting the country from crime. Americans count on the FBI to 
aggressively investigate crime, particularly those types of crime that cannot always be 
adequately addressed by the states, like corruption, fraud, civil rights offenses, and the 
most serious violent crime. The FBI’s apparent retreat from fulfilling these core duties 
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comes at a time of rising violent crime rates in the country and dwindling public 
confidence in the Department’s objective handling of corruption cases, 
a) Are the Department of Justice and the FBI capable of handling the dual tasks of 
protecting the country from terrorism and aggressively enforcing the Nation’s criminal 
laws at the same time? 

ANSWER: In 2002, the FBI established as its criminal program priorities: public 
corruption, civil rights, transnational and national criminal enterprises (which include violent 
gangs and the MS-13 initiative), white collar crimes (which include corporate fraud and 
health care fraud), and violent crimes (which include crimes against children). 

Since public corruption was designated as the top criminal priority, over 250 
additional agents were shifted from other criminal duties to address corruption cases. The 
FBI is singularly situated to conduct these difficult investigations, and our effectiveness is 
demonstrated by the conviction of more than 1,000 corrupt government employees in the past 
two years. 

The FBI has also maintained a steady commitment to addressing civil rights matters, 
and the number of these cases has remained fairly constant even as the complexity of the 
cases has increased. For example, the number of complex human trafficking cases increased 
since 2001, and the resolution of these cases has generally required both more time and more 
agents than the average non-human trafficking case. 

The FBI has continued to combat drug-related crime by leveraging resources through 
the Organized Crime Drug Enforcement Task Force and High Intensity Drug Trafficking 
Area initiatives. In addition, the FBI has shifted criminal resources to implement the Child 
Prostitution and Violent Crime Task Force initiatives. The child prostitution initiative is a 
coordinated national effort to combat child prostitution through joint investigations and task 
forces that include FBI, state and local law enforcement, and juvenile probation agencies. 

This initiative has resulted in more than 500 child prostitution arrests (local and federal 
combined), over 100 indictments, and the identification, location, and/or recovery of over 
200 children. To address violent crime, the FBI has partnered with other state and local law 
enforcement agencies to create Violent Crime Task Forces throughout the U.S. The FBI also 
funds and operates Safe Trails Task Forces to address violent crime in Indian Country. 

In addition to the above initiatives, the FBI has continuously worked to use 
technology, intelligence analysis, and enhanced response capability to leverage criminal 
program resources. In October 2005, the National Crime Information Center (NCIC) fugitive 
data base was integrated with the Department of State passport application system, resulting 
in automatic notification when fugitives apply for United States passports. In December 
2005, eight Child Abduction Rapid Deployment Teams were established in four regions of 
the United States. These teams are available to augment field office resources during the 
crucial initial stages of a child abduction. The FBI is developing a means of integrating sex 
offender registries and other public data bases to better identify sex offenders in the vicinities 
of child abductions and to "flag" sex offenders who have changed locations without 
satisfying registration requirements. 
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In the past two years, the Department has created intelligence, investigative and 
prosecutorial entities to attack gang-related crime in the United States. Since 2005, the FBI’s 
National Gang Intelligence Unit (NGIC) has worked to support law enforcement agencies 
through timely information sharing and analysis of federal, state and local law enforcement 
intelligence, focusing on the growth, migration, criminal activity, and association of gangs 
that pose a significant threat to communities throughout the United States. The FBI has also 
addressed violent street gang matters though its Violent Gang Safe Streets Task Force 
program, which leverages Federal, state, and local law enforcement resources to investigate 
violent gangs in urban and suburban communities. 

In 2006, the Departments of Justice and Homeland Security established a multi- 
agency National Gang Targeting, Enforcement and Coordination Center (GangTECC) with 
participation from DOJ’s Criminal Division, the Bureau of Alcohol, Tobacco, Firearms and 
Explosives (ATF), the Bureau of Prisons (BOP), the Drug Enforcement Administration 
(DEA), the Federal Bureau of Investigation (FBI), the U.S. Immigration and Customs 
Enforcement (ICE), and the U.S. Marshal’s Service (USMS). Through collaborative efforts 
of the participating agencies, GangTECC serves as a catalyst in a unified, federal effort to 
disrupt and dismantle the most violent gangs in the United States as they implicate national 
security, border protection and public safety. 

In 2006, the Department also created a new office within the Criminal Division, the 
Gang Squad, to target significant gang-related crime. The Gang Squad is a specialized group 
of federal prosecutors charged with developing and implementing strategies to attack the 
most significant regional, national and international gangs operating in the United States. The 
Gang Squad prosecutes select gang cases of national importance, but also helps formulate 
policy, assists and coordinates with United States Attorneys Offices on legal and multi- 
district cases, and works with numerous domestic and foreign law enforcement agencies to 
construct effective and coordinated prevention and enforcement strategies. 


Leahy 32 What steps is the Department taking to ensure that the FBI and the 
Department do not sacrifice crucial criminal investigations and prosecutions as a result 
of increased emphasis on terrorism? 

ANSWER: Please see the response to Question 31, above. 


Leahy 33 Congress has always been willing to support both of these core missions. 
We have up to now been given the impression that the Department and the FBI were 
getting sufficient resources to do these jobs effectively. What more does the 
Department need to live up to its responsibilities? 

ANSWER: The FBI has allocated its resources to ensure priorities are addressed in all its 
programs, including the criminal programs. We have established policies regarding resource 
allocation, we monitor resource use within each program to ensure that the most serious 
crime problems are addressed, and we ensure valid reasons exist for the diversion of 
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resources from lower priority programs to higher priorities. The FBI remains committed to 
working alongside our Federal, state, and local law enforcement and intelligence partners to 
effectively and aggressively investigate violent crime and address national security threats. 
The FBI and DOJ will continue to work with OMB and the Congress to ensure that the 
President’s budget request adequately addresses our needs in these critical programs. 


Leahy 34 The Department of Justice Inspector General found in another recent 
report that the FBI failed to accurately report eight of the ten terrorism statistics that it 
reviewed for this report - that is an 80% failure rate. Among other things, the FBI 
overstated the number of terrorism-related convictions for 2004, because it included 
cases where no terrorism link was actually found. This is no small matter. The Congress 
relies upon these statistics to conduct oversight and to make funding and operational 
decisions regarding the Bureau. What steps have you taken to address the problems 
with the reporting of terrorism statistics? 

ANSWER: The FBI has modified and substantially improved the systems and internal 
controls related to terrorism reporting. Following the attacks of 9/1 1/01, the FBI underwent a 
substantial reorganization and restructuring. Many of the apparent weaknesses in statistical 
reporting discussed in the OIG report entitled, "The Department of Justice's Internal Controls 
over Terrorism Reporting" occurred during, and were a result of, that reorganization and 
restructuring. The backbone of the FBI's statistical reporting system is the case management 
system, along with its supporting information technology systems. These systems were not 
originally designed to capture or report on the enhanced requirements developed as part of 
the FBI's post-9/1 1 reorganization and restructuring. The FBI recognized this challenge in 
2002 and began a concentrated effort to build supporting systems that include additional 
internal controls to ensure that we accurately capture and report on the activities involved in 
our post-9/1 1 intelligence mission. The FBI has made significant progress in the 
development and implementation of these systems, which are being upgraded as part of the 
FBI's Sentinel project. 

Also, since the time period examined by the OIG Report, the FBI has made 
significant strides in the development of a new central management information system 
known as the Comprehensive Operational Management Plan Advancing Specific Strategies 
(COMPASS). COMPASS accumulates statistical accomplishments from various stand-alone 
systems and presents the information in a unified format available to all senior managers both 
at FBIHQ and in FBI Field Offices. The bulk of the information captured in COMPASS is 
used internally to identify trends and evaluate progress against the FBI's defined strategic 
objectives. The FBI continues to make extensive efforts to redefine performance metrics that 
measure the FBI's achievements against strategic outcomes. 

For a more detailed discussion of steps taken by the FBI and the Department to 
ensure accuracy in statistical reporting, please see the Department’s comments to the 
OIG report, which appear therein. 
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Leahy 35 I am deeply concerned about the chilling effect that the recent firing of 
eight U.S. Attorneys will have throughout the nation. I worry that even a perception 
that decisions in specific corruption cases affected decisions whether or not to fire 
prosecutors could play into how future corruption cases are handled. In your written 
testimony, you state that public corruption prosecutions are a priority for the 
Department of Justice and an example of what the Department is doing right. Earlier 
this year, Senator Pryor and I introduced S. 118, the “Effective Corruption 
Prosecutions Act of 2007,” and you said in answer to my written question that this bill 
“contains several provisions that would assist investigators and prosecutors” in 
combating corruption and that “[w]e welcome the opportunity to work with your 
Committee on anti-corruption legislation that would provide additional tools for 
investigators and fill gaps in existing corruption law.” Will you support this legislation 
and commit to work with the Judiciary Committee to pass this meaningful anti- 
corruption legislation? 

ANSWER: The Department will review the proposal and work with Congress on anti- 
corruption legislation. 


Leahy 36 In connection with your appearance before this Committee on January 
18, 2007, 1 asked your view on the propriety of FBI intelligence-gathering on witnesses 
in connection with hearings for Supreme Court nominees in the 1970’s and 1980’s. In 
written responses you provided to this Committee on April 5, 2007, you stated 
categorically that “political use of the FBI is never appropriate.” (Tr. 2, 69). Do you also 
agree that it is never appropriate to use the Department of Justice for political 
purposes? 

ANSW ER: The Department of Justice must investigate violations of the nation’s laws and 

prosecute the perpetrators of those violations in a neutral and dispassionate manner. We 
agree that it would be improper to interfere with or influence a particular prosecution for 
partisan political gain. 


Leahy 37 If so, please explain your views on this issue and describe the dangers of 

using the Department for political purposes? 

ANSWER: The Department of Justice is the nation’s principal law enforcement agency. 
As such it bears a special responsibility for vindicating the rule of law. The Department’s 
mission statement thus concludes with the objective of “ensur[ing] fair and impartial 
administration of justice for all Americans.” That essential goal means first and foremost 
that neither investigations of offenses nor prosecutions of offenders should be motivated by 
partisan affiliation or the prospect of political advantage. 
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Politicizing the enforcement of the nation’s laws would undermine them completely. 
The perception that some Americans are insulated from prosecution — while others are 
targeted for it — because of a partisan affiliation or political connection would engender 
cynical disregard for the law itself. 

Of course. Americans obey the law even when they know that they will not be 
punished for violating it. But even voluntary compliance would be undermined by the 
politicization of law enforcement. Americans obey the law irrespective of punishment 
because they recognize the moral imperative of obeying the law and conforming to the 
societal values that it represents. If the law is seen to be a political tool rather than a neutral 
statement of democratic will, however, it loses the power to inspire compliance without 
punishment. 


Leahy 38 The Attorney General’s Honors Program has been the Department of 
Justice’s entry-level hiring program since the Eisenhower administration. Hiring for 
this prestigious and competitive program was done by career Department officials until 
2002 when Attorney General Ashcroft placed the program under the control of the 
Deputy Attorney General and political officials. Hiring for the Department’s Summer 
Law Intern program was also moved under the control of political officials. In the years 
since, press reports, anecdotal accounts, and an anonymous letter sent to me and to 
other members of Congress by career Department officials have all suggested that the 
hiring for the Honors Program and the internship program has become highly political. 
These accounts have suggested that applicants with Republican and conservative 
credentials have been preferentially interview ed and hired, and applicants from law 
schools known to be conservative have been favored. These complaints have been 
particularly frequent in the Department’s Civil Rights Division, but have arisen 
elsewhere as well. The recent anonymous letter said that this past year, political officials 
eliminated from the interview list proposed by career employees many applicants with 
liberal or Democratic experience on their resumes. 

In the wake of these charges, the Department announced on April 27 that hiring for the 
Honors Program and the Summer Law Intern Program will be returned to career 
Department employees. Why was this policy changed? 

ANSWER: In 1 98 1 , the Deputy Attorney General (DAG) was assigned the responsibility 
for the administration of the Attorney General’s recruitment program for honor law graduates 
and judicial law clerks and for the employment of law students. (See Order No. 960-81, 46 
FR 52340, October 27, 1981, which amended Parts 0 through 60, Title 28 of the Code of 
Federal Regulations to reflect a reorganization of the Department of Justice. This 
reorganization restructured the focus of authorities and responsibilities vested in the Deputy 
Attorney General and the Associate Attorney General.) Oversight of the Honors Program 
(HP) and the Summer Law Intern Program (SLIP) has remained unchanged over the past 26 
years through six amendments to the responsibilities of the Deputy Attorney General ( See 28 
CFR §§ 0.15(b)(l)(i) and (2)). The Deputy Attorney General has, in turn, charged the Office 
of Attorney Recruitment and Management (OARM) with administrative responsibility for the 
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programs. OARM is a career office that administers matters relating to career attorneys and 
law students within the Department. 

Since 1953, adjustments to the mechanics of the hiring process have been routine. 

For example, immediately prior to 2002, the Department accepted paper applications that 
only allowed candidates to apply to two components. Interviews were conducted in 14 
regional locations and required interviewers, and often candidates, to travel extensively. In 
2002, pursuant to government-wide mandates and in response to competitive changes in the 
legal market, the Department instituted changes to the operating procedures of the HP/SLIP 
to make it e-Gov compliant and to make it accessible and responsive to the needs of the 
broadest possible pool of well-qualified candidates. Key changes included the conversion of 
applications to paperless e-submissions, a modification of the Honors Program interview 
process that eliminated financial burdens on candidates selected for interview, and a renewed 
emphasis on excellence that included a Department-level review of candidates selected for 
interview. 

During the past five years, a staff member from either the Office of the Deputy 
Attorney General (ODAG) or the Office of Associate Attorney General (OASG) has been 
responsible for assembling an ad hoc working group to conduct the Department-level review 
of candidates. In addition to Honors qualifications, they consider the amount of money 
allocated to pay for candidates’ travel to interviews and the hiring needs of the components 
in determining the number of candidates who can be interviewed. 

In 2006, the Department-level review was subject to considerable delay and 
processing issues. Individuals conducting the review were from leadership staff with other 
responsibilities connected to other mission requirements. In December 2006, at the end of 
the interview cycle, in light of these delays and questions related to qualifications and review 
process, the ODAG hosted a meeting with OARM and component representatives to discuss 
a number of processing issues, including the reasons component candidates were removed 
from consideration. At the meeting, the components were informed that candidates were 
deselected for three reasons: 1) the applicants came from lower-ranked schools and/or had 
inferior grades; 2) applications demonstrated poor writing or grammar skills; or 3) applicants 
posted inappropriate material on the internet. At the conclusion of the meeting, ODAG asked 
the components to submit suggestions on how to improve the process to OARM by mid- 
January, In turn, OARM consolidated the comments, reviewed the suggestions, and provided 
recommendations to ODAG regarding their implementation. As a result of suggestions made 
during the meeting and in subsequent component recommendations, ODAG approved a 
number of recommended procedural changes, as reflected in an April 26, 2007, 
memorandum (attached). 

The changes in the April 26, 2007, memorandum are designed to facilitate and 
expedite the review and other related processes. The new procedures further encourage 
quality review throughout the process and will increase understanding of the basis of the 
review at all levels. 
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Leahy 39 How is the Department implementing the announced plan to return 
hiring for these two programs to career employees? 

ANSWER: As reflected in the attached April 26, 2007, memorandum the 2007 Honors 
Program review will be directly administered by OARM with the ad hoc working group 
composed of representatives of the hiring components. Components will have increased 
opportunity to articulate any additional component-specific qualifications used in making 
interview selections, and will be provided with specific reasons for the proposed removal of 
any individual from their candidate pool. An appeals process will afford components the 
ability to request a second level review. Review of SLIP selections will be significantly 
reduced. 


Leahy 40 What steps are being taken to ensure that political influence is not 
exercised in the hiring process? 

ANSWER: The Honors Program attracts applicants from diverse backgrounds attending 
law schools throughout the nation. Historically, each year it hires about 140-150 entry-level 
attorneys from 70 to 80 law schools. In 2006, 75 law schools were represented in the 
incoming Honors Program class, most with 1 to 2 hires. Law schools represented by higher 
numbers of entry-level hires are: Harvard (16), George Washington University (10), 
Georgetown University (7), American University (5), New York University (4), Stanford 
University (4), University of Texas (3), Washington University in St. Louis (4), and Yale 
University (4). The modifications outlined in the responses to Questions 38 and 39 reflect 
additional steps to ensure the continued selection of highly qualified candidates from the 
broadest applicant pool on a fair and impartial basis. 

Honors Program hires, like experienced hires made by the components, are subject to 
a full field FBI background investigation, a suitability adjudication by OARM and, when 
necessary for the position, a national security clearance by the Security and Emergency 
Preparedness Staff (SEPS). 


Leahy 42 Would you be willing to make career Department employees who are 
involved in the hiring process available on occasion to answer questions about how the 
process is proceeding? 

ANSWER: As with all Congressional requests, the Office of Legislative Affairs will work 
with you to provide an appropriate responder on behalf of the Department. Normally, career 
employees are not expected to testify, but do assist Department representatives in providing 
appropriate responses. 


Leahy 70 Are you aware of reports that Mr. Griffin was involved in an effort 
during the 2004 election to challenge voting by primarily African-American voters 
serving in the Armed Forces overseas? 
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ANSWER: We are unaware of reports that Mr. Griffin was involved in an effort during 
the 2004 election to challenge voting by primarily African-American voters serving in the 
Armed Forces overseas. 

It is important to note, however, that during this Administration the Civil Rights 
Division has continued to work diligently to protect the voting rights of our nation’s military 
and overseas citizens. The Division has enforcement responsibility for the Uniformed and 
Overseas Citizen Absentee Voting Act (UOCAVA), which ensures that overseas citizens and 
members of the military, and their household dependents, are able to request, receive, and 
cast a ballot for Federal offices in a timely manner for Federal elections. 

As a result of our efforts, in Fiscal Year 2006, the Voting Section filed the largest 
number of cases under UOCAVA in any year since 1 992. In Calendar Year 2006, we filed 
successful UOCAVA suits in Alabama, Connecticut, and North Carolina and reached a 
voluntary legislative solution without the need for litigation in South Carolina. In Alabama 
and North Carolina, we obtained relief for military and overseas voters in the form of State 
legislation. In response to the lawsuit, the Alabama General Assembly enacted legislation 
that extends the period between the primary and run-off elections to six weeks and allows 
ballots cast by military and overseas voters to be counted if they are received within seven 
days after the election. In North Carolina, the legislation expanded the time between 
primary and run-off elections from 4 to 7 weeks and extended voters' opportunity to send and 
receive absentee ballots via facsimile to all categories of voters protected by UOCAVA. The 
South Carolina legislature passed legislation requiring an absentee instant runoff ballot, to be 
mailed simultaneously with primary ballots at least 45 days before the primary election, and 
extending provisions allowing electronic transmission of applications and absentee ballots to 
all UOCAVA covered voters. We also obtained permanent relief in the form of legislation in 
a suit originally filed against Pennsylvania in 2004; the Pennsylvania legislation extends the 
deadline for receiving absentee ballots from UOCAVA voters to seven days after an election 
All of these accomplishments prompted an award from the Department of Defense to the 
Deputy who supervised all of these cases. The Division also filed a second UOCAVA suit in 
2004 and two UOCAVA suits in 2002. The Civil Rights Division will continue to make 
every effort to ensure that our citizens abroad and the brave men and women of our military 
are afforded a full opportunity to participate in Federal elections. 


Specter 120 A report submitted to Congress by DOJ’s Inspector General on the FBI’s 
use of National Security Letters (NSLs) reveals flagrant misuse of NSLs. The Report 
“found widespread and serious misuse of the FBI’s national security letter authorities.” 
It also “found that the FBI did not provide adequate guidance, adequate controls, or 
adequate training on the use of these sensitive authorities.” And, it concluded “the 
FBI’s oversight of the use of NSL authorities expanded by the Patriot Act was 
inconsistent and insufficient.” Director Mueller testified about the actions that he is 
taking to remedy the FBI’s misuse of NSLs. As Attorney General, you have 
responsibility over the FBI. What have you done to see that the FBI complies with the 
law and discontinues its flagrant abuse of NSLs? 


31 


VerDate Nov 24 2008 


1 4:48 Oct 08, 2009 Jkt 038236 PO 00000 


Frm 00135 Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\38236.TXT SJUD1 


PsN: CMORC 



130 


VerDate Nov 24 2008 


ANSWER: Please see the response to Question 2, above. 


Specter 121 In your letter dated January 17th, 2007 to Chairman Leahy and Ranking 
Member Specter, you explained that on January 10th, the FISA Court issued orders 
“authorizing the Government to target for collection international communications into 
or out of the United States where there is probable cause to believe that one of the 
communicants is a member or agent of al Qaeda or an associated terrorist 
organization.” You further said that in light of this order, “any electronic surveillance 
that was occurring as part of the Terrorist Surveillance Program will now be conducted 
subject to the approval of the Foreign Intelligence Surveillance Court.” You also stated 
that the President had determined not to reauthorize the Terrorist Surveillance 
Program because the FISA Court orders will “allow the necessary speed and agility.” 
What are the factors for establishing “probable cause to believe that one of the 
communicants is a member or agent of al Qaeda or an associated terrorist 
organization”? 

ANSWER: As you know, the Attorney General wrote a letter to you and Chairman Leahy 
on January 17, 2007, informing you that on January 10, 2007, a Judge of the Foreign 
Intelligence Surveillance Court issued orders authorizing the Government to target for 
collection international communications into or out of the United States where there is 
probable cause to believe that one of the communicants is a member or agent of al Qaeda or 
an associated terrorist organization. The Attorney General also explained in his letter that, as 
a result of these orders, any electronic surveillance that was being conducted pursuant to the 
Terrorist Surveillance Program will now be conducted subject to the approval of the Foreign 
Intelligence Surveillance Court. Further details concerning these orders — including the 
information you seek in this question — cannot meaningfully be provided in this format 
without exposing highly classified operational details. However, we have briefed you and 
the Intelligence Committees on the operational details of these orders and also made 
exceptionally sensitive documents concerning these orders available to you. We would be 
pleased to answer this or any other questions you may have concerning the orders, to the 
extent our briefings to date have not fully addressed those questions. 


Specter 122 What are the factors required to establish probable cause on the 
communications coining from outside the United States into the United States? 

ANSWER: Please see the response to Question 121, above. 


Specter 123 Your January 17th letter referenced above suggest that the current 
framework (i.e., FISA together with the new FISA Courts orders) provides sufficient 
flexibility for the Administration to conduct foreign intelligence surveillance as needed. 
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ANSWER: We note that our January 17 th letter discussed a need for “speed and agility” to 
protect the Nation from the threat posed by al Qaeda and associated terrorist organizations. 
For the reasons set forth in our answer to question 124, there remains a need to modernize 
FISA to reflect the new threats and technologies of the 21 st century. 


Specter 124 Given this backdrop, why is there a need for the FISA Modernization bill 
that the Administration submitted to the Congress on Friday, April 13th, 2007? 

ANSWER: The existence of the FISA Court orders does not alter the Administration's 
position that FISA needs to be modernized to reflect the new threats and technologies of the 
21st Century. The Administration’s FISA Modernization proposal incorporates many 
provisions supported by members of Congress last year— including several proposals made in 
the bill you introduced last summer, S.2453. FISA still needs to be modernized to account 
for sweeping changes in telecommunications technology that have occurred since FISA was 
drafted in 1978. These changes have resulted in FISA requiring in a significant number of 
cases the Government to obtain court orders to intercept the communications of foreign 
persons overseas — a result that hampers our intelligence capabilities in a manner that we 
believe was not intended by FISA’s drafters and that does not advance the privacy interests 
of Americans. We also feel strongly that companies alleged to have cooperated with 
authorized communications intelligence activities in the wake of the September 1 1 attacks 
should be protected from liability. The Department of Justice looks forward to working with 
the Congress and with this Committee on this important issue. 


Kennedy 165 You stated in your written testimony that you had “asked the Justice 
Department’s Office of Professional Responsibility to further investigate this matter.” 
You said, “Working with the department’s Office of Inspector General, these 
nonpartisan professionals will complete their own independent investigation so that 
Congress and the American people can be 100 percent assured of what I believed and 
what the investigation thus far has shown: that nothing improper occurred.” 

Recent events, however, have demonstrated that this Administration does not respect 
the Office of Professional Responsibility as an independent organization to find and 
report the truth. We know, for example, that OPR was not permitted to investigate the 
involvement of Department attorneys in the unlawful warrantless wiretapping 
conducted by the National Security Agency. OPR’s investigating attorneys were denied 
security clearances to conduct the investigation, even though many other attorneys in 
the Department were granted clearances. Recently, the career attorney leading the 
lawsuit against the tobacco companies charged that OPR engaged in a whitewash in its 
investigation of allegations that political interference produced a S100 billion reduction 
in the remedy the government requested. 

An OPR investigation into allegations that the head of the Civil Rights Division’s 
Voting Section engaged in unprofessional conduct and procedural irregularities in 
approving a Georgia photo ID law that disadvantaged minority voters has been 
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pending for 18 months with no resolution. Unfortunately, we simply cannot be certain 
that the politicization of the Department of Justice has not spread to OPR. What is the 
precise matter being referred. In other words, what will be the scope of the 
investigation? 

ANSWER: The Attorney General initially requested that the Office of Professional 
Responsibility (OPR) conduct an investigation to examine issues related to the recent 
removals of United States Attorneys. When the Office of the Inspector General (OIG) 
learned of the request, the OIG discussed with OPR the OIG’s belief that, within the 
Department, the OIG was the entity that should conduct such an investigation. OPR 
disagreed because it believed that it had jurisdiction to conduct the investigation. The 
interim Chief of Staff to the Attorney General discussed the matter with OPR and the OIG, 
and he asked OPR and the OIG to jointly conduct the investigation, which they are doing 
currently. The Attorney General, the Deputy Attorney General, and their respective Offices 
are recused from this matter. As the Department has advised the Committee previously, the 
findings in the final OIG and OPR report will be made public upon completion of the joint 
investigation. Additional requests for responses should await release of this final report. 


Kennedy 166 Please provide any and all written material that discusses the scope or 
nature of the referral to OPR. 

ANSWER: Please see the response to Question 1 65, above. 


Kennedy 167 Can you give us any assurance that the investigation will be completed in 
a reasonable amount of time? 30 days? 60 days? 90 days? 

ANSWER: Please see the response to Question 1 65, above. 

Kennedy 168 Will the results of the report be made public? 

ANSWER: Please see the response to Question 1 65, above. 


Kennedy 169 To whom does the head of OPR report? 

ANSWER: Please see the response to Question 165, above. 

Kennedy 170 Is an OPR report subject to review in the Department before it is 
finalized? Can it be changed? Can it be delayed? Do you have the authority to stop an 
investigation? 

ANSWER: Please see the response to Question 165, above. 
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Kennedy 1 7 1 Can you assure us that neither you nor the President will interfere with 
the OPR investigation? 

ANSWER: Please see the response to Question 165, above. 


Kennedy 1 72 Will OPR investigators be given complete access to Department of Justice 
and White House communications and witnesses? 

ANSWER: Please see the response to Question 165, above. 


Kennedy 173 During your confirmation hearings, you pledged to “commit the 
Department to investigating and prosecuting bias-motivated crimes at the federal level 
to the fullest extent of the law.” Those were your words. Yet, there has been a steady 
decline in hate crime prosecutions and convictions. In 1999, the Department charged 
45 individuals with hate crimes and convicted 38. In 2006, the Department charged 20 
individuals with hate crimes and convicted 19. Hate crime prosecutions have essentially 
been cut in half under this Administration even though official data say more than 
8,000 hate crimes occur every year. The largest decrease in prosecutions occurred after 
you took office. The number of hate crime charges dropped from 38 in 2004 to 16 in 
2005 and hate crime convictions dropped from 26 tol3. The 2005 edition of the FBI 
crime data compendium, Crime in the United States, was published without a summary 
of hate crime data for the first time since 1996. Hate crimes have obviously become less 
of a priority in your time at the Department. The numbers suggest a serious shift in the 
Department’s priorities away from hate crimes. Why is that? 

ANSWER: Violent crime motivated by prejudice or animus against a particular class or 
group of citizens should never be tolerated. Prosecuting bias-motivated crimes to the fullest 
extent of federal law remains a priority of the Department. 

Generally speaking, with respect to bias-motivated crimes and other criminal civil 
rights matters, the Department initially determines whether the local law enforcement 
authorities intend to proceed with a prosecution. Not only are bias-motivated crimes 
prosecutable as violent crimes under existing laws in every state, but they are specifically 
prohibited by the vast majority of states. The Department will prosecute such cases if the 
state either fails to prosecute the matter or a state prosecution does not vindicate the 
underlying federal interest that is at stake. 

The Civil Rights Division has brought a number of high profile bias-motivated crime 
cases in recent years. In fact, Criminal Section Deputy Chief Barbara Bernstein was selected 
earlier this year to receive the coveted Helene and Joseph Sherwood Prize for Combating 
Hate by the Anti-Defamation League. As one of the select few in law enforcement to receive 
the prestigious award, the ADL said that Deputy Chief Bernstein “exemplifies an ongoing 
commitment, support, and contribution in helping to eliminate hate and prejudice.” 
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Examples of recent prosecutions include: 

• United States v. Coombs (M.D, Fla.): In August 2006, a defendant in Florida pleaded 
guilty to burning a cross in his yard to intimidate an African-American family that 
was considering buying a house located next door to the defendant’s residence. 

• United States v. Laskey, (D. Or.): In April 2007, defendant Jacob Laskey, a member 
of the Volksfront white supremacist group, was sentenced to 1 1 years and three 
months in federal prison for conspiring to vandalize the Temple Beth Israel by 
throwing rocks with swastikas etched in them through the closed windows during an 
evening service. 

• U.S. v. Walker. (D. Utah): Three members of the National Alliance, a white 
supremacist organization, were charged with assaulting a Mexican- American 
bartender in the Salt Lake City bar where he was working. Less than three months 
later, the defendants assaulted an individual of Native-American heritage outside a 
different bar in Salt Lake City. In 2007, all three defendants were convicted at trial. 
The ADL praised the Department for its successful prosecution of this case. 

• United States v. Saldana, (C.D. Cal.): In August 2006, four Latino gang members 
were convicted of threatening and assaulting African Americans in a neighborhood 
that the defendants and their gang members sought to control. All four defendants, 
members of the notorious Avenues street gang, were convicted of a conspiracy charge 
that alleged numerous violent assaults against African Americans, including murders 
that took place in 1999 and 2000. Specifically, the jury found that the defendants 
caused the death of Christopher Bowser, an African-American man who was shot 
while waiting at a bus stop in Highland Park on December 11, 2000. The jury also 
found that the defendants caused the death of Kenneth Kurry Wilson, an African- 
American man who was gunned down while looking for a parking place in Highland 
Park on April 1 8, 1999. Three of the defendants were also convicted of murdering 
Wilson because he was African American and because he was using a public street, 
and using a firearm during the commission of a conspiracy and hate crime. All four 
defendants received life sentences. 

• United States v. Oakley (D.D.C.): In April 2006, the defendant entered a guilty plea to 
emailing a bomb threat to the Council on American Islamic Relations. 

• United States v. Baird (W.D. Ark.): In April 2006, the defendant entered a guilty plea 
to burning a cross near the home of a woman whose white daughter’s African- 
American boyfriend was living with her and her daughter. Three additional 
defendants were charged in May 2006 with participating in the cross burning. The 
defendant was sentenced in November 2006. Three additional defendants were tried 
in September 2006, two of whom were convicted on charges of conspiracy and are 
awaiting sentencing. 
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• United States v, Nix (N.D. Ill,): In March 2006, the defendant entered a guilty plea to 
interference with an Arab- American family’s housing rights by igniting an explosive 
device inside the family’s van that was parked near their home, 

• United States v. Baalman. (D. Utah): From December 2005 through January 2006, in 
Salt Lake City, three white supremacists pleaded guilty to assaulting an African- 
American man riding his bicycle to work because of his race and because they wanted 
to control the public streets for the exclusive use of white persons. 

• United States v. Fredericy and Kuzlik (N.D. Ohio): In October and November 2006, 
defendants Joseph Kuzlik and David Fredericy pleaded guilty to conspiracy, 
interference with housing rights, and making false statements to federal investigators. 
In February 2005, these defendants poured mercury on the front porch and driveway 
of a bi-racial family in an attempt to force the family out of their Ohio home. 

• United States v. Hobbs (E.D.N.C.): In a case stemming from a series of racially- 
motivated threats aimed at an African-American family in North Carolina, four adults 
were convicted and one juvenile was adjudicated delinquent. Two of the adults were 
convicted at trial for conspiring to interfere with the family’s housing rights and, on 
July 5, 2005, were sentenced to 21 months in prison. A third defendant pleaded guilty 
to a civil rights conspiracy charge, and the fourth defendant pleaded guilty to 
obstruction of justice for his role in the offense. 

• United States v. Hildenbrand. (W.D. Mo.): In April 2004, five white supremacists 
pleaded guilty to assaulting two African-American men who were dining with two 
white women in a Denny’s restaurant in Springfield, Missouri. One of the victims 
was stabbed and suffered serious injuries. The defendants were sentenced to terms of 
incarceration ranging from 24 to 5 1 months. 

• United States v. May (W.D.N.C.): On March 4, 2004, in a case personally argued by 
the then-Assistant Attorney General for the Civil Rights Division, the United States 
Court of Appeals for the Fourth Circuit agreed with the Division that the district court 
should have imposed a stiffer sentence on the perpetrator of a cross burning in 
Gastonia, North Carolina. On March 28, 2005, the defendant was re-sentenced by 
another district court judge to one year and one day in prison. 

An additional bias-motivated murder case is set for trial later this year. In United 
States v. Eye and Sandstrom, attorneys from the Civil Rights Division and the United States 
Attorney’s Office for the Western District of Missouri are prosecuting two men who, 
according to the indictment, fatally shot an African-American man as he was walking to 
work in downtown Kansas City. If convicted, the government will seek the death penalty. 

The Division also has a strong and ongoing commitment to reexamining and 
investigating unsolved Civil Rights-era murders and other crimes. In February 2007, the 
Attorney General, the Assistant Attorney General for the Civil Rights Division, and the FBI 
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Director announced an initiative to investigate Civil Rights-era crimes and a new partnership 
with non-governmental organizations. 

James Ford Seale was indicted on January 25, 2007, by a federal grand jury for two 
counts of kidnapping resulting in death and one count of conspiracy for his participation in 
the abductions and murder of two nineteen- year-old African-American men, Henry Dee and 
Charles Moore, in 1964. According to the allegations in the indictment, the victims in this case 
were kidnapped by a group of White Knights of the Ku Klux Klan that included James Seale. 
Dee and Moore were beaten by their captors, then transported and finally forcibly drowned by 
being thrown into the Old Mississippi River. They were tied to heavy objects alleged to have 
included an engine block, iron weights, and railroad ties. A federal jury returned guilty 
verdicts against Seale on all three counts on June 14, 2007. 

In February 2003, the Division successfully prosecuted Ernest Henry Avants for the 
1966 murder of Ben Chester White, an elderly African-American sharecropper in Mississippi 
who, because of his race and efforts to bring the Reverend Martin Luther King, Jr., to the 
area, was lured into a national forest and shot multiple times. That conviction was affirmed in 
April 2004. 

In 2004, the Division announced that federal assistance would be provided to local 
officials conducting a renewed investigation into the 1955 murder of Emmett Till, a 14-year 
old African-American boy from Chicago. Till was brutally murdered while visiting relatives 
in Mississippi after he purportedly whistled at a white woman. Two defendants were 
acquitted in state court four weeks after the murder. Subsequent to the trial, the defendants 
admitted their guilt. Both men are now deceased. The investigation showed that there was 
no federal jurisdiction. Thus, on March 16, 2006, the Justice Department reported the results 
of its investigation to the district attorney for Greenville, Mississippi, for her consideration. 

A state grand jury in Mississippi declined to indict the case. 

Moreover, after September 1 1, 2001, the Civil Rights Division implemented an 
initiative to combat "backlash" crimes involving violence and threats aimed at individuals 
perceived to be Arab, Muslim, Sikh, or South Asian. This initiative has led to numerous 
prosecutions involving physical assaults, some minor and some involving dangerous 
weapons, resulting in serious injuries, as well as threats made over the telephone, on the 
internet, through the mail, and in face-to-face interactions. We have also prosecuted cases 
involving shootings, bombings, and vandalism directed at homes, businesses, and places of 
worship. The Department has investigated more than 750 bias-motivated incidents since 
September 1 1, 2001. Our efforts have resulted in 32 federal convictions in “backlash” cases. 
The Department also assisted local law enforcement in bringing more than 160 such criminal 
prosecutions. ] 


Durbin 195 Defense Secretary Robert Gates has argued that the detention facility at 
Guantanamo Bay should be closed. According to recent media reports. Secretary of 
State Condoleeza Rice agrees with Secretary Gates, but you have objected. Is it true 
that you have objected to closing the Guantanamo Bay detention facility? 
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ANSWER: It would be inappropriate to discuss the internal deliberations of the Executive 
Branch. The President, however, has made the position of the Administration clear. As the 
President explained on September 6, 2006, the United States is continuing “to urge nations 
across the world to take back their nationals at Guantanamo who will not be prosecuted by 
our military commissions. America has no interest in being the world's jailer. But one of the 
reasons we have not been able to close Guantanamo is that many countries have refused to 
take back their nationals held at the facility. Other countries have not provided adequate 
assurances that their nationals will not be mistreated — or that they will not return to the 
battlefield, as more than a dozen people released from Guantanamo already have. We will 
continue working to transfer individuals held at Guantanamo, and ask other countries to work 
with us in this process. And we will move toward the day when we can eventually close the 
detention facility at Guantanamo Bay.” 


Durbin 196 If so, why do you believe that Guantanamo Bay should remain open? 

ANSWER: The Guantanamo Bay detention facility currently serves a vital national 
purpose, namely, preventing members of al Qaeda and other enemy combatants from 
attacking the United States and its allies. As explained above, the United States is working 
with other nations to transfer detainees from Guantanamo to the custody of other nations 
under conditions where they will not pose an unacceptable threat to the United States and 
where they will be treated humanely. This process presents a number of practical difficulties, 
and it will not occur overnight. 

For those awaiting transfer to their home countries, for those whose transfer would 
pose an unacceptable risk to the security of the United States, and for those who will be tried 
by military commission, closing the Guantanamo Bay detention facility and incarcerating 
large numbers of alien enemy combatants on United States soil is not the solution. Many of 
these detainees are hardened terrorists. They include terrorist trainers, bomb makers, terrorist 
financiers, body guards for Osama bin Laden, potential suicide bombers — and the 
mastermind of the September 1 1th attacks. Bringing them closer to the American people 
would not make this country more secure. Holding these members of al Qaeda and affiliated 
organizations on United States soil also would present a variety of legal difficulties, 
including barriers to transferring them back to their home countries when circumstances 
warrant. In any event, there is simply no reason to immediately close the professional and 
secure detention facility that the United States operates at Guantanamo Bay. The unlawful 
enemy combatants detained at Guantanamo Bay have received extensive procedural 
protections, including access to our Nation’s own domestic courts. Such measures are not 
required by domestic or international law, and they are unprecedented in the history of war. 
The Guantanamo Bay detention facility serves an important purpose of securing dangerous 
enemies of the United States and preventing them from retuning to the battlefield, all the 
while providing the detainees with generous procedural safeguards that exceed the 
requirements of the law of war. 
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Durbin 197 In a December 2005 Washington Post op-ed, you said, “There have been 
no verified abuses in the four years of the [Patriot] act’s existence.” However, a recent 
investigation by the Justice Department’s Inspector General concluded that the FBI 
was guilty of “serious misuses” of the National Security Letter authority. Will you now 
acknowledge that there have been verified abuses of the Patriot Act? 

ANSWER: The statutory authorization for the issuance of NSLs predated the USA 
PATRIOT Act. While the USA PATRIOT Act and its reauthorizing legislation made 
significant changes to the NSL authorities in order to better protect the national security, the 
problems identified by the Inspector General with respect to the FBI’s use of NSL authorities 
relate to the failure to have sufficient internal controls, the failure to provide adequate 
training, and in some instances, the failure to follow FBI’s own policies and the Attorney 
General’s Guidelines. We note that the Inspector General did not find intentional or 
deliberate violations of the national security letter statutes. Attorney General Guidelines, or 
internal FBI policies with respect to the issuance of NSLs. However, the Attorney General 
recognizes that the deficiencies identified by the Inspector General are serious, and has 
ordered substantial and significant corrective actions to address those problems. Those 
measures are detailed in response to Question 2, above. 


Durbin 198 In April 2005, in testimony to this Committee, you stated that, “The 
government should not be obtaining the library records of law-abiding Americans, and 
I will do everything within my power to ensure that this will not happen on my watch.” 
According to recent testimony before Senator Feingold’s Constitution Subcommittee, 
the FBI issued an NSL for the records of every patron at a Connecticut library. Surely 
the vast majority of these library patrons are innocent American citizens. Will you now 
acknowledge that the Justice Department has sought the library records of law-abiding 
Americans? 

ANSWER: The question appears to relate to an NSL that was served on Library 
Connection, Inc. on May 19, 2005. The NSL at issue was not issued to a library and it did 
not seek the “library records” of “every patron at a Connecticut library.” To the contrary, the 
NSL at issue was sent to a non-profit cooperative that provides technological services, such 
as Internet access, to certain libraries. The NSL at issue sought subscriber information, 
billing information, and access logs related to the use of a specific IP address on a specific 
date and for a specific 45-minute period of time. The NSL therefore, did not seek any 
information about books checked out by any individual, but sought information about the use 
of a specific IP address for a particular period of time. The NSL was issued as part of a 
counterterrorism investigation and was as narrowly tailored as possible, given the underlying 
facts. 


Durbin 199 How can you assure law-abiding Americans that the government will not 
obtain their library records on your watch when the law allows government agents to 
obtain these records without your approval and without any connection to a suspected 
terrorist? 
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ANSWER: The NSL authorities permit the government to seek only certain records that 
are relevant to the conduct of authorized investigations of international terrorism or 
clandestine intelligence activities. The NSL statutes also permit judicial review of NSLs and 
applicable nondisclosure provisions. Moreover, as discussed above, in the response to 
Question 2, the Department of Justice is undertaking significant efforts to ensure that the 
legal requirements applicable to national security investigations are fully met. 


Durbin 200 In your written testimony you noted that the FBI has prohibited the use 
of exigent letters. However, there is a crucial area of disagreement between the FBI 
and the Inspector General. The Inspector General found that the use of exigent letters 
violates the law. FBI Director Mueller has said that “the FBI does not believe that the 
use of exigent letters is improper in itself.” What is your view? Is the use of exigent 
letters illegal? 

ANSWER: The IG identified four problems with the so-called exigent letters as they were 
used by the FBI’s Communications Analysis Unit (CAU): 1) although the letter asserted 
there were exigent circumstances, that was not always the case; 2) the CAU maintained no 
records supporting the claimed emergency; 3) although many of the letters asserted that a 
Federal grand jury subpoena had been requested, in fact, in most circumstances a grand jury 
subpoena had not been requested and the intent was to provide the carrier with an NSL; and 
4) in many cases, although subsequent legal process had been promised to the carrier, no 
process (neither a grand jury subpoena nor an NSL) was delivered in a timely fashion. 

It was not until the FBI received the IG’s draft report that executive leadership 
became aware of the full scope of the problems with the use of the so-called exigent letters. 
Upon learning of this matter, the FBI worked quickly to develop guidance that would address 
the shortcomings identified in the IG’s report, while ensuring that the policy did not 
undermine the Bureau’s ability to receive information under 18 U.S.C. § 2702(c)(4), a 
critical provision allowing communications service providers to give the government 
information in certain emergency circumstances. That policy, which was issued on March 1, 
2007, discontinues the use of “exigent letters” of the sort described in the IG’s report, but 
affirms that the Bureau may continue to receive information pursuant to section 2702. The 
new form 2702 letter makes it very clear that: production of the records is at the carrier’s 
discretion; no other legal process is promised; and, by policy, the emergency justifying this 
requirement must be documented. Accordingly, the FBI believes the new policy deals 
precisely with the problems identified by the IG and appropriately balances privacy concerns 
with investigative needs in case of dire, life-threatening emergencies. 


Durbin201 Why was Cho Seung-Hui, who was found by a court to be mentally ill, 
permitted to buy guns and ammunition? 

ANSWER : The Gun Control Act makes it unlawful for any person who has been 
“adjudicated as a mental defective” or who has been “committed to a mental institution” to 
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receive or possess firearms. ATF regulations published in 1997 (27 C.F.R. § 478.1 1) define 
those terms as follows: 

Adjudicated as a mental defective. 

(a) A determination by a court, board, commission, or other lawful authority 
that a person, as a result of marked subnormal intelligence, or mental illness, 
incompetency, condition, or disease: 

(1) Is a danger to himself or to others; or 

(2) Lacks the mental capacity to contract or manage his own 
affairs. 

(b) The term shall include — 

(1) A finding of insanity by a court in a criminal case; and 

(2) Those persons found incompetent to stand trial or found not guilty 
by reason of lack of mental responsibility pursuant to articles 50a and 72b of 
the Uniform Code of Military Justice, 10 U.S.C. 850a, 876b. 

Committed to a mental institution. A formal commitment of a person to a 
mental institution by a court, board, commission, or other lawful authority. 

The term includes a commitment to a mental institution involuntarily. The 
term includes commitment for mental defectiveness or mental illness. It also 
includes commitments for other reasons, such as for drug use. The term does 
not include a person in a mental institution for observation or a voluntary 
admission to a mental institution. 

Documents obtained by the Department from the Commonwealth of Virginia show 
that Cho Seung-Hui was found by a Virginia Special Justice to present an imminent danger 
to himself as a result of mental illness. The court also found that a less restrictive alternative 
to involuntary hospitalization and treatment was suitable in his case and, instead, ordered 
Cho to receive out-patient treatment. The court’s determination made Cho prohibited under 
the “adjudicated as a mental defect” portion of the Federal firearm prohibitions. 

The State of Virginia is one of the few states to develop a system by which 
information about orders by courts or other lawful authorities relating to persons with 
disqualifying mental illness are reported to state authorities that conduct background checks 
on prospective firearm purchasers. Virginia is also one of only a handful of states that makes 
significant amounts of information about the existence of such disqualifying state records 
available at the national level for purposes of firearms checks by the National Instant 
Criminal Background Check System (NICS) established under the Brady Act. However, the 
Virginia law requiring the sharing of this information for this purpose was limited to cases 
involving involuntary commitments. Thus, a case in which a person has been adjudicated to 
have a mental defect, as defined in the ATF regulations, but was not involuntarily committed, 
was not reportable to the NICS under the Virginia law. As a result of this legal limitation, 
the information about the court’s order finding that Cho was a danger to himself because of 
mental illness was not available to the Virginia State Police when the NICS check was 
performed at the time Cho purchased the firearms he used in the shootings at Virginia Tech. 
However, Virginia Governor Kaine has recently issued an Executive Order requiring 
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agencies to report any mental health adjudication making a determination of dangerousness 
and ordering involuntary treatment, whether or not the treatment is to be received in an 
inpatient or outpatient setting. 


Durbin 202 Please describe the steps that the Department of Justice was taking prior 
to April 16, 2007, to ensure that mentally ill persons were prevented from purchasing 
guns or ammunition. 

ANSWER : The effectiveness of the NICS in preventing gun transfers to prohibited 
persons depends directly on the availability to the system of automated information about 
which individuals are prohibited from receiving a firearm. The NICS is a computerized 
system that queries several national databases simultaneously in order to process a name- 
based background check. The databases checked include (1) the Interstate Identification 
Index (III or “Triple I”), a database of criminal history records, (2) the National Crime 
Information Center (NCIC), which includes files of protection orders and wanted persons 
relevant to gun background checks, and (3) the NICS Index, which includes records collected 
by the FBI relevant to gun background checks that are not in the III or NCIC. 

The Brady Act requires Federal agencies to submit to the NICS upon the request of 
the Attorney General information on persons prohibited from receipt of a firearm under 
Federal or State law. The Brady Act does not require States to submit information on 
prohibited persons to the NICS. Thus, the States are under no obligation or requirement 
under the Brady Act or any other Federal law to submit information on disqualified persons 
to the NICS. To the extent that States submit information on prohibited persons to the NICS, 
they do so voluntarily. Similarly, States’ submission to the FBI of criminal history and other 
information relied upon by NICS and generally used by law enforcement officials in the III 
and NCIC is not mandated by Federal law. States submit such information voluntarily in 
order to gain the mutual benefit of having ready access to criminal history and other 
information relevant to law enforcement activities on an individual arising in other States. 
Thus, all of the relevant State information available for NICS checks is provided voluntarily 
by the States to the FBI and entered into one of the three information systems checked by the 
NICS - the III, the NCIC, or the NICS Index. 

The Brady Act established the NCHIP Federal funding program, administered by 
BJS, as the primary means to improve the automation and accessibility of State criminal 
records at the national level. NCHIP awards totaled just over $506 million between 1995 and 
2006, and the States have spent approximately $30 million in matching funds since a 
matching requirement was imposed in 2000. hi addition to providing funding to States 
through NCHIP, the FBI, in coordination with ATF, has been working to encourage the 
States to submit information on prohibited persons to the NICS. This outreach has included 
education on the Federal firearm prohibitions as well as technical support to facilitate the 
electronic submission of information. Despite the tremendous progress NCHIP and the 
Department’s other efforts have made in creating a national system for automated access to 
criminal history records and other information used by law enforcement, significant 
shortcomings remain in the completeness of the records in the system and the availability of 
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relevant records for NICS checks. The continuing need for record improvement as it relates 
to NICS checks was discussed in greater detail in a statement by Rachel L. Brand, Assistant 
Attorney General for Legal Policy, at a May 10, 2007 hearing before the Committee on 
Oversight and Government Reform, Subcommittee on Domestic Policy, United States House 
of Representatives. A copy of Ms. Brand’s statement is enclosed for your information. 

There are two files in the NICS Index into which Federal agencies and the States can 
enter information about individuals who have a disqualifying mental health history - the 
Mental Defective File and the Denied Person File. The Mental Defective File contains only 
the names and other biographical information, such as date of birth or social security 
numbers, of the individuals with a disqualifying mental health history. The Denied Persons 
File contains the names and biographical information of individuals who are prohibited from 
receiving a firearm, but whose record is not entered into another system or file checked by 
the NICS. The FBI allows States to enter names about disqualifying mental health histories 
in the Denied Persons file. This allows a State to share this information for purposes of 
NICS checks without necessarily identifying the person whose name is entered as having a 
mental health history. Neither file contains information about medical records or the details 
of the mental health history. If a prospective firearm purchaser is found to match a name in 
the file, the proposed gun transfer is denied. If the individual wishes to challenge the denial, 
the agency that provided the name then becomes involved in the appeal and the review of the 
underlying facts. 

The FBI NICS Section, in coordination with ATF, has made continuing efforts to 
encourage States to provide more mental health records to NICS. Examples of outreach 
efforts seeking relevant mental health information or history include a letter sent by the NICS 
in June 2001 to the heads of all State central records repositories urging the States to make 
submissions to the NICS Index, including mental health records. Letters specifically urging 
the submission of relevant mental health records also were sent on May 14, 2004, to all State 
attorneys general, all State governors, and to all State departments of mental health. A 
similar letter was sent on March 7, 2007, to the Attorneys General of all States and territories 
that are not yet making significant, or any, submissions of records to the Mental Defective 
File. Additional outreach by the NICS Section includes, for example, presentations on the 
topic of disqualifying mental health records to annual NICS User Conferences that have in 
attendance representatives from most States, State clerk of court and court manager 
conferences, the National Association of State Mental Health Program Directors, judicial 
conferences, and sheriff association meetings. Several of the NICS Operation Reports 
published by the FBI since the NICS began have also included information on this topic. 

In addition to these efforts by the FBI to encourage State submission of mental health 
records to the NICS, the Bureau of Justice Statistics has included in all National Criminal 
History Improvement Program (NCHIP) program announcements as an allowable cost 
funding for providing disqualifying mental health information for gun background checks. 
Every NCHIP program announcement since 2002 has identified the submission of such 
information to the NICS Index as a “program priority.” 
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The FBI has obtained 138,766 disqualifying mental health records from the Veterans 
Administration and one such record from the Department of Defense, all of which are 
entered into the Mental Defective file. The following is a list of States that submit mental 
health information directly to the Mental Defective File. The totals represent the number of 
records submitted as of April 30, 2007. 


Alabama 

24 

Missouri 

401 

Arkansas 

51 

North Carolina 

330 

Arizona 

1 

New Hampshire 

1 

California 

27 

New York 

1 

Colorado 

9,269 

Ohio 

2 

Florida 

1,530 

South Carolina 

1 

Iowa 

47 

Tennessee 

15 

Kentucky 

1 

Utah 

12 

Kansas 

1,506 

Virginia 

81,233 

Maryland 

3 

Washington 

63 

Michigan 

73,382 

Wyoming 

3 


States may, at their discretion, submit the names of persons disqualified on mental 
health grounds into the Denied Persons File instead of the Mental Defective File. When a 
State submits a name to the Denied Persons File, it does not indicate why the person is 
disqualified. Therefore, the NICS Section is unaware of how many of the records submitted 
to the Denied Persons File relate to mental health. A State may choose to submit information 
this way if, for example, it has privacy-related concerns about informing the Federal system 
which records relate to mental health. The States of Georgia and Washington have advised 
the NICS that they submit mental health information to the Denied Persons File, although 
they did not specify the number of mental health records entered. The total entries in the 
Denied Persons File by those States are: 

Georgia 2,713 

Washington 37,453 

Some of the States that serve as NICS Points of Contact l i.e. . States with designated 
agencies that perform all or some of the NICS checks for gun dealers in their state), including 
California, Oregon, Illinois, Nebraska, and Connecticut, check their own state mental health 
records when processing their gun eligibility background checks even though they have not 
submitted that information to the NICS Index. This ensures that a person disqualified on 
mental health grounds by a State agency in Illinois, for example, will not be allowed to 
purchase a gun from a dealer in that state. It does not, however, prevent such a person from 
purchasing a gun in another State to which he has moved because a check performed in that 
State will not have access to Illinois’ records. Virginia began submitting its mental health 
information to the NICS Index in November 2003, and the hits on those records demonstrate 
the difference this can make. As of November 2006, the Virginia disqualifying mental health 
records had resulted in 438 denials, of which 60 of the attempts to purchase were in Virginia 
and 378 of the attempts were in other States. 
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Some States that do not currently submit mental health information to the NICS Index 
have State statutes that require a court order to allow the sharing of mental health 
information. In some States, a change in law would be required to allow the sharing of such 
information with the NICS. Other States simply do not have the funding to support the 
gathering and submission of mental health information. 

Some States already are working with the NICS to make the necessary changes in 
State law to authorize the submission of mental health records to the NICS Index. For 
example, in February 2007, based on a recent State law change, the State of Florida began 
the process of collecting and submitting information on current involuntary commitments to 
the Mental Defective File. FBI representatives testified before the Connecticut legislature on 
the submission of mental health records to the NICS and provided State officials with 
information on the definition of the Federal mental health prohibitor. On November 17, 

2006, the NICS Section signed a memorandum of understanding with the Connecticut 
Department of Public Safety authorizing the submission of mental health information to the 
NICS Index. The NICS and the California Department of Justice have been working through 
the technical requirements that will enable California to soon submit to the NICS Index 
information on the existence of disqualifying mental health records held by California on 
over 300,000 individuals. In addition, the FBI’s NICS Index Liaison Office has worked with 
officials in the States of Arkansas, New York, and Texas, where State legislative proposals 
recently were introduced to allow the submission of information about disqualifying mental 
records to the NICS Index. In Arkansas, the legislation was passed on March 23, 2007, and 
will become effective on July 1, 2007. 


Durbin 203 Prosecution of those who commit gun crimes is important, but for those 
who are mentally ill and suicidal, like Cho, the threat of prosecution is not a deterrent 
from committing gun crimes. In light of the terrible tragedy at Virginia Tech, what, if 
any, additional steps, will the Department of Justice take to prevent mentally ill 
individuals from obtaining guns and using them to commit crimes? 

ANSWER: At the direction of the President, the Attorney General is participating in a 
joint initiative with the Secretaries of Health and Human Services and Education involving 
consultation with educators, mental health experts and state and local officials in 
communities across the nation to identify and recommend to the President appropriate 
responses to the Virginia Tech tragedy. A report with findings and recommendations by that 
interdepartmental initiative is expected to be provided to the President soon. In addition, 
since the Virginia Tech tragedy, ATF has taken steps to increase its outreach efforts to 
communicate the law and regulations regarding the Gun Control Act’s prohibitions. For 
example, ATF has (1) sent a May 9, 2007, letter from the ATF Director to all State attorneys 
general, providing additional guidance on the Federal mental health prohibitor and offering 
to work with the States in reviewing State laws to make relevant mental health records 
available for NICS checks, (2) begun the process of amending the ATF form 4473 (the 
firearms transaction record) to provide additional infonnation to purchasers about the 
definitions of “adjudicated mentally defective” and “committed to a mental institution,” and 
(3) issued an Open Letter to all federal firearms dealers clarifying the meaning of the Federal 
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prohibition relating to mental illness. ATF gave a presentation on the mental illness 
prohibitor to dozens of State and local law enforcement officials at the annual NICS User 
Conference held during the week of April 30, 2007. Finally, BJS is currently developing and 
expects to soon send to state NCHIP points of contact a request for information to identify 
States whose barriers to sharing this information are simply resource limitations, rather than 
issues of law or policy. 


Durbin 204 According to a recent Washington Post story, Timothy Flanigan assisted 
you with your preparations for this hearing. Mr. Flanigan was your deputy when you 
were W'hite House Counsel and he was nominated to serve under you as Deputy 
Attorney General. The President withdrew Mr. Flanigan’s nomination after concerns 
arose about his relationship with Jack Abramoff and his role in crafting the 
Administration’s torture policies. In light of the Justice Department’s ongoing 
Abramoff and detainee abuse investigations, why would you choose Mr. Flanigan to 
assist you with your preparations for this hearing? 

ANSW'ER: Mr. Flanigan did not assist the Attorney General in preparing for his April 1 9, 
2007, appearance before the Committee. Mr. Flanigan did participate in sessions to help the 
Attorney General prepare for his March 26, 2007, NBC interview with Pete Williams. 


Durbin 205 How many times did you meet with Mr. Flanigan to prepare for this hearing? 

ANSW'ER: Mr. Flanigan did not assist the Attorney General in preparing for his April 19, 2007, 
hearing before the Committee. 


Durbin 206 Did you and Mr. Flanigan ever discuss Jack Abramoff or detainee abuses? 

ANSW'ER: The Attorney General did not discuss Jack Abramoff or detainee matters in either of 
his meetings with Mr. Flanigan to prepare for his March 26, 2007, NBC interview. 


Durbin 207 W'ho else assisted you with your preparations for this hearing? 

ANSW'ER: The Attorney General was assisted in preparing for the Committee’s hearing 
on April 19’ 2007, by the following Department employees: the U.S. Attorney for the Eastern 
District of Virginia; the Attorney General’s Chief of Staff, Deputy Chief of Staff, and senior 
Counsels; Associate Deputy Attorneys General and Senior Counsels to the Deputy Attorney 
General; Assistant Attorneys General, Principal Deputy Assistant Attorneys General, and 
Deputy Assistant Attorneys General for the following Department components: Civil Rights 
Division, Office of Legislative Affairs, Office of Legal Counsel, Office of Legal Policy, 

Civil Division, National Security Division, Justice Management Division, and the Tax 
Division; the Director and Deputy Director for the Office of Public Affairs; and other senior 
officials from across the Department. 


47 
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U.S. Department of Justice 

Office of Attorney Recruitment and Management 


Washington, D C. 20530 


MEMORANDUM 


TO: 

FROM: 

SUBJECT: 


Heads of Offices, Boards, Bureaus and Divisions 
Louis DeFalaise, Director & 

Changes to the Attorney General’s Honors Program and Summer Law Intern 
Program 


DATE: April 26, 2007 


This memorandum outlines significant changes and highlights Component 
responsibilities for the 2007-2008 Attorney General’s Honors Program (HP) and the Summer 
Law Intern Program (SLIP). At a meeting on December 5, 2006, Components were invited to 
submit recommendations to improve the selection process. Based on recommendations made by 
the participating Components and the review that followed, the Office of the Deputy Attorney 
General (ODAG) has authorized this office (OARM) to implement the changes outlined below to 
improve the selection process. Major changes include: 

• Clarifying Program standards and providing process guidance for Component use during 
the initial review process; 

• Modifying the AVUE system to allow reviewers to add comments indicating the 
component specific criteria for individual selections; 

• Delegating the Departmental review process to OARM and the Components; 

• Providing the reasons for nonconcurrence to the Components for the purpose of 
reconsideration; and, 

• Exempting SLIP selections from Departmental review (subject to audit) and deferring the 
review to Funnel Offer candidates. 

1. Component Level Review 

Each Component will ensure that its internal selection process is focused on selecting 
highly qualified candidates with credentials that establish their eligibility to be considered as an 
Honors level hire by the Attorney General. Initial Component-level review must comply with the 
review standards guidance and include an internal quality review prior to forwarding the names 
of candidates for interviews to OARM. 
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Component Review Standards Guidance 

Candidates selected for interviews should have outstanding academic credentials. 
Reviewers should pay close attention to academic performance (as reflected by class rank, where 
available), grades, academic accolades, graduation honors and other achievements. Components 
that select a candidate with less than an outstanding academic record must provide a justification 
for the selection based on the candidate’s skills, background, experience or training in a relevant 
field of the Component’s practice. Suitable skills and experience include: judicial clerkships 
(particularly at the Supreme Court or Federal Circuit Court level); law review/joumal positions 
and articles; competitive moot court experience demonstrating superior oral advocacy ability; or 
special education, skills or background directly relevant to the Department’s and/or Component’s 
priorities and missions. This list is not exhaustive. The justification should articulate the basis 
for selecting the candidate for interview, explain how the candidate would positively contribute 
to the component’s mission, and should demonstrate the lack of suitable candidates possessing 
both the identified qualifications and a strong academic background. 

Components should, as a matter of practice, check a candidate’s references and review 
any information about the candidate that is easily accessible to the general public. When 
considering web-posted infonnation. Components should exercise due caution to ensure correct 
identification and attribution. 

It is also very important that a candidate’s overall submission reflect the level of writing 
skills, organization, and persuasiveness commensurate with selection as an Honors level hire by 
the Attorney General. The quality of the candidate’s overall submission, particularly the 
structure and content of responses in the “short answer questions” are critical factors that should 
be considered in assessing the candidate’s character, judgment and maturity. 

Finally, each Component’s internal review should ensure that the selection process 
identifies candidates that meet Department and Component needs and that selected candidates, 
when compared objectively to those who were not selected, are, in fact, the best candidates for 
these positions. 

2. Department Level Review 

An ad hoc working group composed of representatives from the major participating 
Components will conduct a Department-level review to ensure that selections comply with the 
Component Review Standards and that the number of interviews does not exceed budgetary 
limitations. Each formally participating major Component should designate one individual to 
participate in this process full-time for approximately two working days. The reviews will be 
conducted on-site at OARM. After the review is completed, OARM will provide affected 
Components with a list of candidates that have been identified as noncompliant, as well as the 
basis for that conclusion. If, after further review, the Component still wishes to proceed with an 
interview, it may return a candidate’s name to OARM with further explanation. If OARM 
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concurs, the interview can proceed; if not, the Component head can elect to request 
reconsideration of the candidate consistent with the practice in other career personnel matters. 

3. SUP and Funnel Offer Reviews 


In order to reduce the burden on the Ad Hoc working group for Department level review 
and to ensure timely responses to the Components, OARM will instead randomly monitor SLIP 
selections for compliance with Component Review Standards and notify Components of any 
discrepancies along with the basis for that conclusion. 

Funnel offers are subject to the same Component-level review standards and process that 
apply to the Honors Program. Components should forward proposed funnel offers to OARM for 
review and concurrence before issuing offers. OARM will provide the Component with the 
reason for the nonconcurrence of any proposed funnel offer. The nonconcurrence may be 
appealed, consistent with the practice in other career personnel matters. 

The adoption of these changes, supported by the continued interest and dedication of 
Component personnel at all levels, should enhance one of the goals of the Attorney General’s 
Honors Program - to continue to attract and hire highly qualified individuals from the broadest 
base possible. 

Your personal involvement, interest in and support of the Attorney General’s Honors 
Program is greatly appreciated. As with these and other past changes, OARM is interested in 
your comments and suggestions for improving the Honors Program and Summer Legal Intern 
Program and how we conduct them. Your further ideas and suggestions are always welcome. 
Thank you again. 
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U.S. Department of Justice 

Office of Legislative Affairs 



Washington, D.C. 20530 

July 22, 2007 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Please find attached Part Two of the Department’s responses to questions for the record, 
which were posed to Attorney General Alberto Gonzales following his appearance before the 
Committee on April 19,2007. The hearing concerned Department of Justice Oversight. The 
Department is working expeditiously to provide the remaining responses, and we will forward 
them to the Committee as soon as possible. 

We hope this information is helpful. Please do not hesitate to contact this office if we may 
be of further assistance with this, or any other matter. 

Sincerely, 

Brian A. Benczkowski 

Principal Deputy Assistant Attorney General 


Enclosures 

cc: The Honorable Arlen Specter 

Ranking Minority Member 
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Questions for the Record for 
Attorney General Alberto Gonzales 
Senate Judiciary Committee 
DOJ Oversight Hearing on April 19, 2007 
(Part 2) 

Leahy 21: What actions would you take, if any, if you learned that a member of 

Congress or White House official contacted a U.S. Attorney to inquire about an ongoing 
criminal investigation? 

ANSWER: We would make contact with the member of Congress or White House and the 

U.S. Attorney in order to determine the reasons for such contact and to ensure that the 
Department’s policy governing such contacts is followed. We would then determine the 
appropriate course of action. 


Leahy 45: When Assistant United States Attorneys are hired in offices for which there 

is currently an interim or acting United States Attorney, those hires must be approved by 
the Executive Office of United States Attorneys. Testimony obtained in the ongoing 
investigation of the firing of U.S. Attorneys indicated that political officials within the 
Department have played a role in that process in the past. What role will political 
appointees and other political officials in the Department play in that hiring process going 
forward? What steps are being taken to make sure that political considerations are not 
taken into account in the hiring of Assistant United States Attorneys? 

ANSWER: It is the longstanding policy of the Department of Justice to limit an interim or 
Acting United States Attorney’s authority to hire Assistant United States Attorneys and make 
other discretionary personnel changes. This policy exists because hiring decisions are usually 
made by the Presidentially-appointed, Senate-confirmed United States Attorney. It is a 
longstanding practice to allow interim or Acting United States Attorneys to request that the 
Executive Office for United States Attorneys (EOUSA) grant a waiver of this limitation due to 
turnover and workload demands during the time in which the nomination and confirmation 
process are conducted. EOUSA reviews the requests for waivers to ensure that funding is 
sufficient to support the hires and also to ensure that upon confirmation, at a minimum, the 
incoming United States Attorney will have the ability to hire a First Assistant United States 
Attorney and a Secretary. Career ladder promotions and all other routine personnel actions for 
support employees (e.g., within-grade increases) are excepted because they do not involve filling 
a different position. 

These factors are evaluated by career personnel within EOUSA, who consult with non- 
career appointees involved in the nomination process to determine whether and when Senate 
confirmation of a pending nominee is expected. EOUSA continues to review waiver requests on 
a case-by-case basis and approves those requests where funding and employee turnover are 
sufficient to afford an incoming Presidentially-appointed and Senate-confirmed United States 
Attorney the opportunity to make additional hires, or where it is critical for an interim or Acting 
United States Attorney to fill vacancies to avoid a hardship. 
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Leahy 46: During your testimony on April 19, you said that you did not know or could 

not recall in your answers to well over 60 - and by some counts more than 100 -questions 
from Senators on both sides of the aisle. As a result, the Committee’s efforts to learn the 
truth about why and how the United States Attorney dismissals took place, and the role 
you and other Department and White House officials had in them, has been hampered. 
Please search and refresh your recollection and supplement your testimony of April 19 
with answers to those questions for which you responded that you could not recall or did 
not know. 

Answer: My previous testimony represents my best recollection on those issue. 


Leahy 47: Recently, the New York Times had two front page stories about the scant 

evidence of voter fraud. One of these articles is about the alteration of an Election 
Assistance Commission report to alter its conclusion that little voter fraud existed around 
the nation. The second article connected the EAC’s report to the Justice Department’s 
inability to demonstrate any organized efforts to skew federal elections. Despite your 
intense focus on criminally charging mostly Democratic voters and progressive 
organizations that help people register to vote, “scant evidence of voter fraud” was found. 
For example, in Milwaukee, an Assistant United States Attorney was quoted as saying 
“there was nothing that we uncovered that suggested some sort of concerted effort to tilt 
the election.” What role did dissatisfaction with investigation and prosecution of so-called 
“voter fraud” play in the decisions to replace U.S. Attorneys? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Leahy 48: (a) Did you communicate with Harriet Miers, the White House Counsel, 

about replacing United States Attorneys? 

ANSWER: 1 was aware of Ms. Miers’ interest in this subject through Mr. Sampson, but my 

best recollection is that l did not have any specific conversations with Ms. Miers about replacing 
the U.S. Attorneys we asked to step down in December 2006. 


(b) When? How? How many times? 
ANSWER: See answer to Leahy 48(a). 


(c) What specifically do you recall about your communications with Harriet Miers on this 
topic? 

ANSWER: See answer to Leahy 48(a). 
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(d) Did you discuss the “performance” of U.S. Attorneys? Did you discuss dissatisfaction 
or complaints about U.S. Attorneys? 

ANSWER: See answer to Leahy 48(a). 


Leahy 49: Did you communicate with Karl Rove about replacing United States 
Attorneys? When? How? How many times? What specifically do you recall about your 
communications with Karl Rove on this topic? Did you discuss the “performance” of U.S. 
Attorneys? Did you discuss dissatisfaction or complaints about U.S. Attorneys? 

ANSWER: Karl Rove was a senior advisor to the President and sometimes provided input on 
presidential appointments. As a member of the Judicial Selection Committee where 
recommendations were made about U.S. Attorney appointments, Mr. Rove sometimes provided 
input relating to U.S. Attorney appointments. My best recollection as to his input regarding the 
dismissal of the eight U.S. Attorneys is reflected in my testimony. 


Leahy 50: Did you communicate with Sara Taylor about replacing United States 

Attorneys? When? How? How many times? What specifically do you recall about your 
communications with Sara Taylor on this topic? Did you discuss the “performance” of 
U.S. Attorneys? Did you discuss dissatisfaction or complaints about U.S. Attorneys? 

ANSWER: I may have had conversations with Ms. Taylor about whether to put Mr. Griffin’s 
name forth as the U.S. Attorney nominee after Senator Pryor indicated to me that he would not 
support Mr. Griffin for the U.S. Attorney position. I do not recall discussing with Ms. Taylor the 
performance, dissatisfaction or complaints about the eight dismissed U.S. Attorneys. 


Leahy 51: Did you communicate with Andrew Card, the White House Chief of Staff, 
about replacing United States Attorneys? When? How? How many times? What 
specifically do you recall about your communications with Mr. Card on this topic? 

ANSWER: To the best of my recollection, I did not talk to Andrew Card about replacing the 

U.S. Attorneys we asked to step down in December 2006. 


(b) Did you discuss the “performance” of U.S. Attorneys? 

ANSWER: See answer to Leahy 5 1 (a). 


(c) Did you discuss dissatisfaction or complaints about U.S. Attorneys? 
ANSWER: See answer to Leahy 5 1(a). 
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Leahy 52: Did you communicate with Joshua Bolton, the White House Chief of Staff, 
about replacing United States Attorneys? When? How? How many times? What 
specifically do you recall about your communications with Joshua Bolton on this topic? 
Did you discuss the “performance” of U.S. Attorneys? Did you discuss dissatisfaction or 
complaints about U.S. Attorneys? 

ANSWER: To the best of my recollection, I did not talk to Joshua Bolton about replacing the 
U.S. Attorneys we asked to step down in December 2006. 


Leahy 53: Did you communicate with President Bush about replacing United States 
Attorneys? When? How? How many times? What specifically do you recall about your 
communications with President Bush on this topic? Did you discuss the “performance” of 
U.S. Attorneys? Did you discuss dissatisfaction or complaints about U.S. Attorneys? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Leahy 55: Did you communicate with Kyle Sampson about replacing United States 
Attorneys? W'hen? How? How many times? What specifically do you recall about your 
communications with Kyle Sampson on this topic? Did you discuss the “performance” of 
U.S. Attorneys? Did you discuss dissatisfaction or complaints about U.S. Attorneys? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Leahy 56: What do you recall about communications you had with those working 

within the Administration about replacing United States Attorneys after the 2004 elections 
and before you became Attorney General? Do you recall discussing this matter with Mr. 
Sampson prior to January 9, 2005? What did you say to him during that discussion in 
2004? What did he say to you? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Leahy 64: In your written testimony for this hearing, you said, “the Department of 

Justice makes decisions based on the evidence.” Where is the contemporaneous record of 
that evidence for the decisions to replace David Iglcsias, John McKay, Daniel Bodgen, Paul 
Charlton, Margaret Chiara, Carol Lam, and Bud Cummins? 

ANSWER: In response to questions from Senator Brownback and others during the April 17 
hearing, 1 set forth the reasons, as 1 understood them, for the requests for the resignation of each 
of the seven U.S. Attorneys asked to step down in December 2006. 
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Leahy 65: Do you wish to correct anything about your January 18th testimony under 

oath to this Committee in which you justified the decisions to replace these United States 
Attorneys and testified: “What we do, is we make an evaluation about the performance of 
individuals.”? 

ANSWER: See answer to Leahy 64. 


Leahy 66: Your former Chief of Staff, Mr. Sampson, has testified that in the course of 

putting together the list of U.S. Attorneys to fire, he never read an EARS evaluation and 
that you never asked for one. Mr. Battle testified that in his role as Director of the 
Executive Office of U.S. Attorneys, he would be aware of any significant management or 
performance problems, and such problems would be captured by EARS reports. Yet, he 
represented to Committee staff recently that he was not aware of performance problems 
for six of the dismissed U.S. Attorneys, and for a seventh, Carol Lam, he testified that he 
was aware of some complaints among some Washington staff, but nothing that he believed 
significant enough to merit dismissal. As to David Iglesias, John McKay, Paul Charlton, 
Daniel Bogden, Margaret Chiara, Carol Lam, and Bud Cummins, Mr. Battle said he was 
not aware of any significant performance problems. For each of these prosecutors, where 
no signs of significant performance or management problems had made their way to the 
top Department official specifically responsible for U.S. Attorneys, what do you say 
justified your determination to replace them? 

ANSWER: See answer to Leahy 64. 


Leahy 67: What had each done to lose “your confidence?” 

ANSWER: See answer to Leahy 64. 


Leahy 69: On January 18, you testified, “I have a responsibility to the people in your 

district that wc have the best possible people in these positions” Do you believe Tim Griffin 
is the best possible person to be U.S. Attorney for the Eastern District of Arkansas? 

ANSWER: As I previously testified, I believe Mr. Griffin was well-qualified for the position. 


Leahy 71: Mr. Attorney General, you said to me and others at a meeting on March 8th 

that you replaced these U.S. Attorneys in order to get better U.S. Attorneys. I have heard 
you use a sports analogy about “trading up.” Yet there was no slate of candidates to take 
the places of those asked to leave, and according to the testimony of at least some senior 
staff of your Department, there were no replacements selected before the U.S. Attorneys 
were told to resign. How can you say that you were acting in order to improve the ranks of 
the U.S. Attorneys, when the U.S. Attorneys being replaced you acknowledge to be fine and 
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honorable people and good lawyers, and you did not have in mind who their replacements 
would be? 

ANSWER: When I agreed in 2005 to a review of our sitting U.S. Attorneys, I did so with the 
understanding that to the extent some would be asked to resign, the purpose for doing so would 
be to seek within each district qualified individuals who could bring renewed energy and passion 
to the position. Where vacancies currently exist, we continue to search with recommendations 
and assistance from prominent local officials, for such candidates to fill these positions. I have 
every confidence that we will find the right person for every position, one who will bring 
renewed energy and talent to bear. 


Leahy 72: In an August 9, 2006, email exchange between your former Chief of Staff , 

Kyle Sampson, and Debra Yang, U.S. Attorney for the Central District of California, Mr. 
Sampson agreed with Ms. Yang that John McKay had “really done good work” as U.S. 
Attorney for the Western District of Washington. Mr. Sampson wrote that “it’s highly 
unlikely that we could do better in Seattle” in terms of finding a nominee for a judgeship. 
Mr. Sampson made those statements about Mr. McKay after having reviewed the 
performance of U.S. Attorneys all over the country as part of the process of thinking about 
whom to lire, and Ms. Yang was a highly-respected U.S. Attorney who headed your 
intellectual property task force. In a September 13, 2006 email to Harriet Miers 
recommending U.S. Attorneys that the Administration “now should consider pushing out,” 
Mr. Sampson included John McKay for the first time - earlier lists he had circulated 
without listing Mr. McKay as a candidate for firing. Do you know how he made that fall, 
in only a month, from someone who had “really done good work” and was a good choice 
for a judgeship to someone the Administration “should consider pushing out”? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Leahy 73: Did you have any communication with Harriet Miers about John McKay 
between August 9 and September 13, 2006, or at any other time? 

ANSWER: To the best of my recollection, I did not have any conversations with Ms. Miers 
regarding Mr. McKay’s potential dismissal. 


Leahy 74: Did you have discussions about John McKay with Karl Rove about John 
McKay? With anyone else at the White House? With anyone else at all? 

ANSWER: My best recollection is that 1 did not discuss Mr. McKay’s dismissal as U.S. 
Attorney with Karl Rove. As Mr. McKay had sought to become a federal judge, his name may 
have come up at Judicial Selection Committee meetings which Mr. Rove may have attended. 
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Leahy 75: Who made the decision to add John McKay to the list? Why was he added? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Leahy 76: What was your role in the decision? When and how did he lose your 

confidence? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Leahy 77: Both Kyle Sampson, your former chief of staff, and Mike Battle, former 

Director of the Executive Office of U.S, Attorneys, have said that Deputy Attorney General 
Paul McNulty expressed reservations about replacing Daniel Bogden , the Nevada U.S. 
Attorney, and was not sure why he was on the list. Mr. Battle said he did not know of any 
performance issues with Mr. Bogden. Mr. Sampson testified that could not identify any 
complaint with Mr. Bogden’s performance, had not reviewed his internal Department 
EARS evaluation, had not checked with Mr. Margolis, who reviewed EARS evaluations, or 
with local law enforcement about Mr. Bogden’s performance, and knew of no 
communication with Mr. Bogden about an performance problems or opportunity given to 
Mr. Bogden to correct any perceived problems. Who made the decision to add Mr. Bogden 
to the list of U.S. Attorneys to be replaced? Why was he added? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Leahy 78: What was your role in making the decision? When and how did he lose your 

confidence? 

ANSWER: See answer to Leahy 64. 


Leahy 79: You have not produced e-mails from the Republican National Committee or 
other political accounts to the Committee in connection with our investigation, is that 
correct? 

ANSWER: The Department has produced or made available all emails identified as 
responsive to the Committees’ requests and subpoenas, except in those limited instances where 
disclosure would be inconsistent with longstanding Executive Branch interests. The Department 
would produce, or would have produced, emails based on these standards without regard to 
whether any of the correspondents had a Republican National Committee email account. We are 
not aware, however, of any Department employees using a Republican National Committee 
email account for official business. 
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Leahy 80: Why is that? 

ANSWER: See the answer to Question 79. 


Leahy 81: You served as White House Counsel from the beginning of this presidency 
until you were appointed Attorney General in 2005. During this Presidency, have officials 
or employees of the Department of Justice used Republican National Committee or other 
political e-mail accounts? Who, for what time periods, at what e-mail addresses, and for 
what purposes? 

ANSWER: The Department is not aware of Department officials or employees using 

Republican National Committee or other political email accounts in the course of carrying out 
their duties. 


Leahy 82 Specifically, did Monica Goodling use e-mail accounts, addresses, or 
equipment from the Republican National Committee? 

ANSWER: See the answer to Question 8 1. 

Leahy 83: Did Kyle Sampson? 

ANSWER: See the answer to Question 8 1 . 

Leahy 84: Did Paul McNulty? 

ANSWER: See the answer to Question 81. 

Leahy 85: Did Will Moschella? 

ANSWER: See the answer to Question 8 1 . 

Leahy 86: Did you? 

ANSWER: See the answer to Question 8 1 . 
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Leahy 87: Have political e-mail accounts been used in connection with the development 
of plans to replace United States Attorneys, the implementation of those plans or the 
explanations of those actions? 

ANSWER: The Department is not aware of Department officials or employees of the 

Department using Republican National Committee or other political email accounts in the course 
of developing, implementing, or explaining the plan to replace certain U.S. Attorneys, 


Leahy 95: What is being done to avoid further spoilage of potentially relevant electronic 
data? Since the beginning of the investigation, have you or has anyone at the Department 
issued an order to preserve ail documents, including relevant electronic data? When? 
Please provide the Committee with a copy of any court order(s) to preserve these electronic 
records. 

ANSWER: The Department’s Office of the Inspector General and Office of Professional 

Responsibility have issued multiple requests to relevant components of the Department to 
preserve any and all documents and information (including all electronically stored documents 
and information) relating in any way to the removal of the United States Attorneys. The first of 
those requests was issued on March 14, 2007. 


Leahy 96: The Committee is awaiting your response to numerous letters sent to you 
regarding the Department’s production of documents. Please answer the following 
questions regarding that production, which have been asked previously in letters, but not 
answered. What has been the precise scope of the document productions that have 
occurred thus far? 

ANSWER: The Department provided a full discussion of our search methodology in our May 
8, 2007, letter and subsequent briefing to the staff of the House and Senate Committees on the 
Judiciary, In addition, the Department’s cover letters accompanying our productions have 
provided relevant information concerning the searches that led to the identification and 
production of the documents in question. 


Leahy 97: Have ail requested documents been produced, including all documents 

related to the Administration's evaluation of, and decisions to remove and replace, U.S. 
Attorneys since President Bush’s re-election, as well as the selection, discussion and 
evaluation of possible replacements and interim appointments? 

ANSWER: To date, the Department has produced or made available for review 

approximately 8,500 pages of documents. The Department is continuing its efforts to identity 
materials responsive to the Committee’s initial and subsequent requests, and we will produce 
such documents as they are identified, consistent with our prior correspondence to the 
Committees. 
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Leahy 98: What was included, and what was excluded? 

ANSWER: We would refer you to our May 8, 2007, letter to the House and Senate 
Committees on the Judiciary, and our various cover letters to the Committees, which discusses 
our search methodology and production efforts. We would specifically refer you to our March 
19, 2007, letter to the Subcommittee on Administrative Oversight and the Courts, and our April 
13, 2007, letter to the House and Senate Committees on the Judiciary, in which we discuss the 
categories of documents that the Department, based on longstanding Executive practice, has not 
produced or made available to the Committees. 


Leahy 99: According to an April 2, 2007, article in The American Spectator, “a series of 
files and documents that could prove critical to the congressional investigation into the 
firings of eight U.S. Attorneys remain in the office of the Deputy Attorney General (DAG) 
and the Executive Office for the U.S. Attorneys (EOUSA), but have not been produced by 
the Department.” According to the article, these “files include overviews and evaluations 
of at least a dozen current and now-former U.S. Attorneys,” and briefing materials 
provided to you and the Deputy Attorney General for a meeting early last December. 

These materials are reported to contain information about the status of each U.S. Attorney 
for an early December meeting in Washington, D.C., including material about why 
particular U.S. Attorneys “might be on his or her way out." Have the documents relevant 
to the Committee’s investigation cited in these articles that are in the custody, possession, 
or control of the Department of Justice been produced in full to the Judiciary Committee? 
If not, why not? 

ANSWER: The Department agrees that overviews and evaluations of the eight U.S. Attorneys 
would be responsive to the Committees' requests and subsequent subpoena. To the best of our 
knowledge, these materials have been made available or produced to the Committees, and we are 
not aware of documents fitting the description of the American Spectator article that have been 
withheld from the Committees. To the extent the article is referring to EARS reports, those 
documents have already been provided or made available to the Committees. 

In response to the American Spectator article, we contacted the Office of the Attorney 
General, the Office of the Deputy Attorney General and the Executive Office for United States 
Attorneys, to ask whether the article described any materials that had previously been 
overlooked. The only other document potentially meeting that description was a briefing binder 
prepared for the Deputy Attorney General’s attendance at the Project Safe Childhood Conference 
in December 2006. This binder contains documents relevant to the conference, including the 
public bios of speakers at the Conference (who do not include any of the U.S. Attorneys who 
were removed). The binder does not contain any material evaluating the performance of any 
U.S. Attorney, and it therefore is not responsive to the Committees’ requests. The Department 
would be willing to make the binder available for review by Committee staff, however, if you 
wished to review it. 
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Leahy 100: How has the precise scope of the Department’s production been determined? 

ANSWER: We again would refer you to our May 8, 2007, letter to the House and Senate 
Committees on the Judiciary, and our various cover letters to the Committees, which discusses 
our search methodology and production efforts. 


Leahy 101: What precise directions have been given to staff to locate, identify, and 
preserve relevant documents? 

ANSWER: See answer to Question 100. 


Leahy 102: Please identify the person or persons responsible for making that 
determination with respect to scope and who has been responsible for issuing instructions 
to staff. Please provide all instructions given to staff. 

ANSWER: See answer to Question 100. 


Leahy 103: What process has the Department followed for determining that all relevant 
documents have been located and produced, including e-mails from governmental and non- 
governmental accounts and documents stored in electronic archives? 

ANSWER: See answer to Question 100. 


Leahy 104: W'hat, if any, documents remain that may be relevant to the Committees’ 
investigations? 

ANSWER: The Department has made an extraordinary effort to produce all responsive 
documents to the Committees’ request, consistent with longstanding Executive Branch interests. 
The Department’s efforts to identify material responsive to the Committees’ initial and 
subsequent requests continue, and we will produce such documents as they are identified, 
consistent with our prior correspondence to the Committees. 


Leahy 105: Why have those documents not been produced? 

ANSWER: Consistent with its prior correspondence to the Committees, the Department’s 
efforts to identify additional documents responsive to the Committees inquiry are continuing. 
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Leahy 107: Have you provided ail documents, as requested, related to the case brought 
by Stephen Kiskupic, the United States Attorney based in Milwaukee, against Georgia 
Thompson, formerly an official in the administration of Wisconsin’s Democratic governor, 
that the Seventh Circuit Court of reversed immediately after oral argument for 
insufficiency of evidence? If not, why not? 

ANSWER: The Department produced documents responsive to this request on May 17, 2007, 
and we refer you to our letter accompanying that production. 


Leahy 108: To date, numerous documents have been withheld from the Department’s 
productions or produced to the Committee only in redacted form. Yet the Department has 
yet to provide or attempt to provide any legal basis for the redactions, for the limitations on 
production, or for the restrictions you have unilaterally imposed on the public disclosure of 
documents. Thus far, the Department has produced only a partial privilege log for a small 
set of the documents withheld or redacted that does not set forth a legal basis for the 
withholding of the documents listed on the privilege log or elsewhere. If you do not have a 
legal basis for the redactions, withholdings, and limitations, please produce those 
documents to the Judiciary Committee without delay. If you believe you have a legal basis 
for the redactions, withholdings, and limitations, please specify that basis and for what 
documents the basis applies so that the Committee may assess the claim and challenge it if 
appropriate. 

ANSWER: We would refer you to our March 19, 2007, letter to the Subcommittee on 
Administrative Oversight and the Courts, and our April 13, 2007, letter to the House and Senate 
Committees on the Judiciary, in which we discuss the categories of responsive documents that 
have not been produced to the Committees. 


Specter 109 : Among the documents submitted to the Committee by the 
Department in connection with the Committee’s investigation into the dismissal of eight 
U.S. Attorneys is an email sent on the morning of February 7 , 2007 , the day after DAG 
McNulty testified before the Committee, from Brian Roehrkasse to Tasia Scolinos and Kyle 
Sampson which reads, “The Attorney General is extremely upset with the stories on the 
U.S. Attys this morning. He also thought some of the DAG’s statements were inaccurate” 
(OAG 0297 ). Do you recall which stories from February 7 , 2007 , left you “extremely 
upset?” What about the stories upset you? 

ANSWER: As I testified before the House Judiciary Committee, I was initially upset by the 

DAG’s reference to the replacement of Mr. Cummins as not performance related because 1 had 
confused Mr. Cummins, who had been asked to step down in June 2006, with the 7 U.S. 
Attorneys who had been asked to step down in December 2006. It was my understanding that 
there were issues relating to the performance - as I defined performance in my testimony — of 
the 7 individuals asked to resign on December 7 th . 
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Specter 110: Which of the DAG’s statements did you find to be inaccurate? 

ANSWER: As I testified to in the House Judiciary Committee, I do not believe that the 
DAG’s statements with regard to Mr. Cummins were inaccurate. 


Specter 111: Did you express your concerns directly to DAG McNulty? If so, what was 
the substance of that conversation? 

ANSWER: No. 


Specter 112: Was any consideration given to correcting the hearing record following DAG 
McNulty’s testimony regarding any perceived inaccuracy? 

ANSWER: See answer to Specter 1 10 above. 


Specter 115: Is your decision to stand by the firings based on the list of 
justifications compiled by Monica Goodling on or about February 12, 2007? 

ANSWER: As I previously testified, my decision to stand by the December requests to the 
U.S. Attorneys to step down is based on the reasons that I set forth in response to questions from 
Senator Brownback and others and on my conversation with the Deputy Attorney General about 
the decisions. 


Specter 116: Did anyone brief you on the reasons why each of the U.S. Attorneys 
was asked to leave before the decision to seek resignation was made? If so, who told you 
the reasons, when did this occur, and was it done verbally or in writing? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Specter 117: Putting aside the notion of the authority to terminate presidential 
appointees on an “at will” basis, do you feel that in each case, the right decision was made? 
If so, please explain the basis for each case where you believe the removal was correctly 
sought. 

ANSWER: See answer to Specter 1 1 5. 


Specter 118: In his interview before the Committee on April 15, 2007, Kyle 
Sampson indicated that, although there had been one complaint about Mr. Bogden’s 
willingness to pursue an obscenity case, at the time the decision was made to ask Mr. 
Bogden to resign, Mr. Sampson did not recall the decision being based on that case. He also 
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said that he did not recall the reasons why Mr. Bogden was ultimately placed on the list. 
When DAG McNulty was interviewed by the Committee on April 27, 2007, he explained in 
response to being asked whether that the case of Mr. Bogden “fell through the cracks” that 
Mr. Bogden’s inclusion on the removal list did not receive the attention it probably should 
have. In light of this information, would you reconsider your decision to ask Mr. Bogden to 
resign? 

ANSWER: As I previously testified, I stand by these decisions. 


Kennedy 126: Please describe in detail the roles of Scott Jennings and Sarah Taylor, both of 
whom reported to Karl Rove, in the decision to dismiss eight U.S. Attorneys. Please 
provide any documents reflecting or relating to the participation by Mr. Jennings and/or 
Ms. Taylor in the recommendation or decision-making process that led to the firing of any 
U.S. Attorney. 

ANSWER: See answers to Leahy 50 and Kennedy 133. 


Kennedy 127: Kyle Sampson, your former chief of staff, testified that Mr. Jennings 
participated in meetings at which the replacement of U.S. attorneys was discussed. Mr. 
Sampson also testified that “Sara Taylor and Scott Jennings had expressed interest in 
promoting Mr. Griffin for appointment to be U.S. attorney.” He further stated that before 
Mr. Griffin was appointed to be U.S. Attorney in the Eastern District of Arkansas, Mr. 
Jennings and Ms. Taylor had discussed with Mr. Griffin the possibility of Mr. Griffin’s 
taking that position. Why were these political advisors to Karl Rove so involved in 
discussions about the dismissal of U.S. Attorneys? 

ANSWER: See answers to Leahy 50 and Kennedy 133. Because the selection of USAs is a 

political appointment, I would expect the White House to be involved in such discussions. 


Kennedy 128: Is it fair to say that on a daily basis, at least with respect to Mr. Cummins’ 
replacement by Mr. Griffin, they were more involved in the process than you were? 

ANSWER: As indicated above, I do not recall being aware of any involvement in the process 
by Ms. Taylor or Mr. Jennings. As I testified, 1 had directed Mr. Sampson to consult with the 
appropriate Department officials and to collect the consensus recommendation of the 
Department’s senior leadership. I also expected that Mr. Sampson would contact the appropriate 
White House personnel as part of this process. 


Kennedy 129: Do you agree that the involvement of Mr. Jennings and Ms. Taylor adds to 
the appearance that the firings were politically motivated? 

ANSWER: See response to Kennedy 1 28. 
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Kennedy 130: The press has reported that Sara Taylor recently resigned her position. What 
were the reasons for her resignation? 

ANSWER: I do not know. 


Kennedy 131: The GOP website states that Scott Jennings, the Deputy White House 
Political Director and Special Assistant to the President, managed President Bush’s 
campaign in New Mexico in 2004. What was Mr. Jennings’ role in the firing of David 
Iglesias, the former U.S. Attorney for the District of New Mexico? 

ANSWER: See answer to Kennedy 133. 


Kennedy 132: Did Mr. Jennings or Ms. Taylor ever suggest to anyone in the Department of 
Justice that Mr. Iglesias should be fired? If so, please describe in detail that suggestion or 
communication, and state to whom it was made. Please provide any documents reflecting 
or related to such a statement by Mr. Jennings. 

ANSWER: See answers to Leahy 50 and Kennedy 133. 


Kennedy 133: Did Mr. Jennings or Ms. Taylor ever indicate to you that Mr. Iglesias had 
failed to pursue voter fraud? If so, please describe in detail those communications, and 
provide any documents reflecting or relating to this matter. 

ANSWER: My best recollection is that I did not have any such discussions with them. 1 only 
would have spoken to Mr. Jennings at Judicial Selection Meetings and my best recollection is 
that i did not discuss Mr. Iglesias with Mr. Jennings at any of those meetings. 


Kennedy 134: It appears that Karl Rove may have been dictating the dismissal of U.S. 
Attorneys for political reasons. U.S. Attorney David Iglesias was fired after he refused to 
indict New Mexico Democrats in the weeks before last November’s election. John McKay 
was fired after he refused to pursue baseless charges of voter fraud as a means of 
challenging a Democratic victory in Washington’s 2004 governor’s race. Deputy Attorney 
General Paul McNulty testified that U.S. Attorney Bud Cummins was pushed aside to clear 
the way for Karl Rove’s protege. Many of the states where U.S. Attorneys were removed -- 
New Mexico, Washington, Arkansas, and Nevada — are key battleground states. At the 
same time you made interim appointments in other closely contested states, such as 
Florida, Missouri, Iowa and Minnesota. You sent political appointees from Washington to 
these states. California is not a battleground state, but the widening corruption probes by 
the U.S. Attorney in San Diego had gained such national prominence that they were 
considered a factor in close races outside California during 2006, and some of those 
investigations could have continued into the next election cycle. How do you respond to 
those who are concerned - and to the circumstantial evidence — that the purge of U.S. 
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Attorneys was part of an effort to put partisans into key U.S. Attorney offices before the 
2008 election season? 

ANSWER: As I stated in my opening comments, I know that I did not, and would not, ask for 
the resignation of any individual in order to interfere with or influence a particular prosecution 
for partisan political gain. I also have no basis to believe that anyone involved in this process 
sought the removal of a U.S. Attorney for an improper purpose. 


Kennedy 137 ; Did he mention any U.S. Attorneys’ record on election fraud? 
ANSWER: My previous testimony represents my best recollection on this issue. 


Kennedy 138: Did President Bush himself ever ask you to fire any U.S. Attorney? 

ANSWER: As I stated in my previous testimony, I do not recall the President ever telling me 

specifically to fire an United States Attorney. 


Kennedy 139: Did Karl Rove tell you he thought that David Iglesias should be fired? What 
exactly did Mr. Rove say about Mr. Igelsias? Did he mention Mr. Iglesias’ record on 
election fraud? 

ANSWER: Mr. Rove did not tell me he thought Mr. Iglesias should be fired. As I previously 
testified, I do not recall Mr. Rove ever mentioning anything about Mr. Iglesias directly to me, 
rather he made a general comment about voter fraud in three districts, one of which was New 
Mexico. 


Kennedy 140: Did you, as Mr. Bartlett stated, tell the President you knew about problems 
with some U.S. Attorneys and were looking into those problems? If so, what were the 
problems? 

ANSWER: I do not recall that conversation, but I have no reason to believe that Mr. Bartlett’s 
recollection is incorrect. 


Kennedy 141: Was the decision to fire Mr. Iglesias based, even in part, on voter fraud 
matters? If so, what were the specific concerns about Mr. Iglesias’ record on voter fraud? 

ANSWER: See Answer to Leahy 64. 
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Kennedy 143: Who was involved in the decision to fire Mr. Iglesias? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Kennedy 148: Did Ms. Miers or anyone else who worked in the White House ever mention 
to you Mr. McKay’s failure to bring charges of election fraud in connection with the 2004 
election? 

ANSW'ER: My best recollection is that no one at the White House brought this allegation to 

my attention. 


Kennedy 150: Did you discuss Mr. McKay with Karl Rove or anyone in his office? Did 
anyone else at the Justice Department? 

ANSWER: See answer above to Leahy 74. 


Kennedy 154: Did you ever discuss the development or use of the Attorney General’s 
interim replacement authority with anyone who was employed at the White House? 

ANSWER: To the best of my recollection, I did not talk about the Patriot Act’s interim 

replacement authority with regard to the U.S. Attorneys we asked to step down in December 
2006 with anyone at the White House. 


Kennedy 156: Did you have discussions or communications regarding Mr. Graves’ 
replacement with Bradley Schlozman? Describe those discussions and communications 
and any others of which you are aware. 

ANSWER: To the best of my recollection, I did not have any discussions with Mr. Schlozman 
about replacing Mr. Graves prior to the time that Mr. Schlozman was recommended as a 
temporary acting replacement. 


Kennedy 157: Why was Mr. Schlozman chosen to serve as U.S. Attorney in the Western 
District of Missouri? When he was selected, had you reviewed his litigation experience? 
Please name all of the persons who were involved in Mr. Scholzman’s selection for the 
position of U.S. Attorney. 

ANSWER: 1 do not recall who presented me with the recommendation that Mr. Schlozman be 

asked to serve as an interim U.S. Attorney nor do I recall any specific discussions on his 
qualifications. As a general matter, candidates for interim U.S. Attorneys do go through a 
recommendation process, during which the candidate's litigation experience would be one of the 
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factors DOJ staff would consider in their evaluation. 1 have no reason to believe that the normal 
process was not followed here. 


Kennedy 158: I’m concerned that some of the U.S. Attorneys appointed in recent months 
helped preside over the politicization of one of the Department's most important 
responsibilities -- protecting the right to vote. Bradley Scholzman, who previously worked 
in the Bush Civil Rights Division, was involved in approving Tom DeLay’s Texas 
redistricting plan despite the unanimous objection of career attorneys that the plan was 
discriminatory. The plan was later struck down by the Supreme Court. Mr. Schlozman 
also oversaw approval of the Georgia photo identification requirement for voting, which 
clearly discriminated against minority voters. That requirement was later blocked by a 
federal district court as tantamount to a modern poll tax. The controversy over the 
Department’s handling of the Georgia and Texas matters was widely reported in the press, 
and has been the subject of oversight by this Committee. Did you or anyone involved in 
selecting Mr. Schlozman to be the U.S. Attorney for the Western District of Missouri know 
of his record on voting rights in the Civil Rights Division? 

ANSWER: As described in the answer to Kennedy 1 57 above, I would expect that Mr. 

Schlozman’s work in the Civil Rights Division was a factor DOJ staff would consider in the 
normal course in its evaluation of his candidacy for an interim U.S. Attorney appointment. 


Kennedy 159: Did you discuss with or have communications with anyone regarding the use 
of the Attorney General’s interim appointment authority to appoint Mr. Schlozman as U.S. 
Attorney? If so, please describe those discussions or communications, and provide any 
documents reflecting or relating to them. 

ANSWER: We did not use the Patriot Act’s interim appointment authority for Mr. 

Schlozman. In fact, as soon as Mr. Schlozman was named interim U.S. Attorney, the 
Department began working to identify a permanent replacement. This process resulted in the 
nomination of John Wood and his unanimous confirmation by the Senate in April 2007. 


Kennedy 160: When was the decision made to replace Mr. Schlozman? Why was the 
decision made? 

ANSWER: See answer to Kennedy 159 above. 


Kennedy 161: Did the current controversy surrounding the replacement of U.S. Attorneys 
have anything to do with that decision? 

ANSWER: No. 
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Kennedy 162: Was United States Attorney Heffeifinger encouraged or forced to resign? 
Describe all discussions and communications of which you are aware surrounding the 
resignation of Mr. Heffeifinger. 

ANSWER: No. 


Kennedy 163: Describe any discussions or communications about which you are aware 
regarding the replacement of Mr. Heffeifinger with Rachel Paulose. 

ANSWER: Mr. Heffeifinger was not forced to resign. He left for family financial reasons 

after faithfully and effectively serving as U.S. Attorney for over 4 years. Ms. Paulose was 
subsequently nominated by the President and unanimously confirmed by the Senate. 


Kennedy 164: To your knowledge, has any current or former employee of the 
Administration ever expressed concern that former U.S. Attorney Carol Lam’s corruption 
investigations could — or did — affect the outcome of the 2006 elections? If so, who, and 
what did they say? 

ANSWER: No. 


Schumer 174: You have stated that you recall making the decision to dismiss a group of 
U.S. attorneys, but you do not recall when you made that decision. How can you be so sure 
that you approved these dismissals if you have no recollection of the occasion on which you 
did so? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Schumer 175: You stated in your written testimony for April 19, 2007 that “the process that 
led to resignations was flawed,” that it was “nowhere near as rigorous or structured as it 
should have been,” and that “reasonable people might decide things dilferently[.l” You 
also stated during the course of the hearing that you made mistakes in managing this 
process and that, looking back, you should have done many things differently and given 
more direction to your staff. Please explain why you are standing by the results of such a 
flawed process. 

ANSWER: My previous testimony represents my best recollection on this issue. 


Schumer 176: On February 23, 2007, in response to an inquiry from the Democratic 
leadership of the Senate, the Department of Justice informed me and my colleagues that 
“The Department is not aware of Karl Rove playing any role in the decision to appoint Mr. 
[Tim) Griffin” as the interim U.S. Attorney in the Eastern District of Arkansas. Yet on 
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March 28, 2007, the Department informed the Committee that “certain statements in the 
February 23 letter are contradicted by Department documents included in our production 
in connection with the [Senate and House Judiciary] Committees’ review of the 
resignations of U.S. Attorneys. We sincerely regret any inaccuracy.” Given the 
Department’s admission that inaccurate information was provided in response to the initial 
Congressional inquiry, I ask you to provide a full and accurate response to the original 
question: What role did Karl Rove, with whom Griffin was closely associated, play in the 
decision to appoint Griffin? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Schumer 177: Do you have any plan to review the records of the dismissed U.S. attorneys or 
to consider reinstating them, given your admission that the dismissal process was flawed? 

ANSWER: No. As l previously testified, my decision to stand by the December requests to 

the U.S. Attorneys to step down is based on the reasons that I set forth in response to questions 
from Senator Brownback and others and on my conversation with the Deputy Attorney General 
about the decisions. 


Schumer 180: John McKay and David Iglesias were both reportedly criticized for not 
pursuing election fraud allegations after the 2004 federal elections. Did the Public Integrity 
Section of the Justice Department concur with the decisions by Mr. McKay and Mr. 

Iglesias not to pursue criminal charges? 

ANSWER: Without getting into any specific law enforcement matters, the United States 

Attorneys Manual (9 U.S.A.M. 85.210) requires United States Attorneys and their Assistants to 
"consult" with the Criminal Division before opening a general investigation into alleged election 
frauds. This "consultation" requirement means that the Division's views must be sought and 
taken into account before an election fraud investigation is initiated. The "consultation" 
requirement does not, however, mandate or require that the USAO follow the views of the Public 
Integrity Section of the Criminal Division. With respect to election fraud matters arising out of 
the 2004 general election in the District of New Mexico and the Western District of Washington, 
the United States Attorney Offices in question complied fully with this "consultation" 
requirement. 


Schumer 18t: Document OAG297, produced by the Department of Justice, is an e-mail 
from Brian Roehrkasse to Tasia Scolinos and D. Kyle Sampson on February 7, 2007, the 
day after Deputy Attorney General (“DAG”) Paul McNulty testified before the Senate 
Judiciary Committee. Mr. Roehrkasse wrote: “The Attorney General is extremely upset 
with the stories on the U.S. Attorneys this morning. He also thought some of the DAG’s 
statements were inaccurate.” What specific statements by Mr. McNulty at the hearing on 
February 6, 2007, did you think were inaccurate? 
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ANSWER: See Answer to Specter 109 and 1 10, 


Schumer 183: "On April 12, 2007, 1 wrote to advise you of ten key questions that would 
come up during your testimony before the Senate Judiciary Committee. I provided you 
with these questions ahead of time in order to give you an opportunity to gather 
information and refresh your recollection so that the Committee could obtain full 
information. Unfortunately, during the course of a lengthy hearing on April 19, 2007, you 
were still unable to provide full answers to any of these questions. 1 urge you to take this 
additional opportunity to provide full responses to the following key questions about the 
dismissal of eight U.S. attorneys. A February 23, 2007, letter written to me on your behalf 
stated that “[tjhe Department is not aware of Karl Rove playing any role in the decision to 
appoint Mr. Griffin.” This directly contradicts a statement by your former aide, D. Kyle 
Sampson, that Mr. Griffin’s appointment was “important” to Mr. Rove. Please provide a 
full account of all communications regarding Tim Griffin between the Department of 
Justice and Mr. Rove or aides communicating on Mr. Rove’s behalf. 

ANSWER: My previous testimony represents my best recollection on this issue. 


Schumer 184: You have not clarified the involvement of Mr. Rove in the process of 
dismissing a group of U.S. attorneys. Yet in response to my questioning at the Senate 
Judiciary Committee hearing on March 29, 2007, Mr. Sampson stated under oath that he 
remembered “learning from the Attorney General that Mr. Rove had complained to the 
Attorney General about U.S. Attorneys in three districts” who were not aggressively 
pursuing voter fraud. Please provide a full account of all your communications with Mr. 
Rove regarding the performance or possible dismissal of any United States attorney, and 
state whether Mr. Rove ever expressed the view that a particular U.S. attorney should be 
removed from office. 

ANSWER: My previous testimony represents my best recollection on this issue. 


Schumer 185: President Bush has personally confirmed that he passed complaints to you 
last fall about certain U.S. attorneys’ handling of voter fraud cases, yet you stated on 
March 26, 2007, that you do not recall this conversation. Please provide a full account of all 
your communications with President Bush regarding the performance or possible dismissal 
of any United States attorney. 

ANSWER: See Answer to Kennedy 136. 


Schumer 186: Although you reportedly do not recall speaking with President Bush about 
complaints regarding voter fraud cases in three jurisdictions, the White House has 
confirmed that one of the districts President Bush mentioned to you was New Mexico. 
(Washington Post, March 19, 2007) Department of Justice documents and Mr. Sampson’s 
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testimony confirm that David Igiesias, formerly the U.S. Attorney for the District of New 
Mexico, was added to the list of prosecutors to be fired sometime between October 17, 2006 
and November 7, 2006, On what precise date, why, and by whom was Mr. Igiesias placed 
on the list of U.S. attorneys to be fired? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Schumer 187: Department officials have reported that you do not recall a November 27, 
2006, meeting with your top advisors to discuss U.S. attorneys, but departmental 
documents support Mr. Sampson’s testimony that you did attend that meeting. Please give 
a full account of the meeting about U.S. attorneys on November 27, 2006, including all of 
your statements at the meeting, and clarify whether you personally approved the dismissal 
of specific U.S. attorneys on that occasion. 

ANSWER: My previous testimony represents my best recollection on this issue. 


Schumer 188: At a press conference on March 13, 2007, you stated that you “never had a 
discussion about where things stood” in the process of removing certain U.S. attorneys. 
However, Mr. Sampson testified before the Senate Judiciary Committee that he spoke with 
you on at least five occasions about dismissing a group of U.S. attorneys. How many times, 
and when, did you discuss the plan or process to dismiss certain U.S. attorneys with any 
official at your Department, any official at the White House, or any other person? 

ANSWER: My previous testimony and answers represent my best recollection on this issue. 


Schumer 189: Over what period of time did these discussions occur? 

ANSWER: My previous testimony and answers represent my best recollection on this issue. 


Schumer 190: You have also stated that you “don’t recall being involved in deliberations 
involving the question of whether or not a U.S. attorney should or should not be asked to 
resign.” How many times, and when, did you discuss whether a specific U.S. attorney 
should be removed from office with any official at your Department, any official at the 
White House, or any other person? 

ANSWER: My previous testimony represents my best recollection on this issue. 


Schumer 191: Over what period of time did these discussions occur? 

ANSWER: My previous testimony represents my best recollection on this issue. 
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Schumer 192: A Justice Department spokeswoman has stated: “The Attorney General has 
no recollection of any plan or discussion to replace U.S. attorneys while he was still White 
House counsel.” (New York Times, March 16, 2007) However, Mr. Sampson wrote on 
January 9, 2005 - before you had taken office as Attorney General - that “Judge and 1 
discussed briefly” the issue of removing and replacing U.S. attorneys. (OAG0180) Please 
describe any and all discussions, with Mr. Sampson or any other person, which you 
initiated or participated in while you were Counsel to the President regarding any plan to 
remove and replace U.S. attorneys during President Bush’s second term. 

ANSWER: My previous testimony represents my best recollection on this issue. 


Schumer 193: On March 26, regarding the role of the White House in removing U.S. 
attorneys, you stated: “As far as I know... they did not play a role in — in adding names or 
taking off names.” Yet Mr. Sampson’s testimony indicated that he discussed the names of 
specific U.S. attorneys who could be fired, including Patrick Fitzgerald, at meetings with 
White House Counsel Harriet Miers and her aides. Please provide a full account of 
communications between any member of the Department of Justice and the White House 
regarding which specific U.S. attorneys would be asked to resign. 

ANSWER: My previous testimony and answers represent my best recollection on this issue. 

Schumer 194: Following the Deputy Attorney General’s testimony to the Senate Judiciary 
Committee on February 6, 2007, your spokesman sent an e-mail to Mr. Sampson stating: 
“The Attorney General is upset with stories on the U.S. Attorneys this morning. He thought 
some of the DAG’s [Deputy Attorney General’s] statements were inaccurate.” You also 
admitted at a press conference on March 13, 2007, that Department officials shared 
incomplete information with Congress. What specific statements to Congress by the Deputy 
Attorney General and other officials were inaccurate? 

ANSWER: See Answer to Specter 109 and 1 10. 
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U.S. Department of Justice 

Office of Legislative Affairs 


Washington. DC. 20530 

July 23, 2007 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Please find attached Part Three of the Department’s responses to questions for the record, 
which were posed to Attorney General Alberto Gonzales following his appearance before the 
Committee on April 19, 2007. The hearing concerned Department of Justice Oversight. This 
letter, which completes our responses to the 207 questions the Committee submitted to the 
Department, supplements our submissions to the Committee, dated July 6, 2007, and July 22, 
2007. 


We hope this information is helpful. Please do not hesitate to contact this office if we may 
be of further assistance with this, or any other matter. 


Sincerely, 



Brian A. Benczkowski 

Principal Deputy Assistant Attorney General 


Enclosures 

cc: The Honorable Arlen Specter 

Ranking Minority Member 
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Questions for the Record for 
Attorney General Aiberto Gonzales 
Senate Judiciary Committee 
DOJ Oversight Hearing on April 19. 2007 
(Tart 31 


Leahy 1 8 Several weeks ago, a federal judge ruled in favor of the State of Missouri in a 
case Mr. Schlozman prosecuted against the State for alleged voter registration problems, 
and which he had approved as Acting Assistant Attorney General for Civil Rights several 
months before being named interim U.S. Attorney. The court found “no evidence” of major 
voter fraud in the state. Many have raised a concern at the effects of these attempts to 
purge voter lists on the ability of particularly poor or minority voters to register and vote. 
What steps has the Department taken to make sure that the Administration’s political 
goals do not influence the filing of lawsuits targeting the registration of voters? Are you 
concerned that the increasing number of U.S. Attorneys appointed without Senate 
confirmation — currently there are only 2 nominations for 21 spots without a Senate 
confirmed nominee — threatens to erode whatever firewalls do exist to ensure prosecutorial 
independence in cases involving voter fraud and elections? 

ANSWER: Politics played no role in the filing of the National Voter Registration Act (NVRA) 
lawsuit in Missouri. The civil complaint (it was not a criminal prosecution) filed by the United 
States against Missouri involved two separate claims. First, the lawsuit alleged that the State had 
failed to assure that registered voters would be notified, as required by the NVRA, prior to their 
removal from the poll lists. Second, the lawsuit alleged that the State had failed to maintain a 
reasonable voter registration list maintenance system. Because the Government has appealed the 
District Court’s decision, we cannot comment farther on the case. 

1 am confident that all U.S. Attorneys - whether Senate confirmed or acting - exercise 
prosecutorial independence and bring cases based solely on the evidence. 


Leahy 26 During the Committee’s January 18, 2007 oversight hearing, I asked you 
about Maher Arar, a Canadian citizen who when returning home from a vacation in 2002, 
was detained by federal agents at JFK Airport in New York City on suspicion of ties to 
terrorism, and was sent to Syria, where he was held for 10 months. A Canadian 
commission found no evidence that Mr. Arar had any terrorist connection or posed any 
threat, but concluded that he was tortured and held in abhorrent conditions in Syria. The 
Canadian government has apologized to Mr. Arar for its part in this debacle. In addition, 
the head of the Royal Canadian Mounted Police resigned, and the country has agreed to 
compensate Mr. Arar almost S10 million. This country, meanwhile, has not apologized or 
admitted any wrongdoing. After I pressed you about the Arar case at the hearing in 
January, Senator Specter and I were finally granted a classified briefing. Both of us said 
afterward that we emerged with as many questions as we had going in. We subsequently 
wrote to request a Justice Department investigation into the matter and we have since 
learned that the Department’s Office of Professional Responsibility is looking into the 
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Department’s legal decisions. Given that a past OPR investigation of a politically sensitive 
matter, specifically the NSA’s warrantless wiretapping program, appears to have been 
blocked, will you commit to provide OPR with full access to all documents and personnel it 
needs for its investigation into the Department’s handling of the Arar case? 

ANSWER: It is my understanding that the investigation is still ongoing and that OPR has not 
encountered any issues with regard to access to documents or personnel. 


Leahy 41 How can Congress verify that political considerations are not a factor in the 
hiring of career employees? 

ANSWER: On July 6, 2007, in response to questions for the record we transmitted to the 
Committee a recent memo regarding process changes to the Honors Program. In addition, the 
Department has an internal website available to all employees addressing the Department’s 
employee’s rights and policies. The site contains full information on the Prohibited Personnel 
Practices, if a Department employee has reason to believe that a particular career hiring was 
based on any prohibited basis such as consideration of politics, the website provides links to the 
OSC website, which contains full information on how to properly report such a violation as well 
as an explanation of whistle blower rights. The Attorney General has also recently directed that 
all political appointees be briefed on both Merit System Principles and Prohibited Personnel 
Practices as they enter on duty in the Department. In addition, the Assistant Attorney General of 
the Civil Rights Division has already issued a reminder of those requirements to all attorneys 
within his Division. Further, OPR and OIG are conducting a review of the Honors Program 
/Summer Law Intern Program and other Departmental hiring issues at this time. Finally, GAO 
has conducted reviews of Department hiring issues and Congress through its Committees has, 
and continues to exercise, oversight of this and other Department issues. 


Leahy 43 What is the involvement of political appointees, officials in political offices 
within the Department, and other political officials in hiring processes aside from the 
Attorney General’s Honors Program and the Summer Law Intern Program? 

ANSWER: The authority to make career attorney excepted service hires is vested in the 
Attorney General as the Head of Agency. The Attorney General largely delegates this authority 
to the Deputy Attorney General and the Associate Attorney General, who in turn delegate it to 
the Office Attorney Recruitment and Management (OARM). The OARM is directed and staffed 
by career employees. The actual appointment authority for career attorney positions is vested in 
the OARM subject to an appeal to the Deputy Attorney General. The OARM in turn delegates a 
portion of that authority to the various Assistant Attorneys General and other heads of 
Department components. 

The role of component career employees and political appointees in the initial selection 
process is determined by the heads of the components, who are usually Presidential appointees 
and often subject to Senate Confirmation. Accordingly, political appointees participate in 
aspects of the hiring processes for career attorneys at the Department. Any such participation 
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should at all times be consistent with all applicable laws, rules, regulations, and Department 
policies. Set forth below is the Department’s normal practice when engaging in hiring career 
attorneys. 

When the component head authorizes a career attorney vacancy to be filled, the 
component’s HR staff places an announcement on the Department’s internet attorney web site. 
This has been required since 2003. The OARM maintains this website providing general 
information on attorney career opportunities in the Department. Applications are made directly 
to the Component or United States Attorneys office (USAO). Each component or USAO has 
broad discretion in the candidate review and selection process but it frequently involves 
recommendations by section chiefs or by some other review or initial screening process. The 
method of this screening and the ultimate selection of a proposed hire rests with the Assistant 
Attorney General, or other component head or United States Attorney. 

Once a selection is made a hiring package is forwarded to the OARM for an initial 
suitability review. Such a review includes a check of, among other things, credit and tax history, 
arrest record, drug and alcohol use, associations, and other information contained in the security 
forms including professional credentials. If approved the applicant usually receives a temporary 
appointment of up to 18 months pending completion of the frill field FBI Background 
Investigation (BI). Once the BI is completed a final adjudication is made before the applicant is 
converted to permanent employee status. If the OARM declines approval at either stage the 
component may appeal the refusal to the Deputy Attorney General for the final decision. The 
Department’s Security and Emergency Planning Staff (SEPS) also evaluates the BI if necessary 
for the granting of National Security Clearances. Sometimes the OARM discovers past 
employment or other issues that do not rise to the level of immediate exclusion for suitability but 
may bear on a component management’s decision to continue to support the candidate for 
employment. In those instances the matter or issues are brought to the component management’s 
attention for their consideration. 

Unlike other Department components, pursuant to 28 CFR § 0.15(h)(1), the Attorney 
General reserves hiring authority for career attorneys hired to serve in the Office of the Attorney 
General and the Office of the Deputy Attorney General. 


Leahy 44 For instance, what role do they play in the hiring of career attorneys on a 
lateral basis? 

ANSWER: See the answer to Leahy 43. 


Leahy 54: Did you communicate with Monica Goodling about replacing United States 

Attorneys? When? How? How many times? What specifically do you recall about your 
communications with Monica Goodling on this topic? Did you discuss the “performance” 
of U.S. Attorneys? Did you discuss dissatisfaction or complaints about U.S. Attorneys? 
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ANSWER: In my previous testimony, I answered a number of questions concerning my 
discussions with Ms. Goodling about replacing United States Attorneys. That testimony 
represents my best recollection of my discussions with Ms. Goodling about replacing the eight 
U.S. Attorneys. I am now aware that Ms. Goodling has testified about a conversation with me in 
which she indicated that 1 mentioned the US Attorney matter. Ms. Goodling’s testimony is 
accurate in that we did talk around March 1 5th. But the context of the conversation was not a 
factual inquiry into the US Attorney matter or an attempt to shape anybody’s testimony. Ms. 
Goodling had asked to see me because she was emotionally distraught. My goal in the meeting 
was to console her because I was worried about her well being. 


Leahy 57: When and how did you become aware that the White House had signed off 

on the plan to replace U.S. Attorneys? 

ANSWER: At the time that I approved the recommendations to ask the seven U.S. Attorneys 
to step down, my understanding was that Mr. Sampson had kept the White House informed. 


Leahy 58: Deputy Attorney General Paul McNulty, the number two official at the 

Department, has direct supervisory authority over United States Attorneys. Mr. McNulty 
has testified to Committee investigators that he first learned of the plan to remove and 
replace multiple U.S. Attorneys in late October 2006, in communications from your Chief 
of Staff Kyle Sampson to his Chief of Staff, Michael Elston. Mr. McNulty also testified to 
investigators that he deferred to ""personnel"" people on the firings including yourself 
and Mr. Sampson and described himself as having had no knowledge of why any of the 
U.S. Attorneys were placed on the list or discussion with your or Mr. Sampson about those 
reasons. You testified on April 19 that when you received the recommendation of the list of 
U.S. Attorneys to fire, “what I presumed was that — most importantly, what I cared about 
is did this reflect the recommendation of the Deputy Attorney General. That would be the 
most important thing.” Did you have any discussions with Mr. McNulty about the reasons 
these U.S. Attorneys were being asked for their resignations? Why or why not? 

ANSWER: 1 do not recall any direct discussions with Mr. McNulty prior to December 7th. 

As I have previously testified, documents show that Mr. McNulty was present, along with others, 
in November 2006 when the final list was approved. I did not have any other direct contact with 
Mr. McNulty prior to December 7 th because I understood that he had been consulted and had 
offered his views and opinions. In other words, I believed that the final list incorporated the 
views of the Deputy Attorney General and that he did not object to any of the listed names. As I 
have also testified, if 1 had to do it over again, I would have had more direct contact with Mr. 
McNulty and may have asked him to lead the process. 


Leahy 59: What was the basis of your assertion and belief that the list reflected the 
recommendations of the Deputy Attorney General? How do you reconcile this assertion 
with Mr. McNulty’s testimony that he did not know why the U.S. Attorneys were placed on 
the list and that he deferred to you and others? 
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ANSWER: In my previous testimony, I explained that I had directed Mr. Sampson to consult 
with the senior officials in the department who would have the most relevant knowledge and 
information about the performance of United States Attorneys. I specifically asked Mr. Sampson 
to consult with the Deputy Attorney General, who was responsible for supervising U.S. attorneys 
and who was a former colleague. It was my understanding that such consultation occurred 
before the final list was presented to me. 


Leahy 60: Mr. McNulty testified before this Committee on February 6 that seven of the 
eight U.S. Attorneys were dismissed for “performance” reasons. He later briefed 
Committee members and staff about the dismissals, citing a variety of “performance” 
reasons for the dismissals based on a document assembled by Monica Goodling. Many of 
those reasons are not only contradicted by the Department’s internal evaluations, but 
actually post-date the first appearance of many of those U.S. Attorneys on lists of possible 
U.S. Attorneys for firing. Are the “performance” reasons cited by Mr. McNulty in his 
Committee testimony and briefing the reasons those U.S. Attorneys were added to the list 
for firing? How do you know? 

ANSWER: My previous testimony, in which I discussed at various points my understanding 
of the reasons for each of the dismissals, represents my best recollection on this issue. 


Leahy 61: Mr. McNulty told the Committee in February that the process for dismissing 
the U.S. Attorneys began in October 2006. Yet documents produced by the Department 
and the testimony of your former Chief of Staff demonstrate that the process began nearly 
two years earlier and that you had knowledge of the process dating back to your time as 
White House Counsel. Why did Mr. McNulty tell the Committee that the process started 
in October 2006? What steps did you take to correct the inaccurate information he 
provided to the Committee? 

ANSWER: Although I can not speak for Mr. McNulty, I am aware that he recently testified to 
the Commercial and Administrative Law Subcommittee of the House Judiciary Committee that 
he was consulted toward the “end of what we now know to be the process” and that he 
subsequently learned “there was a process that extended over a two-year period of time. . .” 

The Department has taken extraordinary steps to correct the information provided to the 
Committee. In fact, it is my understanding that Mr. McNulty has also clarified his testimony. 

We have provided many on-the-record interviews and thousands of pages of documents, 
including deliberative pre-decision material, because of the concern that Congress was provided 
with incomplete information. This information demonstrates there was no intentional attempt to 
mislead the Congress. 
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Leahy 62 : Michael Battle, until recently your Director of the Executive Office of U.S. 

Attorneys, said that Kevin Ryan in San Francisco was the only one of the fired U.S. 
Attorneys for whom he was aware of major performance or management problems. Mr. 
Battle said he had heard about Mr. Ryan’s issues even before they were documented in a 
standard Evaluation and Review Staff (EARS) report. Yet he granted Mr. Ryan an 
extension on the EARS evaluation, and when the report came back negative, he asked for a 
supplemental report to give Mr. Ryan another chance to “put his best foot forward.” Even 
though that report also came back negative, Mr. Ryan was only added to the list of U.S. 
Attorneys to be fired at the last minute. In other words, for the one fired U.S. Attorney for 
whom everyone agrees there were real management and performance problems, those 
problems were well-documented, and Mr. Ryan was given every opportunity to address 
and fix the problems before he was fired. There is really no file produced on the firings of 
the other U.S. Attorneys, and the testimony of, among others, your former Chief of Staff 
who aggregated the list, shows that none of the others were told any reasons they might be 
fired or given any opportunity to correct purported problems. Given that the other U.S. 
Attorneys were not informed of performance-related problems or given a chance to 
address those problems, and that none of them had problems documented in any kind of 
systematic way, isn’t it a fair inference that their firings were not really performance- 
related at all? 

ANSWER: With all due respect, I do not believe that it is a fair inference. After thousands of 
pages of documents have been produced and hours of witness testimony have been heard, both 
publicly and privately, there has been no evidence that the US Attorneys were asked to resign for 
improper political reasons. 


Leahy 63 : Can you see why these after-the-fact explanations — like the one about David 

Iglesias being an absentee landlord — are not being accepted? 

ANSWER: I have testified about my understanding of the reasons for each decision. People 
can accept or reject the reasons that have been provided, but there is no evidence that anyone was 
asked to resign for an improper reason. 


Leahy 68: Mr. Battle told the Committee staff that, at the November 27, 2006 meeting 

to discuss U.S. Attorney firings, at which you approved the dismissals, you had no 
questions about the U.S. Attorneys on the list to be replaced, or abont the reasons for the 
firings. Was that because you already knew why these people were on the list to be fired, 
or was it because you did not care, or some other reason? For example, why did you sign 
off on November 27 on replacing David Iglesias? 

ANSWER: As I stated in response to Leahy 60, my April testimony, in which I discussed at 
various points my understanding of the reasons for each of the dismissals, represents my best 
recollection on this issue. 
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Leahy 88: Millions of White House e-mails between 2003 and 2005 were accidentally 

lost, according to White House accounts, when e-mail accounts where converted from 
Lotus Notes to Microsoft Outlook. As White House Counsel, what was the policy and 
practice with regard to preserving and archiving emails? 

ANSWER: I respectfully suggest that you direct this question to the White House. 


Leahy 89: What was your role in establishing that policy and practice? 

ANSWER: See answer to Leahy 88. 


Leahy 90: Did you f ollow that policy and encourage others to do so? 
ANSWER: See answer to Leahy 88. 


Leahy 91 : Did you conduct any audit or oversight of the preservation and archiving of 

White House emails? 

ANSWER: See answer to Leahy 88. 


Leahy 92: Did you ever as White House Counsel raise a concern about what appears to 

have been a widespread failure to comply with White House document preservation rules 
and the Presidential Records Act? 

ANSWER: See answer to Leahy 88. 

Leahy 93: The White House announced that millions of e-mails may have been lost 

from the Republican National Committee, and that they could not rule out the possibility 
that the lost e-mails could have included e-mails from Karl Rove and other political 
operatives in the White House relevant to this Committee’s investigation into political 
influence into the firing and replacement of United States Attorneys. When did the 
Administration first become aware that e-mail records relevant to this Committee’s 
investigation were not easily retrievable, were erased, or were otherwise deleted and not 
retained? 

ANSWER: See answer to Leahy 88. 


Leahy 94: Since that time, what has been done to secure the relevant services, 

equipment, software, elements, data, and documents stored in paper or electronic form 
from all e-mail systems, personal computers, workstations, PDAs, Blackberries, backup 
systems, or other electronic storage devices? 
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ANSWER: See answer to Leahy 88. 


Leahy 1 06: Have you provided the Committee with all documents you reviewed in 

preparation for your April 19, 2007 appearance before the Judiciary Committee, including 
the “thousands of pages of documents related to [your] upcoming testimony” you were 
reported to be reviewing in an April 5, 2007 article in The Washington Post? If not, please 
provide those documents to the Committee and please explain the reasons why they were 
withheld. 

ANSWER: In advance of my April 1 9, 2007 testimony, I reviewed copies of documents that 
the Department had produced to Congress, public testimony and summaries that my staff 
provided to me. It is my understanding that the Department has made available to the 
Committee the documents I reviewed that were responsive to the Committee's earlier requests. 


Specter 113: In your written statement before the Committee, you write, “Shortly after 
the 2004 election and soon after I became Attorney General, my then-deputy-chief-of-staff 
Kyle Sampson told me that then-Connsel to the President Harriet Miers had inquired 
about replacing all 93 U.S. Attorneys.” An email sent from Kyle Sampson to David Leitch 
on January 9, 2005 suggests that you discussed such an idea with Sampson in late 2004, 
while you were still serving as Counsel to the President (OAG 0180). How do you rectify 
these conflicting timeframes? 

ANSWER: As I explained in both my previous Senate Judiciary Committee hearing and 
before the House Judiciary Committee I do not recall a conversation with Mr. Sampson during 
that period of time. But, in preparing for my testimony 1 did become aware that there was some 
email traffic about U.S. Attorneys shortly before I became Attorney General. 


Specter \ 14: A number of Senators have encouraged you to reconsider the decision to ask 

certain U.S. Attorneys to resign, particularly Mr. Daniel Bogden and Mr. David Iglesias. It 
is acknowledged that after consulting with DAG McNulty and others, you have decided to 
stand by your decisions because U.S. Attorneys ultimately serve at the pleasure of the 
President What steps have you taken to consider the merits of each decision to ask the 
individual U.S. Attorneys to resign? 

ANSWER: As I explained in my previous testimony. I've gone back and searched the record 
and I spoke with the Deputy Attorney General and asked him whether or not he stood by the 
decision. He concluded, and I agreed, that the decision should stand. 
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Specierl 19: Given the doubt expressed by both the man you tasked with running the 
process of targeting which U.S. Attorneys should be asked to resign and the man whose 
recommendation you testified you depended on with regard to the decision to stand by the 
decision, what degree of confidence do you now feel you have regarding the removal of 
Daniel Bogden? 

ANSWER: See answer to Specter 1 1 8. 


Specter 125: Recent reports as well as DOJ documents submitted to Congress have 
revealed that top White House officials have been using the RNC email system to conduct 
official business, and that such emails may have been permanently deleted. Disposal of 
official White House business email violates the Presidential Records Act (FRA). The 
White House has blamed the failure to comply with the PRA on inadequate guidance to 
White House staff on the PRA. White House spokesperson, Dana Perino, has said that the 
White House “has not done a good enough job overseeing staff using political e-mail 
accounts to assure compliance with the Presidential Records Act." She added that it did 
not “give enough guidance to staff on how to avoid violating the Hatch Act while following 
the Records Act.” According to the LA Times, redacted copies of White House employee 
manuals were shown to reporters on Friday April 13th, 2007 at the White House press 
office on condition that they not be removed from the premises. The LA Times reports 
that the documents included a memorandum from you when you were White House 
General Counsel, which cautioned employees that "any e-mail relating to official business 
... qualifies as a presidential record.” The instructions also explain that ail e-mail sent "to 
your official account is automatically archived as if it were a presidential record." The 
manual adds: "If you happen to receive an e-mail on a personal account which otherwise 
qualifies as a presidential record, it is your duty to insure that it is saved as such by 
printing it out and saving it or by forwarding it to your White House e-mail account." How 
can you reconcile the inconsistencies between these clear instructions with the 
Administration’s statements that staff was not given sufficient guidance on how to comply 
with the PRA? 

ANSWER: I do not believe it is appropriate for me to comment on her statements. 


Kennedy 135: Do you acknowledge that the way in which the firing of U.S. Attorneys was 
handled created the appearance that U.S. Attorneys were being removed for partisan 
political reasons? 

ANSWER: As 1 have testified, the process by which the U.S. Attorneys were asked to resign 
should have been handled differently, but none of the U.S. Attorneys were dismissed for 
improper political reasons. 
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Kennedy 136: On March 13th, Dan Bartlett admitted that the White House had received 
complaints about U.S. Attorneys not doing enough on election fraud cases. According to 
Mr. Bartlett, President Bush specifically told you about such complaints involving David 
Iglesias in New Mexico. Mr. Bartlett said you told the President you’d already heard about 
the problem with the U.S. Attorneys in New Mexico, Philadelphia, and Milwaukee, and 
that you were looking into it. Did the President contact you about problems with any U.S. 
Attorneys? 

ANSWER: I do not recall any specific conversations with the President on the issue of the 
seven U.S. Attorneys. 


Kennedy 142: Did you or anyone else from the Department of Justice ever talk to Mr. 
Iglesias about his record on election fraud? 

ANSWER: I can only speak for myself, but I do not recall speaking with Mr. Iglesias about 
his record on election fraud. As I testified in April, 1 had heard concerns from Mr. Rove 
generally about voter fraud prosecutions, voter fraud cases in three districts, including New 
Mexico, and I believe that l communicated this information to Mr. Sampson. 


Kennedy 144: John McKay refused to pursue voter fraud charges as a means of challenging 
a Democrat’s close victory in the 2004 election for governor of the State of Washington. 

We know that Mr. McKay’s failure to indict anyone after the 2004 election was a concern 
to the White House. He testified that in the summer of 2006, he met with Harriet Miers 
and her deputy to discuss his possible nomination to a federal judgeship. She asked him to 
explain what why some Washington State Republicans thought he “mishandled” the 2004 
governor’s race. Who in the Administration knew that Washington state Republicans 
were concerned about Mr. McKay’s failure to bring election fraud indictments in 
connection with the 2004 election? 

ANSWER: As I explained in my April testimony, I am not familiar with the conversation that 
occurred between Mr. McKay and Ms. Miers. Nor can I speak to what, if anything, others in the 
Administration knew about concerns allegedly held by Republicans in Washington State. 


Kennedy 145: Did the Attorney General know? 

ANSWER: As I testified before the House Judiciary Committee, my best recollection is that 
the voter fraud issues were not the reason I accepted the recommendation to seek Mr. McKay’s 
resignation. Nevertheless, looking back through the documents and correspondence the 
Department has produced to Congress, there was concern about Mr. McKay’s efforts with 
respect to voter fraud, because my office received some letters from outside groups and parties. 
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Kennedy 146: Did the President? 

ANSWER: I do not know. 

Kennedy 147: Were there any discussions in the Administration of the fact that 
Republicans were calling for Mr. McKay’s dismissal becanse of his failure to bring charges 
related to the 2004 Washington Governor’s race? If so, with whom? 

ANSWER: See answer to Kennedy 145. 


Kennedy 149: Did you or anyone else involved in the decision to fire Mr. McKay know that 
at least one Republican member of Congress, Rep. Hastings, was interested in election 
fraud investigations by Mr. McKay’s office? 

ANSWER: To the best of my recollection, Representative Hastings’ interest in election fraud 
was not a factor I considered at the time that I accepted the recommendation to seek Mr. 
McKay’s resignation. 


Kennedy 151: Before the decision was made to fire Mr. McKay, did you or anyone else 
from the Department of Justice ever talk to him about concerns with his record? If so, 
what was Mr. McKay told? By whom? 

ANSWER: I do not recall speaking with Mr. McKay about his record. 


Kennedy 152: Please list all persons who were involved in any way in the recommendation 
or decision to fire Mr. McKay. 

ANSWER: My April testimony represents my best recollection about the process and 
decision to seek the resignation of Mr. McKay. 


Kennedy 153: The obvious conclusion is that Mr. McKay was fired because he refused to 
use the power of his office for partisan purposes. E-mails show that as late as August 2006, 
the Administration was considering Mr. McKay as a strong candidate for a lifetime 
appointment as a federal judge. Yet a month later, he was recommended for dismissal. 
What happened in that time to alter your view of him so drastically? 

ANSWER: With all due respect, I do not agree with the premise of the question. 

Nevertheless, my April testimony represents my best recollection about the process and decision 
to seek the resignation of Mr. McKay. 


11 


14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00191 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMOFtC 



186 


VerDate Nov 24 2008 


Kennedy 155: Why did Todd Graves leave his position as United States Attorney for the 
Western District of Missouri? Was United States Attorney Todd Graves of the Western 
District of Missouri encouraged or forced to resign? Describe all discussions or 
communications of which you are aware regarding the replacement or resignation of Mr. 
Graves. 

ANSWER: As Mr. Graves testified, he had made no secret of the fact that he had planned to 
leave office in 2006 to open his own practice. Nevertheless, as he also testified, he was asked to 
leave. 


Schumer 1 78: To the best of your knowledge, do you continue to enjoy the confidence of 
senior career officials at the Department of Justice? Please explain on what facts or 
evidence your response is based. 

ANSWER: I hope and believe that the senior officials at the Department have confidence in 
my commitment to the priorities I have outlined for the rest of my term, including protecting 
Americans from terrorists, safeguarding neighborhoods from violence, gangs, and guns, and 
ensuring that we are doing all we can to protect children from exploitation. 1 am taking steps to 
reinforce and, if necessary, strengthen that confidence, by increasing my communication with 
component heads, and by directly reaching out to the entire Department in a televised address 
that I delivered on July 20th. In addition, I have asked my staff to examine and, if necessary, 
revise any hiring procedures that may have contributed to allegations of improper politicization. 
For example, in April, we revised the process by which Immigration Judges are appointed. 

These revisions restored the significant role of career employees within the Executive Office for 
Immigration Review (EOIR) and the Office of the Chief Immigration Judge. We also recently 
changed the hiring process for the Honors Program and Summer Law Interns Program. These 
changes, which were made working through the Office of Attorney Recruitment and 
Management, also formalized the role of career employees in the hiring process. Additionally, I 
directed the Executive Office of U.S. Attorneys to reaffirm DOJ policy applicable to the vetting 
process for the hiring of AUSAs by Interim or Acting United States Attorneys. In conjunction 
with this, I have instructed EOUSA to ensure that this vetting process remains within EOUSA 
and not with political appointees in the senior management offices. Within the Civil Rights 
Division, we recently reminded each of the attorneys within that section that basing employment 
and personnel decisions on impermissible factors, such as political affiliation, will not be 
tolerated. Each of the actions I have taken to date were designed to safeguard the critical work 
of this department and to reinforce the public’s confidence in the work and personnel of our 
Department. 


Schumer 1 79: To the best of your knowledge, do you continue to enjoy the confidence of a 
majority of the United States Attorneys still in office? Please explain on what facts or 
evidence your response is based. 
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ANSWER: Yes. Many of the U.S. Attorneys support the steps I have taken to address the 
issues that have arisen and to improve communications with the U.S. Attorney community. 
Furthermore, I am confident that the U.S. Attorney community is focused on working with me to 
carry out the Department’s priorities over the remaining 1 8 months of this administration. 


Schumer 182: Do you plan to continue the practice of asking U.S. attorneys to fill posts 
concurrently at the Department of Justice in Washington, D.C.? Please explain what 
specific steps you have taken to ensure that this practice of concurrent appointments is not 
diminishing the quality of justice provided in the districts of U.S. attorneys who have 
concurrent appointments at main Justice. 

ANSWER: There is a long tradition of U.S. Attorneys concurrently filling posts at the 
Department in Washington, D.C. In so doing, the U.S. Attorneys are making significant 
contributions to the cause of justice. I evaluate each concurrent appointment on its own merit. If 
I ever believe that a concurrent appointment is diminishing the quality of service to the 
Department of Justice or to the home district, I would revisit the arrangement. 
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SUBMISSIONS FOR THE RECORD 
Senator Biden's Statement at the Senate Judiciary 
Committee Hearing on DOJ Oversight 

April 19,2007 

"Mr. Chairman, I have already made known my view that Attorney General Gonzales has 
failed to properly fulfill his duties as Attorney General of the United States, and that he 
should step down. Recent events have only confirmed that view. 

"Over two years ago, I voted against then- White House Counsel Gonzales's nomination 
to be Attorney General because I believed he lacked the judgment to serve as the Nation's 
chief law enforcer and the independence to serve as the People's lawyer after so many 
years as the President's lawyer. 

"Simply put, the Attorney General's record, both before assuming the duties of Attorney 
General and since, disqualifies him from continuing as our Attorney General. He has: 

-Counseled the President to ignore the Geneva Conventions and the military's experience 
and values in the treatment of prisoners, and to set up the shadowy prison at Guantanamo 
Bay; 

-Requested and endorsed the now-infamous torture memo, which led to terrible abuses 
such as the horrors of Abu Ghraib; 

-Permitted the President's illegal wiretapping program that allows intelligence agencies to 
eavesdrop on the conversations of Americans without a judge's approval or 
Congressional authorization or oversight; 

-Failed to protect the privacy of the American people when he allowed the FBI to 
flagrantly misuse National Security Letters to get the private financial, phone and Internet 
records of American citizens; 

-Directed argument three times at the Supreme Court, losing all three, that the United 
States can hold people indefinitely without their day in court; and 

-Fired some of America's best and brightest U.S. Attorneys for what appear to be crass 
political reasons, shattering the American people's faith that their laws will be enforced 
impartially, and with the integrity we expect from our prosecutors. 

"Responsibility for the recent U.S. Attorney scandal, however, is not limited to Mr. 
Gonzales; nor, from what we have learned thus far, is it limited to the Department of 
Justice. The circle of influence involved in the decision to dismiss the U.S. Attorneys 
seems to grow daily, and clearly reached well into the White House and the Executive 
Office of the President. The mere fact of the White House's involvement is itself 
justification for relevant White House staff to provide testimony to this Committee. 
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"Any White House officials with knowledge regarding the firings of the U.S. Attorneys 
should come before Congress and testify under oath. Thousands of Americans swear to 
tell the truth across the country every day - in courtrooms, before notaries public, and in 
testimony before Congress. This Administration should be treated no differently. 

"From the NSA wiretaps, to Abu Ghraib, to Guantanamo Bay, to FBI abuse of the Patriot 
Act, to now the White House saying staff will only submit to unsworn, unrecorded 
testimony - this Administration has a deplorable pattern of abusing power and it must 
end. 

"Mr. Chairman, I am hopeful that at today's hearing we can shed more light on exactly 
what happened with regard to the dismissal of the U.S. Attorneys. No more misleading 
answers; no more pointing of fingers at others to place the blame; no more attempts to 
protect the President at the expense of the American people. It's time for some straight 
answers. I hope we get them." 
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Statement 

United States Senate Committee on the Judiciary 

Department of Jus tice Oversight 

April 19, 2007 


The Honorable Russ Feingold 

United States Senator , Wisconsin 


Statement of U.S. Senator Russell D. Feingold 
Senate Committee on the Judiciary 
Hearing on “Department of Justice Oversight” 

April 19, 2007 

Even the appearance of impropriety can harm our judicial system by undermining our citizens’ 
confidence in its integrity. We are here today to discuss a Department of Justice so deeply 
compromised that Americans are losing faith in it. 

According to a Washington Post/ABC poll released on April 16, sixty-seven percent of Americans 
believe — contrary to what the Attorney General and others from his agency have told Congress — that 
these U.S. Attorneys were not fired on the basis of their performance. That means that sixty-seven 
percent of Americans believe that the Attorney General has not been straight with the American 
people. We are here today to hear from an Attorney General whose failures are so great that I am 
compelled to conclude that there is no alternative for him but to step down. 

I am particularly distressed by the recent events concerning the case of U.S. v. Thompson in my own 
state of Wisconsin. In that case, just a week and a half ago, the Seventh Circuit was so troubled by the 
insufficiency of the evidence against Georgia Thompson that it made the highly unusual decision 
immediately after oral argument to issue an order reversing the conviction and releasing Ms. 
Thompson from custody. Implicit in that decision, and explicit at the oral argument, was the three 
judge panel’s view that this case should never have been brought at all. Many in my state have taken 
the further step of questioning the impartiality of the U.S. Attorney’s office and the motivation for 
pursuing the prosecution. The very fact that Wisconsinites are expressing such concerns shows just 
how far reaching and toxic this U.S. Attorneys scandal is. 

When questions were first raised about the firings of seven U.S. Attorneys, it appears that the 
Department of Justice purposely misled Congress and the public and attempted to delay the release of 
vital information. These tactics are disappointing coming from the federal agency whose first 
responsibility is to the rule of law and the interests of justice, not the self-interest of its leaders. The 
Department of Justice and the White House continue to refuse to be fully forthright in this matter. 
They are trying to limit the scope of this investigation and the manner in which it will take place. 

Each day brings a new revelation of missing emails, or new evidence of questionable behavior, or 
testimony that casts doubt on previous testimony. There seems to be a fundamental disregard for the 
integrity of the criminal justice system and for the legitimate oversight role of the legislative branch. 

I join my colleagues in being dismayed at the manner in which the firings were handled, but that is 
not the only problem here. This situation should not have arisen at all. Simply put, it was the Attorney 
General’s responsibility to prevent this. Once it happened, it was the Attorney General’s 
responsibility to correct it. Instead, the Department of Justice gave inaccurate testimony to Congress 
to try to cover up its mistakes, or, as one public affairs officer put it, to “muddy the coverage up a 
bit.” 
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Even more astounding, as those untruths have come to light, the Attorney General has not taken steps 
to hold those involved accountable — least of all himself. Instead of owning up to the incredible 
damage he has done, he continues to repeat and recycle talking points that both shift accountability 
for the firings onto his subordinates and endorse the firings as appropriate. Instead of taking steps to 
protect the Department of Justice’s reputation, the Attorney General has concentrated on protecting 
his own. 

I voted against Alberto Gonzales to be the Attorney General because I was not convinced he would 
put the rule of law, and the interests of the country, above those of the President and the 
Administration. Unfortunately, those concerns have been realized over and over — not just in this 
scandal, but in the Department’s handling of the NSA spying program and the Patriot Act 
reauthorization process. Whether this latest story is essentially one of improper, politically motivated 
firings and dishonesty, or is merely a story of incompetence and inattention, this Attorney General has 
not acted in a manner that upholds the best interests of law enforcement and the criminal justice 
system. This Attorney General does not have the confidence of Congress or the public. That is the 
“performance problem” of the biggest concern at the moment. 
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Testimony 

United States Senate Committee on the Judiciary 

Department of Justice Oversight 

April 19, 2007 


The Honorable Alberto Gonzales 

Attorney General of the United States . U S. Department of Justice 


STATEMENT OF 
ALBERTO R. GONZALES 
ATTORNEY GENERAL 
BEFORE THE 

COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 
CONCERNING 

OVERSIGHT OF THE DEPARTMENT OF JUSTICE 

PRESENTED 

APRIL 17, 2007 

STATEMENT OF 
ALBERTO R. GONZALES 
ATTORNEY GENERAL 
BEFORE THE 

COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 
CONCERNING 

OVERSIGHT OF THE DEPARTMENT OF JUSTICE 
APRIL 17, 2007 

Good morning Chairman Leahy, Ranking Member Specter, and Members of the Committee. Thank 
you for the opportunity to appear here today to discuss some of the important work currently 
underway at the Department of Justice. I would like to share some of the Department’s recent 
accomplishments and outline the priorities of the Department in the coming months. I also would like 
to address any concerns the Committee may have regarding the Department’s varied responsibilities. I 
welcome the chance to enhance the dialogue between these two Branches of government. 

Resignations of U.S. Attorneys 

First, I will address the issue of the resignations of eight of 93 U.S. Attorneys. I know this is an issue 
of concern to the Committee, and I want you to know that I share your commitment to bringing all of 
the facts to light on this matter. I hope we can make great progress on that goal today. 

1 also want the Committee and those U.S. Attorneys to know how much I appreciate their public 
service. Each is a fine lawyer and dedicated professional who gave many years of service to the 
Department. I apologize to them and to their families for allowing this matter to become an 
unfortunate and undignified public spectacle, and I am sorry for my missteps that have helped to fuel 
the controversy. 

The Justice Department has tried to be forthcoming with the Congress and the American people about 
the process that led to the resignations. The Department has provided thousands of pages of internal 
and deliberative documents to the Congress. I consistently and voluntarily have made Justice 
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Department officials available for interviews and hearings on this subject. 

I have taken these important steps to provide information for two critical reasons: (1) I have nothing 
to hide, and (2) I am committed to assuring the Congress and the American public that nothing 
improper occurred here. The sooner that all the facts are known, the sooner we can all devote our 
exclusive attention to our important work - 

work that includes protecting the American people from the dangers of terrorism, violent crime, 
illegal drugs, and sexual predators. I know that the Committee must be eager to focus on those issues 
of great importance to the American people as well. 

At this point, we can all agree that U.S. Attorneys serve at the pleasure of the President. We further 
should agree on a definition of what an “improper” reason for the removal of a U.S. Attorney would 
be. As former Acting Solicitor General and Assistant Attorney General Walter Dellinger has stated, 
an improper reason would be: “The replacement of one or more U.S. attorneys in order to impede or 
speed along particular criminal investigations for illegitimate reasons.”! 

1 agree with that. Stated differently, the Department of Justice makes decisions based on the evidence, 
not whether the target is a Republican or a Democrat. 

For the benefit of the Committee as well as for the American people, I would like to be abundantly 
clear about the decision to request the resignations of eight (of the 93) United States Attorneys - each 
of whom had served his or her full four-year term of office: 

I know that I did not, and would not, ask for a resignation of any individual in order to interfere with 
or influence a particular prosecution for partisan political gain. 

1 also have no basis to believe that anyone involved in this process sought the removal of a U.S. 
Attorney for an improper reason. 

These facts have been made clear through the testimony of Justice Department officials who have 
appeared before the Congress, as well as by the thousands of pages of internal documents that the 
Department of Justice has released. Based upon the record as I know it, it is unfair and unfounded for 
anyone to conclude that any U.S. Attorney was removed for an improper reason. Our record in 
bringing aggressive prosecutions without fear or favor and irrespective of political affiliations - a 
record I am very proud of - is beyond reproach. 

While reasonable people may dispute whether or not the actual reasons for these decisions were 
sufficient to justify a particular resignation, again, there is no factual basis to support the allegation, as 
many have made, that these resignations were motivated by improper reasons. As this Committee 
knows, however, to provide more certainty, I have asked the Justice Department’s Office of 
Professional Responsibility (OPR) to investigate this matter. Working with the Department’s Office 
of Inspector General (OIG), these non-partisan professionals will complete their own independent 
investigation so that the Congress and the American people can be 100 percent assured of the facts. 

The Committee should also know that, to ensure the independence and integrity of these 
investigations, and the investigations of congressional committees, I have not spoken with nor 
reviewed the confidential transcripts of any of the Department of Justice employees interviewed by 
congressional staff. I state this because, as a result, 1 may be somewhat limited when it comes to 
providing you with all of the facts that you may desire. I hope you understand that, to me, it was 
absolutely essential that the investigative work proceeds in a manner free of any complications by my 
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efforts to prepare for this testimony. 

While I firmly believe that these dismissals were appropriate, I have equal conviction that the process 
by which these U.S. Attorneys were asked to resign could have - and should have - been handled 
differently. 

I made mistakes in not ensuring that these U.S. Attorneys received more dignified treatment. Others 
within the Department of Justice also made mistakes. As far as I know, these were honest mistakes of 
perception and judgment and not intentional acts of misconduct. The American public needs to know 
of the good faith and dedication of those who serve them at the Department of Justice. 

As 1 have stated before, 1 want to be as crisp and clear as I can be with the Committee about the facts 
of my involvement in this matter as I recall them. 

The Coordination Process 

Shortly after the 2004 election and soon after I became Attorney General, my then-deputy-chief-of- 
staff Kyle Sampson told me that then-Counsel to the President Harriet Miers had inquired about 
replacing all 93 U.S. Attorneys. Mr. Sampson and I both agreed that replacing all 93 U.S. Attorneys 
would be disruptive and unwise. However, I believed it would be appropriate and a good management 
decision to evaluate the U.S. Attorneys and determine the districts where a change may be beneficial 
to the Department. 

I delegated the task of coordinating a review to Mr. Sampson in early 2005. Mr. Sampson is a good 
man and was a dedicated public servant. I believed that he was the right person (1) to collect insight 
and opinions, including his own, from Department officials with the most knowledge of U.S. 
Attorneys and (2) to provide, based on that collective judgment, a consensus recommendation of the 
Department’s senior leadership on districts that could benefit from a change. 

I recall telling Mr. Sampson that I wanted him to consult with appropriate Justice Department senior 
officials who would have the most relevant knowledge and information about the performance of the 
U.S. Attorneys. It was to be a group of officials, including the Deputy Attorney General, who were 
much more knowledgeable than I about the performance of each U.S. Attorney. I also told him to 
make sure that the White House was kept informed since the U.S. Attorneys are presidential 
appointees. 

Mr. Sampson periodically updated me on the review. As I recall, his updates were brief, relatively few 
in number, and focused primarily on the review process itself. During those updates, to my 
knowledge, I did not make decisions about who should or should not be asked to resign. 

For instance, I recall two specific instances when Mr. Sampson mentioned to me that Harriet Miers 
had asked about the status of the Department’s evaluation of U.S. Attorneys. 

I also recall Mr. Sampson mentioning Assistant Attorney General Rachel Brand as a possible 
candidate to be U.S. Attorney if a vacancy were to occur. I am not sure he mentioned a specific 
district, but it may have been Michigan. I do not recall my response, nor when it happened. But I do 
recall thinking 1 did not want to lose Ms. Brand as head of Legal Policy. I also recall Mr. Sampson 
mentioning career prosecutor Deborah Rhodes for San Diego in the event of a vacancy. 1 do not recall 
my response or any other discussion. Nor do I recall the timing of when this was raised with me. 
Although these names were mentioned to me, 1 do not recall making any decision, either on or before 
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December 7, 2006, about who should replace the U.S. Attorneys who were asked to resign that day. 

Near the end of the process, as I have said many times, Kyle Sampson presented me with the final 
recommendations, which I approved. 1 did so because I understood that the recommendations 
represented the consensus of senior Justice Department officials most knowledgeable about the 
performance of all 93 U.S. Attorneys. I also remember that, at some point in time, Mr. Sampson 
explained to me the plan to inform the U.S. Attorneys of my decision. 

*** 

I believed the process that Mr. Sampson was coordinating would produce the best result by including 
those senior Justice Department officials with the most knowledge about this matter. As in other areas 
of the Department’s work - whether creating a plan to combat terrorism or targeting dangerous drugs 
like methamphetamine - my goal was to improve the performance of the Justice Department. And as 
in other areas of the Department’s work, I expected a process to be established that would lead to 
recommendations based on the collective judgment and opinions of those with the most knowledge 
within the Department. 

In hindsight, 1 would have handled this differently. As a manager, I am aware that decisions involving 
personnel are some of the most difficult and challenging decisions one can make. United States 
Attorneys serve at the pleasure of the President, but looking back, it is clear to me that I should have 
done more personally to ensure that the review process was more rigorous, and that each U.S. 

Attorney was informed of this decision in a more personal and respectful way. 

I also want to address suggestions that I intentionally made false statements about my involvement in 
this process. These suggestions have been personally very painful to me. I have always sought the 
truth. I never sought to mislead or deceive the Congress or the American people about my role in this 
matter. I do acknowledge however that at times 1 have been less than precise with my words when 
discussing the resignations. 

For example, 1 misspoke at a press conference on March 13th when I said that 1 “was not involved in 
any discussions about what was going on." That statement was too broad. At that same press 
conference, I made clear that I was aware of the process; I said that “I knew my chief of staff was 
involved in the process of determining who were the weak performers. Where were the districts 
around the country where we could do better for the people in that district, and that’s what I knew.” 

Of course, 1 knew about the process because of, at a minimum, these discussions with Mr. Sampson. 
Thus, my statement about “discussions” was imprecise and overbroad, but it certainly was not in 
anyway an attempt to mislead the American people. 

I certainly understand why these statements generated confusion, and 1 regret that. I have tried to 
clarify my words in later interviews with the media, and will be happy to answer any further questions 
the Committee may have today about those statements. 

It is said that actions speak louder than words. And my actions in this matter do indeed show that I 
have endeavored to be forthcoming with the Congress and the American people. 

I am dedicated to correcting both the management missteps and the ensuing public confusion that now 
surrounds what should have been a benign situation. For example: 

in recent weeks I have met personally with more than 70 U.S. Attorneys around the country to hear 
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their concerns and discuss ways to improve communication and coordination between their offices 
and Main Justice. 

These discussions have been frank, and good ideas are coming out, including ways to improve 
communication between the Department and their offices so that every United States Attorney can 
know whether their performance is at the level expected by the Attorney General and the Deputy 
Attorney General. Additionally, 1 have asked the members of the Attorney General’s Advisory 
Committee of United States Attorneys to present to me recommendations on formal and informal 
steps that we can take to improve communication. 

During these meetings I am also sharing with the U.S. Attorney community several key messages that 
I wish to also share with the Committee: 

First, the process of selecting U.S. Attorneys to be asked to resign, while not improper, should have 
been more rigorous and should have been completed in a much shorter period of time. 

Second, every U.S. Attorney who was asked to resign - Dan Bogden, Margaret Chiara, Paul Charlton, 
David Iglesias, Carol Lam, John McKay, Kevin Ryan, and Bud Cummins - served honorably, and 
they and their families made sacrifices in the name of public service. The Justice Department owes 
them more respect than they were shown. In some cases. Department leaders should have worked 
with them to make improvements where they were needed. In all eases, I should have communicated 
the concerns more effectively, and 1 should have informed them of my decisions in a more dignified 
manner. This process could have been handled much better and for that 1 want to apologize publicly. 

And third, 1 am also telling our 93 U.S. Attorneys that I look forward to working with them to pursue 
the great goals of our Department in the weeks and months to come. I have told them that I expected 
all of them to continue to do their jobs in the way they deem best and without any improper 
interference from anyone. Likewise, in those offices where U.S. Attorneys have recently departed, I 
emphasized the need to continue to aggressively investigate and prosecute all matters - sensitive or 
otherwise - currently being handled by those offices. 

I wish to extend that sentiment to the Committee as well. During the past two years, we have made 
great strides in securing our country from terrorism, protecting our neighborhoods from gangs and 
drugs, shielding our children from predators and pedophiles, and protecting the public trust by 
prosecuting public corruption. Recent events must not deter us from our mission. I ask the Committee 
to join me in that commitment and that re-dedication. 

We must ensure that all the facts surrounding the situation are brought to full light. It is my sincere 
hope that today’s hearing brings us closer to a clearing of the air on the eight resignations. 

That is why I intend to stay here as long as it takes to answer all of the questions the Committee may 
have about my involvement in this matter. 1 want this Committee to be satisfied, to be fully reassured, 
that nothing improper was done. I want the American people to be reassured of the same. 

National Security 

As you well know, since the terror attacks of September 1 1, 2001, the Department’s top priority has 
been to protect the Nation from the threat of terrorism. We are proud of our efforts to secure the 
Nation and are reaping the benefits of the momentous changes to the counterterrorism and 
counterintelligence programs we instituted during the last year with your support. 


http://judiciary.senate.gov/print_testimony .cfm?id=2632&wit_id=3936 


5/15/2007 


14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00202 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



197 


VerDate Nov 24 2008 


Page 6 of 18 


National Security Division 

First, I want to discuss the important role that the new National Security Division (NSD) has played in 
the six months since it was established. NSD’s goal is to synchronize the Department’s 
counterterrorism and counterespionage prosecutions and its intelligence and criminal national security 
programs, including its intelligence-related searches and surveillance. When we first created NSD, I 
directed the new Assistant Attorney General for National Security, Ken Wainstein, to build upon the 
oversight capacity within the Division to ensure that the Department’s national security investigations 
are conducted efficiently and in an appropriate manner, with due regard for the civil rights and 
liberties of all Americans. The Department’s Office of Intelligence Policy and Review, now a part of 
the NSD, has long played an important oversight role. As I will discuss shortly, we are enhancing that 
oversight capacity this month, as the Department begins a new effort to closely examine the use of 
National Security Letters and other national security authorities by the Federal Bureau of 
Investigation (FBI). 

I also want to note that the agents at the FBI, working closely with our prosecutors in the National 
Security Division and in United States Attorney’s Offices across the Nation, have been working 
tirelessly to pursue terrorists and their supporters and to bring them to justice. In just the past few 
months, we have announced noteworthy arrests and prosecutions such as those of Hassan Abujihaad, 
a former United States Navy seaman accused of providing information on United States naval battle 
group movements to terrorist supporters, and Daniel Maldonado, accused of fighting alongside 
extremist Islamic fighters in Somalia. We also have announced guilty pleas from individuals such as 
Tarik Shall, a former marital arts instructor from the Bronx who pleaded guilty to conspiring to 
support al Qaeda. Further, following a joint U.S. Immigration and Customs Enforcement (ICE) and 
Department of Commerce investigation, corporations such as Chiquita Brands, which made sizeable 
illegal payments to a terrorist organization, have learned that they are not immune from criminal 
prosecution. In addition, we have made significant strides in protecting classified information and 
preventing sensitive technology from being sent overseas. For example, following a joint ICE and 
Defense Criminal Investigative Service investigation, ITT Corporation recently pleaded guilty to . 
violating the Arms Export Control Act and agreed to pay a $100 million in criminal fines and other 
penalties. 

In order to continue to move forward on these efforts in FY 2008, we are requesting $6.6 million to 
fund critical NSD enhancements, including additional funding for crisis management preparation and 
policy development, and legal analysis and coordination. In addition, the FY 2008 budget includes 
resources to expand the FBI’s national security initiatives, including $217 million to advance the 
FBI’s counterterrorism and intelligence collection and analysis programs and to upgrade its 
information sharing tools that improve homeland security cohesion and efficiency. The FY 2008 
budget provides approximately $12 million for the Drug Enforcement Administration’s Office of 
National Security Intelligence (ONSI). ONSI was designated in February 2006 as a member of the 
Intelligence Community, in recognition of the contributions that the DEA makes to national and 
homeland security. ONSI facilitates full and appropriate 

intelligence coordination and information sharing with other members of the Intelligence Community 
and with homeland security elements to enhance our Nation's efforts to reduce the supply of drugs, 
protect our national security, and combat global terrorism. 

In addition to continuing to fund these important efforts, I believe it is also important that we continue 
to work together to modernize our national security laws. In particular, it is crucial that we w'ork to 
update the Foreign Intelligence Surveillance Act (FISA). Sweeping and unanticipated advances in 
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telecommunications technology since 1978 have upset the delicate balance that the Congress 
originally struck when it enacted FISA. As a result, FISA now imposes a regime of court approval on 
a wide range intelligence activities that do not substantially implicate the privacy interests of 
Americans. This unintended expansion of FISA’s scope has hampered our intelligence capabilities, 
and has resulted in the diversion of scarce Judicial and Executive Branch resources that could be 
better spent safeguarding the liberties of U.S. persons. 1 look forward to working with the Congress to 
modernize FISA to confront the very different technologies and threats of the 21st Century. 

National Security Letters 

I also want to take some time today to let you know that we are addressing an issue of great concern 
to me. About a year ago, the Congress reaffirmed the importance of critical law enforcement and 
intelligence tools - such as National Security Letters (NSLs) -when it passed the USA PATRIOT 
Improvement and Reauthorization Act. While NSLs have enhanced America’s ability to detect and 
avert terrorist attacks, there have been instances in which their use has been unacceptable. I appreciate 
the Inspector General’s important work identifying these shortcomings. Failure to properly use a 
critical authority such as NSLs can threaten to undermine the civil liberties of American citizens and 
erode public support for these vital antiterrorism measures. I want to assure you and the American 
people that I am dedicated to remedying these deficiencies and again pledge my commitment to 
protecting Americans from terrorist attacks while protecting the liberties that define us. 

At my direction, and with the support of the FBI Director, the Department of Justice, including the 
FBI, has moved aggressively to address the issues raised by the Inspector General’s report. Let me 
briefly highlight some of the steps that the Department is taking in this regard. First, I have ordered 
NSD and the Department’s Chief Privacy and Civil Liberties Officer to work closely with the FBI to 
take corrective actions, including implementing all of the recommendations made by the Inspector 
General, and to report directly to me on a regular basis and advise me whether any additional actions 
or efforts need to be taken. I also have asked the Inspector General to report back to me in June on the 
FBI's implementation of his recommendations. 

Second, the FBI Director recently ordered a one-time, retrospective audit of the use of NSLs. WTiile 
the Inspector General’s audit covered a sample of four FBI field offices, the FBI-led effort will 
examine the use of NSLs in all 56 field offices nationwide. We expect results to be forthcoming soon 
and will brief the Congress on our findings. To follow up on this one-time audit, at my direction, NSD 
will begin regular NSL audits this month, working in conjunction with the Department’s Privacy 
Office and the FBI. We expect these reviews to be conducted in 1 5 field offices and FBI headquarters 
components over the next year. These regular audits represent a substantial new level and type of 
oversight of national security investigations by career Justice Department lawyers with years of 
intelligence and law enforcement experience. As I noted earlier, when NSD was formed, I ordered the 
creation of an enhanced oversight capability within the division to evaluate FBI national security 
investigations and to ensure their compliance with applicable legal requirements and guidelines. The 
audits beginning this month are one component of this new focus of the division. 

The FBI also issued a Bureau-wide directive prohibiting the use of the type of “exigent letters” 
described in the Inspector General’s report. The FBI Director has also ordered the FBI Inspection 
Division to conduct an expedited review of the Headquarters unit that issued these letters, in order to 
assess management responsibility for this problem. 

The FBI is also working to improve the accuracy of the reporting of NSL statistics to the Congress. 
The FBI began developing a new NSL tracking database last year and plans to deploy the system this 
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year. Until this new system is fully deployed, FBI field offices will conduct hand counts of NSLs. The 
FBI also has sampled a much larger number of entries than the Inspector General examined in order 
to attempt to better quantify the error rate of prior numbers reported to the Congress. Once this 
process is complete, the FBI will work with the Department and the Inspector General to determine 
the best course of action. 

These steps, among many others that the Department is taking in response to the Inspector General’s 
report, embody a recognition of the fact that while the authorities that the Congress has provided are 
critical to fighting the War on Terror, we must constantly work to ensure that we protect the precious 
liberties and rights that are vital to our way of life. This report tells me very clearly that we must do 
better, and 1 am personally committed to this effort. 

We all recognize that we cannot afford to make progress in the War on Terror at the cost of eroding 
our bedrock civil liberties. Our Nation is, and always will be, dedicated to liberty for all, a value that 
we cannot and will not sacrifice, even in the name of winning this war. I will not accept failures in 
this regard. I look forward to working closely with the members of this Committee to address these 
important issues. 

Protection of Children 

As you know, protecting children against sexual predators is a key priority of my tenure. I am proud 
of the Department’s efforts to combat these terrible crimes against children, and I appreciate the work 
of this Committee in safeguarding our children’s innocence, including its support for the Adam Walsh 
Act, which included statutory 

authorization for the Department’s Project Safe Childhood. The Department has moved forward 
aggressively to implement key reforms of the Adam Walsh Act. 

The Adam Walsh Act 

The Adam Walsh Act adopted a comprehensive new set of national standards for sex offender 
registration and notification and directed the Department to issue guidelines and regulations to 
interpret and implement these requirements. As an initial matter, I issued an interim regulation on 
February 28, 2007, clarifying that the strengthened Adam Walsh Act registration requirements apply 
to all sex offenders, including those convicted prior to the enactment of the Act. The Adam Walsh Act 
created the Office of Sex Offender Sentencing, Monitoring, Apprehending, Registering, and Tracking 
(“SMART Office”) in the Department’s Office of Justice Programs, to administer these requirements. 
Last winter President Bush appointed Laura L. Rogers, a career prosecutor from California, to head 
the SMART Office. She is developing detailed guidelines to assist the States, territories, and Indian 
tribes in incorporating the Adam Walsh Act standards in their sex offender registration and 
notification programs. Extensive input has been obtained from interested government officials and 
others for this purpose, and publication of the guidelines for public comment will be forthcoming in 
the next few months. 

In addition to strengthening the substantive standards for sex offender registration and notification, 
the Adam Walsh Act provides for increased Federal assistance to States and other jurisdictions in 
enforcing registration requirements and protecting the public from sex offenders. The Act directs the 
Department to use the resources of Federal law enforcement, including the United States Marshals 
Service, to assist jurisdictions in locating and apprehending sex offenders who fail to register as 
required. As an initial step in this initiative, the Marshals Service, working with its State and local law 
enforcement partners, apprehended 1,659 sex offenders as part of the FALCON III fugitive roundup 
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in October. The Marshals Service has developed plans to strengthen its national coordination and 
leadership function in sex offender apprehension under the Adam Walsh Act. The President’s budget 
request for FY 2008 includes substantial funding for this purpose, proposing $7.8 million for the 
Marshals Service’s aggressive pursuit of sexual predators under the Adam Walsh Act’s provisions. 

The Adam Walsh Act also created an enhanced direct avenue for Federal enforcement of sex offender 
registration requirements. Under new section 2250 of title 1 8, sex offenders who knowingly violate 
the Adam Walsh Act registration requirements under circumstances supporting Federal jurisdiction, 
such as failure to register following relocation from one State to another, can be imprisoned for up to 
10 years. The Department’s Criminal Division and the United States Attorneys’ Offices have 
developed policy and guidance for prosecutions under the new Federal failure to register offense and 
are moving forward aggressively in bringing Federal prosecutions in appropriate cases. Since Section 
2250 was enacted. Marshals Service investigations have resulted in the issuance of 84 arrest warrants 
for fugitives in violation of the law. Marshals and other law enforcement officials have been able to 
arrest 66 of those fugitives. 

Beyond the measures I have described relating to sex offender tracking, notification, investigation, 
apprehension, and prosecution, the Adam Walsh Act enacted important reforms affecting the 
correctional treatment of sex offenders. For example, the Act adopted new provisions for civil 
commitment of persons found to be sexually dangerous and subject to Federal jurisdiction. This 
means that court-ordered civil commitment can now be sought for a sex offender in the custody of the 
Bureau of Prisons, where it can be shown that his condition would make it seriously difficult for him 
to refrain from further acts of molestation if released. Pursuant to the Adam Walsh Act commitment 
provisions, the Bureau of Prisons has 30 inmates certified as sexually dangerous persons (not limited 
to those incarcerated for sex offenses) and the responsible United States Attorneys’ Offices are now 
engaged in litigation to secure the judicial commitment of these individuals as authorized by the 
Adam Walsh Act. The Bureau of Prisons is institutionalizing the screening and certification of 
inmates who satisfy the statutory criteria as sexually dangerous persons, and civil commitment of 
such persons for the protection of the public and for their care and treatment will be sought in all 
appropriate cases. 

The Adam Walsh Act further authorizes the expansion of the Bureau of Prisons’ sex offender 
management and treatment efforts. The President’s budget request for FY 2008 includes $5 million 
for the Bureau of Prisons to add treatment programs at six locations. This supports the Bureau of 
Prisons’ objective to design, implement, and evaluate a comprehensive sex offender management 
program across all prison security levels. This program will address the security issues raised by a 
growing sex offender inmate population, and the need to reduce recidivism among such offenders 
following their release. 

Project Safe Childhood 

The Internet is one of the greatest technological advances of our time, but it also makes it alarmingly 
easy for sexual predators to find and contact children, as well as trade, collect, and even produce 
images of child sexual exploitation. 

The problem is great, but we have stepped up to the challenge. Through Project Safe Childhood 
(PSC), which is the backbone of the Department’s efforts to combat child exploitation, we have begun 
to marshal our collective resources and raise online exploitation and abuse of children as a matter of 
public concern. We have sought to do this both through enhanced coordination of our law 
enforcement efforts, especially with the Internet Crimes Against Children task forces and our other 
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State and local partners, and through cooperation with our non-governmental partners like the 
National Center for Missing and Exploited Children (NCMEC) to do effective outreach to parents and 
children about how to stay safe online. 

Since 1 testified last, the Department has undertaken two important steps to reduce the incidence of 
child sexual exploitation and abuse facilitated by the Internet, and these steps have begun to show 
results for our enhanced law enforcement efforts. 

The U.S. Department of Justice together with NCMEC and the Ad Council announced a new phase of 
their Online Sexual Exploitation public service advertising campaign, “Think Before You Post,” 
designed to educate teenage girls about the potential dangers of posting and sharing personal 
information online. 

Popular social networking sites such as MySpace, Facebook, and Sconex make it easier for children 
and teens to post and share personal information, pictures, and videos, which may make them more 
vulnerable to online predators. Girls are particularly at risk of online sexual exploitation — a recent 
study by University of New Hampshire researchers for NCMEC found that, of the approximately one 
in seven youths who received a sexual solicitation or approach over the Internet, 70 percent were 
girls. 

The Think Before You Post campaign sends a strong reminder to children and their parents to be 
cautious when posting personal information online because, “[ajnything you post, anyone can see: 
family, friends, and even not-so-friendly people.” The public service announcements were distributed 
to media outlets throughout the country, and can also be viewed at the Department’s website 
www.usdoj.gov. 

Coordination of our law enforcement efforts through our 93 U.S. Attorneys will also be advanced by 
the recent launch of the PSC Team Training program, involving teams from five judicial districts, 
which I kicked off at NCMEC’s headquarters in February. The training program will create a platform 
from which Federal, State, and local law enforcement agencies and non-governmental organizations 
. can effectively work together across State and even national borders. The next training session will be 
held in Miami in May, bringing together teams from five additional districts. We hope to reach every 
district by the end of 2008 through a series of regional training sessions. 

The Department’s enhanced law enforcement efforts have begun to show results. In the first quarter of 
the fiscal year, the Internet Crimes Against Children task forces increased the number of arrests for 
online child exploitation and abuse to 527, an increase of 22 percent over the same period in FY 2006. 
Likewise, the U.S. Attorneys have increased the number of cases filed. In the first five months of FY 
2007, 761 cases have been filed. If this pace continues, it will result in as many as 1,826 cases for the 
fiscal year, a 1 3 percent increase over FY 2006. Moreover, we are working on the investigative side to 
support continuing progress in this area. In the first quarter of FY 2007, the FBI opened 555 
investigations of online child exploitation cases, both child pornography and cyber-enticement, as 
compared to 438 investigations opened in the first quarter for FY 2006. Through these investigations 
and prosecutions our goal is to stop those who prey on our children, and also to deliver a general 
message of deterrence: when you target kids, we will target you. 

We have the power to change the battlefield, and the victory of safe childhoods will be our legacy. I 
look forward to continued work with this Committee on this issue that I care deeply about. 

Violent Crime 

Due in large part to the hard work of law enforcement, the Nation’s crime rates remain near historic 
lows. The Administration has funded numerous initiatives to give Federal, State, and local prosecutors 
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and iaw enforcement the toots needed to reduce violent crime, particularly gang- and firearm-related 
crime. Federal prosecutors continue to focus resources on the most serious violent offenders, taking 
them off the streets and putting them behind bars where they cannot re-offend. 

Initiative for Safer Communities 

Where localized increases in crime are being experienced, the Department is responding 
appropriately, working with our State and local partners to identify the problem and develop 
meaningful strategies to reduce and deter that crime. To that end. Department officials met with local 
law enforcement and community leaders from 18 jurisdictions across the country to investigate the 
factors contributing to the increase or decrease in violent crime in those jurisdictions. No one cause 
was reported as causing local spikes in crime; the problems varied by city and region. 

To address these regional and localized crime challenges, the President's FY 2008 budget requests 
$200 million for the Violent Crime Partnership Initiative. The initiative will assist in responding to 
high rates of violent crime, including gang, drug, and gun violence, by forming and developing 
effective multi-jurisdictional law enforcement partnerships between Federal, State, local, and tribal 
law enforcement agencies. Through these multi-jurisdictional partnerships, we will disrupt criminal 
gang, firearm, and drug activities, particularly those with a multi-jurisdictional dimension. 

Project Safe Neighborhoods 

The Initiative for Safer Communities is a supplement to the existing Department-led programs aimed 
at reducing violent crime, such as the Project Safe Neighborhoods (PSN) initiative. PSN programs, 
led by the United States Attorney in each Federal judicial district, link Federal, State, and local law 
enforcement officials, prosecutors, and community leaders to implement a multi-faceted strategy to 
deter and punish gun criminals. In the past six years, as a result of PSN, the number of Federal 
firearms prosecutions is more than double the number of prosecutions brought during the six years 
prior to PSN’s implementation. 

With the support of the Congress, the Department has dedicated more than $1.5 billion to this 
important program. Those funds have provided necessary training, hired agents and prosecutors, and 
supported State and local partners working to combat gun crime. For 2008, the President’s budget 
requests more than $400 million for PSN, including a $2.2 million enhancement to the Bureau of 
Alcohol, Tobacco, Firearms and Explosives to support increased anti-gang and firearms enforcement 
efforts, as well as a $6.3 million enhancement to establish firearms trafficking teams devoted to 
pursuing trafficking investigations along the Southwest Border and in areas of the country identified 
as concentrated firearms trafficking corridors. 

Gangs 

The Department is also applying the PSN model of collaboration to address the danger that violent 
gangs pose to our neighborhoods. The Department has developed a comprehensive strategy to combat 
gang violence that involves the coordination of enforcement and prevention resources to target the 
gangs who terrorize our communities. The Department’s Anti-Gang Coordination Committee 
continues to organize the Department’s wide-ranging efforts to combat the scourge of gangs, and the 
Anti-Gang Coordinators in each United States Attorney’s Office continue to provide leadership and 
focus to our anti-gang efforts at the district level. 

Last year, the Department expanded the successful Project Safe Neighborhoods initiative to include 
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new and enhanced anti-gang efforts, and launched the Comprehensive Anti-Gang Initiative, which 
focuses anti-gang resources on prevention, enforcement, and offender reentry efforts in six sites 
throughout the country: Los Angeles, Tampa, Cleveland, Dallas/Ft. Worth, Milwaukee, and the “222 
Corridor,” which stretches from Easton to Lancaster in Pennsylvania. 

The Department also created a new national Gang Targeting, Enforcement, and Coordination Center 
(GangTECC) this past year. GangTECC brings together all of the operational components of the 
Department, as well as other agencies within the Federal government to coordinate overlapping 
investigations and ensure that tactical and strategic intelligence is shared among law enforcement 
agencies. GangTECC works hand-in-hand with the new National Gang Intelligence Center, and the 
Criminal Division’s Gang Squad. The President’s FY 2008 budget requests resources to further 
support these anti-gang efforts. 

While we have made significant enhancements to our anti-gang efforts at the national level, the 
Department understands that the lion’s share of the work happens at the local and district level. On the 
prevention side, in accordance with my directive, each U.S. Attorney has convened a Gang Prevention 
Summit in his or her district to explore additional opportunities in the area of gang prevention. And 
on the enforcement side, to support the increased focus on anti-gang prosecutions at the Federal level, 
the President’s FY 2008 budget requests an enhancement of $4.1 million for additional anti-gang 
Federal prosecutors. 

Finally, as you know, the Department has worked closely with this Committee as well as the House 
Judiciary Committee to develop legislation to enhance the tools available to Federal law enforcement 
in its ongoing efforts to disrupt and dismantle gangs. 

Drug Enforcement 

The Department continues to devote substantial investigative and prosecutorial resources to 
addressing the problem of drug trafficking. In FY 2006, drug cases represented more than 25 percent 
of all cases filed by our U.S. Attorneys and 35 percent of Federal defendants. 

The vast majority of illegal drugs sold in the United States are supplied by drag trafficking 
organizations (DTOs). The Department continues to believe that utilizing intelligence to target the 
highest priority DTOs and those entities and individuals linked to the DTOs, using the Drug 
Enforcement Administration (DEA) and the Organized Crime and Drug Enforcement Task Force 
program, is the most effective approach to fighting the global drug trade and its attendant threats. It is 
within this strategic framework that the Department generally organizes its efforts to reduce the 
supply of illegal drugs. These efforts combine the expertise of multiple Federal agencies with 
international, State, and local partners, to mount a comprehensive attack on major drug organizations 
and the financial infrastructures that support them. This approach has been successful. Just this past 
fall, the most significant drug traffickers ever to face justice in the United States - Miguel and Alberto 
Rodriguez-Orejuela - pleaded guilty in a Federal court in Miami to a charge of conspiracy to import 
cocaine into the United States. 

The Department recognizes that the Southwest Border remains a critical front in our Nation’s defense 
against both illegal drug trafficking and terrorism. Because a significant amount of drugs that enters 
the U.S. is trafficked by DTOs based in Mexico, the Department has been working closely with the 
Government of Mexico, including in joint cooperative efforts by law enforcement. In addition, the 
Department is continuing discussions with the Government of Mexico regarding extraditions of major 
drug traffickers. 
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In addition to its continued efforts on drug trafficking organizations, over the past several years the 
Department has placed a special emphasis on reducing the demand for, and supply of, 
methamphetamine and controlled substance prescription drugs. 

In support of the Administration's plan to combat methamphetamine, the Department established the 
Anti-Methamphetamine Coordination Committee to oversee the ongoing implementation of initiatives 
and to ensure the most effective coordination of its anti-methamphetamine efforts. The Department is 
enhancing the anti-methamphetamine trafficking and intelligence capabilities of law enforcement; 
assisting tribal. State, and local authorities with training, cleanup, and enforcement initiatives; and 
providing grants to State drug court programs that assist methamphetamine abusers. On the 
international front, the Department is working to cut off the illicit supply of precursor chemicals by 
working with our international partners. 

The United States Government has established a strong partnership with Mexico to combat 
methamphetamine. In May 2005, the Attorney Genera] of Mexico and I announced several anti- 
methamphetamine initiatives designed to address improved 

enforcement, increased law enforcement training, improved information sharing, and increased public 
awareness. Most of those initiatives are now underway and our goals are being met. 

This past year, the Congress enacted important legislation, the Combat Methamphetamine Epidemic 
Act, which regulates the sale of the legal ingredients used to make methamphetamine; strengthens 
criminal penalties; authorizes resources for State and local governments; enhances international 
enforcement of methamphetamine trafficking; and enhances the regulation of methamphetamine by- 
products, among other things. The Department is committed to enforcing rigorously these new 
provisions of the law in order to address the domestic production of methamphetamine. As State laws 
regulating methamphetamine precursors went into effect, along with the new Federal law, we have 
seen a decline in domestic methamphetamine labs. 

The Department remains concerned about the non-medical use of controlled substance prescription 
drugs, which continues to be the fastest rising category of drug abuse in recent years. At the same 
time, the Department recognizes that it is critical that individuals who are prescribed controlled 
substance prescription drugs for a legitimate medical purpose have access to these important drugs. 
Rogue pharmacies operating illicitly through Internet increasingly have become a source for the 
illegal supply of controlled substances. This issue is a priority for the Department, and we are 
aggressively applying the full range of enforcement tools available to us to address this increasing 
problem. The Department looks forward to working with the Congress on additional enforcement 
tools that may be appropriate. 

Civil Rights 

1 am pleased to report that the past year has been full of outstanding accomplishments in the Civil 
Rights Division, where we obtained record levels of enforcement. This year, the Division celebrates 
its 50th Anniversary. Since its inception in 1 957, the Division has achieved a great deal, and we have 
much to be proud. Following are some of the Division’s more notable recent accomplishments, 
beginning with two recent initiatives and the creation of a new unit within the Criminal Section. 

New Initiatives 

* On February 20, 2007, 1 announced The First Freedom Project and released a Report on 
Enforcement of Laws Protecting Religious Freedom to highlight and build upon the Division’s role in 
enforcing the longstanding Federal laws that prohibit discrimination based on religion. This initiative 
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is particularly important to combat religious and cultural intolerance in the aftermath of the terrorist 
attacks of September 11, 2001 . 

• In January 2007, 1 announced the Federal indictment charging James Seale for his role in the 
abduction and murders of two African-American teenagers, Henry Dee and Charles Moore, in 
Mississippi in 1964. This case is being prosecuted by the Civil 

Rights Division and the local U.S. Attorney’s Office. Shortly thereafter, I announced an FBI initiative 
to identify other unresolved civil rights era murders for possible prosecution to the extent permitted 
by the available evidence and the limits of Federal law - an effort in which the Civil Rights Division 
will play a key role. 

• On January 31, 2007, 1 announced the creation of the new Human Trafficking Prosecution Unit 
within the Criminal Section of the Civil Rights Division. This new Unit is staffed by the Section’s 
most seasoned human trafficking prosecutors, who will work with our partners in Federal and State 
law enforcement and non-govemment organizations to investigate and prosecute the most significant 
human trafficking crimes, such as multi-jurisdictional sex trafficking cases. 

Enforcement 

In addition to these recent advances, the Division has done much to further the enforcement of our 
Federal civil rights laws. In the past year: 

• the Criminal Section set new records in several areas by charging and convicting a record number of 
defendants - obtaining an overall conviction rate of 98 percent, the highest such figure in the history 
of the Criminal Section; 

• the Criminal Section obtained a record number of convictions in the prosecution of human 
trafficking crimes, deplorable offenses of fear, force, and violence that disproportionately affect 
women and minority immigrants; 

• the Employment Litigation Section filed as many lawsuits challenging a pattern or practice of 
discrimination as during the last three years of the previous Administration combined; 

• the Housing and Civil Enforcement Section filed more cases alleging discrimination based on sex 
than in any year in its history; 

• the Housing and Civil Enforcement Section conducted significantly more tests to ensure compliance 
with the Fair Housing Act pursuant to Operation Home Sweet Home, and we are working to achieve 
an all-time high number of such tests this year; and 

• the Disability Rights Section obtained the highest success rate to date in mediating complaints 
brought under the Americans with Disabilities Act - 82 percent. 

Just a few weeks ago, the Civil Rights Division secured the second largest damage award ever 
obtained by the Justice Department in a Fair Housing Act case against a former landlord in the 
Dayton, Ohio, area for discriminating against African Americans and families with children. 

In the past six years, we have ensured the integrity oflaw enforcement by more than tripling the 
number of agreements reached with police departments and convicting 50 percent more law 
enforcement officials for willful misconduct, such as the use of excessive force, as compared to the 
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previous six years. 

In the past six years, the Disability Rights Section reached more than 80 percent of the agreements 
obtained with State and local governments under Project Civic Access, a program that has made cities 
across the country more accessible and made lives better for more than 3 million Americans with 
disabilities. 

Protecting Voting Rights 

Last year, the President and 1 strongly supported the Voting Rights Act Reauthorization and 
Amendments Act of 2006, appropriately named for three heroines of the Civil Rights movement, 
Fannie Lou Hamer, Rosa Parks, and Coretta Scott King. This legislation renewed for another 25 years 
certain provisions of the Act that had been set to expire, including Section 5, under which all voting 
changes in certain jurisdictions must be “precleared” prior to implementation, sections relating to 
Federal observers and examiners, and Sections 4 and 203, relating to bilingual requirements. 

The Voting Rights Act has proven to be one of the most successful pieces of civil rights legislation 
ever enacted. However, as long as all citizens do not have equal access to the polls, our work is not 
finished. As President Bush said, “In four decades since the Voting Rights Act was first passed, we’ve 
made progress toward equality, yet the work for a more perfect union is never ending.” 

At the White House signing ceremony for the 2006 reauthorization Act, President Bush said, “My 
administration will vigorously enforce the provisions of this law, and we will defend it in court.” The 
Department of Justice is committed to carrying out the President’s promise. In fact, the Civil Rights 
Division is currently vigorously defending the Act against a constitutional challenge in Federal court 
here in the District of Columbia. 

A major component of the Division’s work to protect voting rights is its election monitoring program. 
Our election monitoring efforts are among the most effective means of ensuring that Federal voting 
rights are respected on election day. 

In 2006, we sent more than 1 ,500 Federal personnel to monitor elections, doubling the number sent in 
2000, a presidential election year. During the general election on November 7, 2006, the Division 
deployed a record number of monitors and observers to jurisdictions across the country for a mid-term 
election. In total, more than 800 Federal personnel monitored the polls in 69 political subdivisions in 
22 States. 

In addition to our presence at the polls, Department personnel here in Washington stood ready with 
numerous phone lines to handle calls from citizens with election complaints, as well as to monitor an 
Internet-based mechanism for reporting problems. 

We had personnel at the call center who were fluent in Spanish and had the Division’s language 
interpretation service to provide translators in other languages. The Department received more than 
200 complaints through its phone and Internet-based system on election day. Many of these 
complaints were resolved on election day, and we are continuing to follow up on the rest. 

Our commitment to protecting the right to vote is further demonstrated by our recent enforcement 
efforts. In 2006, the Voting Section filed 1 8 new lawsuits, which is more than twice the average 
number of lawsuits filed annually in the preceding 30 years. Moreover, during 2006, the Division 
filed the largest number of cases under the Uniformed and Overseas Citizens Absentee Voting Act. 
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which ensures that overseas citizens and members of the military are able to participate in Federal 
elections. Finally, in 2006, the Voting Section processed the largest number of Section 5 submissions 
in its history, made two objections to submissions pursuant to Section 5, and filed its first Section 5 
enforcement action since 1998. 

Last year, we furthered our record of accomplishment during this Administration. During the past six 
years, the Civil Rights Division has litigated more cases on behalf of minority language voters than in 
all other years combined since 1975. Specifically, we have successfully litigated approximately 60 
percent of all language minority cases in the history of the Voting Rights Act. Moreover, during the 
past six years, we have brought seven of the nine cases ever filed under Section 208 in the history of 
the Act, including the first case ever under the Voting Rights Act to protect the rights of Haitian 
Americans. 

The work of the Civil Rights Division in recent years reflects the need for continued vigilance in the 
prosecution and enforcement of our Nation’s civil rights laws. 1 am committed to building upon our 
accomplishments and continuing to create a record that reflects the profound significance of this right 
for all Americans. 

In addition to its responsibility to protect access to the ballot box, the Department is responsible for 
combating Federal election crimes, such as election fraud and campaign financing offenses. In 2002, 
the Department launched the Ballot Access and Voting Integrity Initiative, and the investigation and 
prosecution of these crimes is a priority. With the assistance of the FBI, we have investigated over 
300 election crime matters since the start of the Initiative, charged more than 1 80 individuals with 
election fraud or campaign financing offenses, and obtained over 1 30 convictions. At the present 
time, over 140 election crime investigations are pending throughout the country. 

Every election crime prosecution and voting rights settlement puts would-be wrong-doers on notice: 
We will not tolerate attempts to corrupt the electoral process or the infringement of voting rights, 
period. 

Border Security 

Immigration offenses are the largest category of cases the Department files each year. Nearly one 
third of the 60,000 new cases filed each year are for immigration offenses. 

Nevertheless, because immigration enforcement is such a high priority for the Department, 1 am 
committed to doing more. In the latter half of 2006, the Department sent 30 additional prosecutors to 
the southwest border districts to help them handle a greater number of immigration cases, as well as 
border narcotics cases. Since 2000, the overall number of Assistant U.S. Attorneys working in the 
southwest border districts has increased by about 29 percent. Increasing the number of prosecutors 
permits these districts to take in more cases of all types. Despite these increases, our prosecutors on 
the border still handle some of the largest caseloads in the Nation. To further augment our resources, 
the President has proposed in his 2008 budget S7.4 million for a Border and Immigration Prosecution 
Initiative to hire 55 additional prosecutors to handle more immigration cases. In addition, the budget 
requests $7.5 million to hire 40 Deputy U.S. Marshals to manage the increased workload as a result of 
increased immigration enforcement along the Southwest Border. This funding is needed so that we 
can continue to increase prosecutions and convictions to further deter illegal border crossings and 
achieve control over the border. 

In addition to enhancing enforcement resources. I am eager to work with this Committee on creating 
workable comprehensive immigration reform legislation. Such reform, as described by the President, 
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would relieve pressure on our borders by creating a temporary worker program to fill jobs that 
Americans do not want, would enhance tools for employers to verify that they are hiring only citizens 
and authorized foreigners, and would increase penalties for the employment of unauthorized workers 
and for other immigration offenses. I look forward to working with the Committee on comprehensive 
immigration reform in the coming weeks and months. 

Intellectual Property Enforcement 

Intellectual property (“IP”) is a core component of U.S. economic health. IP theft undermines U.S. 
economic security and stifles the creative output central to U.S. economic vitality. The Department 
has made combating IP theft a priority. 

The Department of Justice is dedicating more resources than ever before to the protection of U.S. 
intellectual property rights, with a special emphasis on prosecuting health and safety cases. Last June, 
the Department’s Task Force on Intellectual Property announced that it had implemented all 31 of its 
recommendations to improve IP protection and enforcement in the United States and abroad, as 
described in detail in the Progress Report of the Departmen! of Justice’s Task Force on Intellectual 
Property (June 2006). In the past two years, we have significantly expanded the Computer Hacking 
and Intellectual Property (CHIP) network of Federal prosecutors dedicated to the prosecution of high- 
tech and IP crime. The total number of CHIP prosecutors has increased to 230 
(with at least one in each U.S. Attorney’s Office), and the number of specialized CHIP Units has 
nearly doubled to 25 cities nationwide. 

The Task Force’s unprecedented efforts to improve criminal IP enforcement have yielded, among 
other successes, substantial increases in Federal investigations and prosecutions of IP violations. For 
instance, the number of defendants prosecuted for IP offenses rose 98 percent from 2004 to 2005, and 
the number convicted of IP offenses increased more than 50 percent from 2005 to 2006 (from 124 to 
187). Of those convicted, the number receiving substantial sentences (25 months or more) increased 
even more sharply - from 1 7 to 39, an increase of 130 percent. Last year also saw substantial 
increases in the FBI’s tally of the number of defendants arrested (from 104 to 144, up 40 percent) and 
charged (from 145 to 191, up 30 percent) in criminal IP cases. 

In February 2007, the Department obtained one of the first-ever extraditions for an intellectual 
property offense, bringing the leader of one of the oldest and most notorious Internet software piracy 
groups to the United States from Australia to face criminal copyright charges. The group is estimated 
to have caused the illegal distribution of more than $50 million worth of pirated software, movies, and 
music. 

Recognizing that the effective protection of IP rights depends on strong international as well as 
domestic criminal enforcement regimes, the Department has placed special emphasis on improving its 
international outreach and capacity-building efforts. For instance, in 2006, the Department established 
the first-ever IP Law Enforcement Coordinator for Asia in Bangkok, Thailand. This IPLEC position is 
dedicated to advancing the Department’s regional IP goals through training, outreach, and the 
coordination of investigations and operations against IP crime throughout the region. A second IPLEC 
for Eastern Europe has been established, and we will be sending a prosecutor to Sofia, Bulgaria, to fill 
that position this summer. Moreover, in 2006 alone. Criminal Division prosecutors provided training 
and technical assistance on IP enforcement to more than 3,300 foreign prosecutors, investigators, and 
judges from 1 07 countries. 

State, Local, and Tribal Assistance 
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In addition to our own law enforcement efforts, the Department supports State, local, and tribal law 
enforcement. The Department's FY 2008 budget contains more than $1.2 billion in discretionary 
grant assistance to State, local, and tribal governments, and non-profit organizations, including 
funding for the creation of four new competitive grant programs: the Violent Crime Reduction 
Partnership; the Byme Public Safety and Protection Program; the Child Safety and Juvenile Justice 
Program; and Violence Against Women Grants. 

Violent Crime Reduction Partnership 

The President’s FY 2008 budget requests $200 million for the Violent Crime Reduction Partnership 
Initiative, which is one of the ways we are responding to the recent 

increase in violent crime. The funding will be used to help communities address high rates of violent 
crime by forming and developing effective multi-jurisdictional law enforcement partnerships between 
local. State, tribal, and Federal law enforcement agencies. Through these multi-jurisdictional 
partnerships, we will disrupt criminal gang, firearm, and drug activities, particularly those with a 
multi-jurisdictional dimension. Additionally, the Department will target this funding to respond to 
local crime surges it detects through its ongoing research. 

Byme Public Safety and Protection Program 

In addition, the President’s budget proposal includes $350 million for a simplified and streamlined 
grant program that would combine the funding streams of several programs into the new Byme Public 
Safety and Protection Program. This initiative consolidates some of the Department’s most successful 
State and local law enforcement assistance programs into a single, flexible, competitive discretionary 
grant program. This new approach will help State, local, and tribal governments develop programs 
appropriate to the particular needs of their jurisdictions. Through the competitive grant process, we 
will continue to assist communities in addressing a number of high-priority concerns, such as (1) 
reducing violent crime at the local levels through the Project Safe Neighborhood initiative; (2) 
addressing the criminal justice issues surrounding substance abuse through drug courts, residential 
treatment for prison inmates, prescription drug monitoring programs, met 
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Statement 

United States Senate Committee on the Judiciary 

Department of Justice Oversight 


April 19, 2007 


The Honorable Patrick Leahy 

United States Senator , Vermont 


Statement of Chairman Patrick Leahy, 

Senate Judiciary Committee 

Hearing On "Department Of Justice Oversight" 

Witness: Attorney General Gonzales 
April 19, 2007 

This week we join in mourning the tragic killings at Virginia Tech on Monday. The innocent lives of 
students and professors are a terrible loss for their families and friends and for their community. It 
affects us all. We honor them and mourn their loss. 

I expect that in the days ahead, as we learn more about what happened, how it happened and perhaps 
why it happened, we will have debate and discussion and perhaps legislative proposals to consider. I 
look forward to working with Department of Justice and specifically with Regina Schofield, the 
Assistant Attorney General for the Office of Justice Programs, and others to make improvements that 
can increase the safety and security of our children and grandchildren in schools and colleges. 

Today, the Department of Justice is experiencing a crisis of leadership perhaps unrivaled during its 
1 37-year history. There is the growing scandal swirling around the dismissal and replacement of 
several prosecutors, and persistent efforts to undermine and marginalize career lawyers in the Civil 
Rights Division and elsewhere in the Department. 

We hear disturbing reports that politics may have played a role in a growing number of cases. I have 
warned for years against the lack of prosecutorial experience and judgment throughout the leadership 
ranks of the Department. We are seeing the results amid rising crime, rampant war profiteering, 
abandonment of civil rights and voting rights enforcement efforts, and lack of accountability. This 
Justice Department seems to have lost its way. 

The Department of Justice must not be reduced to another political arm of the White House. The 
Department of Justice must be worthy of its name. The trust and confidence of the American people 
in federal law enforcement must be restored. 

Since Attorney General Gonzales last appeared before this Committee on January 1 8th, we have 
heard sworn testimony from the former U.S. Attorneys forced from office and from his former Chief 
of Staff. Their testimony sharply contradicts the accounts of the plan to replace U.S. Attorneys that 
the Attorney General provided to this Committee under oath in January and to the American people 
during his March 1 3th press conference. 

The Committee is still seeking documents, information and testimony so that we may know all of the 
facts, the whole truth, surrounding the replacement of these prosecutors who had been appointed by 
President Bush. 

One thing already abundantly clear is that if the phrase Aperformance related@ is to retain any 
meaning, that rationale should be withdrawn as the justification for the firing of David Iglesias, John 


http://judiciary.senate.gov/print_member_statement.cfm?id=2632&witJd=2629 5/15/2007 


VerDate Nov 24 2008 14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00216 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



211 


Page 2 of 3 


McKay, Daniel Bogden, Paul Charlton, Carol Lam and perhaps others. Indeed, the apparent reason 
for these terminations has much more to do with politics than performance. 

In his written testimony for this hearing and his newspaper columns, the Attorney General makes the 
conclusory statement that "nothing improper" occurred. 

The truth is that these firings have yet to be explained and there is mounting evidence of improper 
considerations and actions resulting in these dismissals. 

The dismissed U.S. Attorneys have testified under oath that they believe political influence resulted in 
their being replaced. If they are right, the mixing of partisan political goals into federal law 
enforcement is highly improper. The Attorney General’s own former Chief of Staff testified under 
oath that Karl Rove complained to Attorney General Gonzales about David Iglesias not being 
aggressive enough against so-called Avoter fraud,@ which explains his being added to the list. 

With respect to Mr. Iglesias, the former U.S. Attorney in New Mexico, the evidence shows that he 
was held in high regard, considered for promotion to the highest levels of the Department and chosen 
by the Department to train other U.S. attorneys in the investigation and prosecution of voter fraud. 

Then as the election approached in 2006, Administration officials received calls from New Mexico 
Republicans complaining that Mr. Iglesias would not rush an investigation and indictments before the 
November election. 

True accountability means being forthcoming, and true accountability requires consequences for bad 
actions. This hearing is such an opportunity. 

Last November, the American people rejected this Administration's unilateral approach to 
government and to the President acting without constitutional checks and balances. Rather than heed 
that call, within days of that election, senior White House and Justice Department staff finalized plans 
to proceed with the simultaneous mass firings of a large number of top federal prosecutors. 

By so doing, they sent the unmistakable message — not only to those forced out but also to those who 
remained - that traditional, independent law enforcement by U.S. Attorneys would no longer be 
tolerated by this Administration. Instead, partisan loyalty had become the yardstick by which all 
would be judged. 

I cannot excuse the Attorney General=s actions and his failures from the outset to be forthright with 
us, with these prosecutors and with the American people. 

The White House political operatives who helped spearhead this plan did not have effective and 
objective law enforcement as their principal goal. They would be happy to reduce United States 
Attorneys offices to another political arm of the Administration. 

If nothing improper was done, people need to stop hiding the facts and need to tell the truth, the whole 
truth. If the White House did nothing wrong, then show us. Show us the documents and provide us 
with the sworn testimony of what was done - why, and by whom. If there is nothing to hide, then the 
White House should quit hiding it. 

Quit claiming the e-mails cannot be produced and quit contending that the American people and their 
duly elected representatives cannot see and know the truth. I trust that after weeks of preparation for 
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this hearing, the Attorney General's past failures to give a complete and accurate explanation of these 
firings will not be repeated here today. 

There has always been a tacit and carefully balanced intersection between politics and our law 
enforcement system, but it has been limited to the entrance ramp of the nomination and confirmation 
process. Instead of an entrance ramp, this Administration seems to have envisioned a political toll 
road. 

Real oversight has returned to Capitol Hill, and the investigation of this affair already has pulled back 
the curtain to reveal unbridled political meddling, Katrina-style cronyism and unfettered White House 
unilateralism that has been directed at one of our most precious national assets, our law enforcement 
and legal system. 

Earlier in this process, it seemed that the Administration was concluding that any answer will do, 
whether it was rooted in the facts, or not. Those days are behind us. Just any answer won’t do 
anymore. We need the facts, and we will pursue the facts until we get to the truth. 

Just as respect for the United States as a leader on human rights has been diminished during the last 
six years, the current actions have served to undercut confidence in United States Attorneys. 

Just as Mr. Gonzales cannot claim immunity for the policies and practices regarding torture that were 
developed under his watch while White House counsel, he cannot escape accountability for signing 
off on this plan to undercut effective federal prosecutors and to infect federal law enforcement with 
narrow political goals. 

His actions have served to undermine public confidence in federal law enforcement and the rule of 
law. By getting to the truth, we can take a step toward restoring that trust. 

ft#### 
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U.S. Department of Justice 

Office of Legislative Affairs 



Office of the Assistant Attorney General Washington. D.C. 205.10 

April 25, 2007 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

The purpose of this letter is to correct the record for the oversight hearing of the 
Department of Justice held on April 19, 2007. 

Since March 9, 2006, when the Attorney General’s appointment authority for United 
States Attorneys was amended, the Administration has continued to nominate individuals, and 
has submitted sixteen nominations for United States Attorney vacancies. Thirteen of those 
nominations have been confirmed to date. Additionally, since the appointment authority was 
amended, twenty new vacancies have been created, and the Administration has nominated six 
candidates for those positions, and four of these six have been confirmed. 

Please do not hesitate to contact the Department if we can be of assistance in other 
matters. 

Sincerely, 

/IJU 

Richard A. Hertling 

Acting Assistant Attorney General 

Enclosure 

cc: The Honorable Arlen Specter 

Ranking Minority Member 
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OVERSIGHT OF THE DEPARTMENT OF 
JUSTICE 


TUESDAY, JULY 24, 2007 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 9:32 a.m., in room 
SH-216, Hart Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Kennedy, Kohl, Feinstein, Feingold, 
Schumer, Durbin, Cardin, Whitehouse, Specter, Hatch, Grassley, 
Kyi, and Sessions. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 

SENATOR FROM THE STATE OF VERMONT 

Chairman Leahy. Good morning. I would ask those who are 
standing in the back to show courtesy to the people who have stood 
in line to be here to sit down. Everybody is welcome here who is 
here, but I would expect all those who are here for the hearing to 
respect the rights of everybody who is here and to not stand and 
block those who are trying to watch the proceedings and who have 
a right to be here. 

Three months ago, when Attorney General Gonzales last ap- 
peared before this Committee, I said that the Department of Jus- 
tice was experiencing a crisis of leadership perhaps unrivaled dur- 
ing its history. Unfortunately, that crisis has not abated. Until 
there is independence, transparency, and accountability, the crisis 
will continue. The Attorney General has lost the confidence of the 
Congress and the American people. But through oversight we hope 
to restore balance and accountability to the executive branch. The 
Department of Justice must be restored to be worthy of its name. 
It should not be reduced to another political arm of the White 
House. It was never intended to be that. The trust and confidence 
of the American people in Federal law enforcement must be re- 
stored. 

With the Department shrouded in scandal, the Deputy Attorney 
General has announced his resignation. The nominee to become As- 
sociate Attorney General requested that his nomination be with- 
drawn rather than testify under oath at a confirmation hearing. 
The Attorney General’s Chief of Staff, the Deputy Attorney Gen- 
eral’s Chief of Staff, the Department’s White House liaison, and the 
White House Political Director have all resigned, as have others. I 
would joke that the last one out the door should turn out the lights, 

( 219 ) 


VerDate Nov 24 2008 14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00225 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMOFtC 



220 


but the Department of Justice is too important for that. We need 
to shine more light there, not less. 

The investigation into the firing for partisan purposes of United 
States Attorneys, who had been appointed by this President, along 
with an ever-growing series of controversies and scandals, have re- 
vealed an administration driven by a vision of an all-powerful Ex- 
ecutive over our constitutional system of checks and balances, one 
that values loyalty over judgment, secrecy over openness, and ide- 
ology over competence. 

The accumulated and essentially uncontroverted evidence is that 
political considerations factored into the unprecedented firing of at 
least nine United States Attorneys last year. Testimony and docu- 
ments show that the list was compiled based on input from the 
highest political ranks in the White House, that senior officials 
were apparently focused on the political impact of Federal prosecu- 
tions, on whether Federal prosecutors were doing enough to bring 
partisan voter fraud and corruption cases, and that the reasons 
given for these firings were contrived as part of a cover-up. 

What the White House stonewalling is preventing is conclusive 
evidence of who made the decisions to fire these Federal prosecu- 
tors. We know from the testimony that it was not the President. 
Everyone who has testified has said that he was not involved. None 
of the senior officials at the Department of Justice could testify 
how people were added to the list or the real reasons that people 
were included among the Federal prosecutors to be replaced. In- 
deed, the evidence we have been able to collect points to Karl Rove 
and the political operatives at the White House. The stonewalling 
by the White House raises the question: What is it that the White 
House is so desperate to hide? 

The White House has asserted blanket claims of executive privi- 
lege, despite officials’ contentions that the President was not in- 
volved. They refuse to provide a factual basis for their blanket 
claims, have instructed former White House officials not to testify 
about what they know, and then instructed Harriet Miers to refuse 
even to appear as required by a House Judiciary Committee sub- 
poena. Now, anonymous officials are claiming that the statutory 
mechanism to test White House assertions of executive privilege no 
longer governs. In essence, the White House asserts that its claim 
of privilege is the final word, that Congress may not review it, and, 
of course, that no court dare review it. Here again, this White 
House claims to be above the law. 

My oath, unlike those who have apparently sworn their alle- 
giance to this President, is to the United States Constitution. I be- 
lieve in checks and balances and in the rule of law. 

Despite the stonewalling and obstruction, we have learned that 
Todd Graves, U.S. Attorney in the Western District of Missouri, 
was fired after he expressed reservations about a lawsuit that 
would have stripped many African-American voters from the rolls 
in Missouri. When the Attorney General replaced Mr. Graves with 
Bradley Schlozman, the person pushing the lawsuit, that case was 
filed but ultimately, of course, was thrown out of court. Once in 
place in Missouri, though, Mr. Schlozman also brought indictments 
on the eve of a closely contested election, despite the Justice De- 
partment policy, longstanding policy not to do so. This is what hap- 
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pens when a responsible prosecutor is replaced by one considered 
a “loyal Bushie” for partisan, political purposes. 

Mr. Schlozman also bragged about hiring ideological soulmates. 
Monica Goodling likewise admitted “crossing the line” when she 
used a political litmus test for career prosecutors and immigration 
judges. And rather than keep Federal law enforcement above poli- 
tics, this administration is more intent on placing its actions above 
the law. 

The Attorney General admitted recently in a video for Justice 
employees that injecting politics into the Department’s hiring is un- 
acceptable. But is he committed to corrective action and routing out 
the partisanship in Federal law enforcement? His lack of independ- 
ence and tendency to act as if he were the President’s lawyer rath- 
er than the Attorney General of the United States makes that 
doubtful. From the infamous torture memo, to Mr. Gonzales’s at- 
tempt to prevail on a hospitalized Attorney General Ashcroft to cer- 
tify an illegal eavesdropping program, to the recent opinion seeking 
to justify Harriet Miers’s contemptuous refusal to appear before the 
House Judiciary Committee, the Justice Department has been re- 
duced to the role of an enabler for this administration. What we 
need instead is genuine accountability and real independence. 

We learned earlier this year of systematic misuse and abuse of 
National Security Letters, a powerful tool for the Government to 
obtain personal information without the approval of a court or 
prosecutor. The Attorney General has said he had no inkling of 
these or other problems with vastly expanded investigative powers. 
But now we know otherwise. Recent documents obtained through 
Freedom of Information Act lawsuits and reported in The Wash- 
ington Post indicate that the Attorney General was receiving re- 
ports in 2005 and 2006 of violations in connection with the PA- 
TRIOT Act and abuses of National Security Letters. Yet, when the 
Attorney General testified under oath before the Senate Select 
Committee on Intelligence in April 2005, he said that “[t]he track 
record established over the past 3 years has demonstrated the ef- 
fectiveness of the safeguards of civil liberties put in place when the 
Act was passed.” Earlier this month, in responses to written ques- 
tions I sent to the Attorney General about when he first learned 
of problems with National Security Letters, he once again failed to 
mention these reports of problems. 

Only with the openness and honesty that brings true account- 
ability will the Department begin to move forward and correct the 
problems of the last few years. Instead, we have leadership at the 
Department of Justice whose expressions of concern and admis- 
sions that mistakes were made only follow public revelations and 
amount to regrets really not that mistakes and excesses were 
made, but apparently regrets that somebody found out about those 
excesses. 

In the wake of growing reports of abuses of National Security 
Letters, the Attorney General announced a new internal program. 
This supposed self-examination, with no involvement by the courts, 
no report to Congress, and no other outside check, essentially 
translates to “Trust us.” Well, with a history of civil liberties 
abuses and cover ups, this administration has squandered our 
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trust. I am not willing to accept a simple statement of “Trust us.” 
I don’t trust you. 

Earlier internal reviews, like the Intelligence Oversight Board 
and the Privacy and Civil Liberties Oversight Board, have been in- 
effective and inactive, failing to take action on the violations re- 
ported to them. Only with a real check from outside of the execu- 
tive branch can we have any confidence that abuses will be curbed 
and balance restored. 

A tragic dimension of the ongoing crisis of leadership at the Jus- 
tice Department is the undermining of good people and the crucial 
work that the Department does. Thousands of honest, hard-work- 
ing prosecutors, agents, and other civil servants labor every day to 
detect and prevent crime, uncover corruption, promote equality and 
justice, and keep all Americans safe from terrorism. But, sadly, 
prosecutions will now be questioned as politically motivated and 
evidence will be suspected of having been obtained in violation of 
laws and civil liberties. Once the Government shows a disregard for 
the independence of the justice system and the rule of law, it is 
very hard to restore the people’s faith, and it is going to be very 
hard to restore my trust in what is going on. 

This Committee will do its best to try to restore independence, 
accountability, and commitment to the rule of law to the operations 
of the Justice Department. That is something that both Repub- 
licans and Democrats could agree on. 

[The prepared statement of Senator Leahy appears as a submis- 
sion for the record.] 

Senator Specter. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator Specter. Thank you, Mr. Chairman. 

Attorney General Gonzales, I direct the remarks in my opening 
statement to you. Your photo appears in the morning press with 
the caption, “I accept full responsibility.” Let me suggest to you 
that that is not enough. The question is whether the Department 
of Justice is functioning as it must in order to protect the vital in- 
terests of the American people. 

Next to the Department of Defense, the Department of Justice 
has the major responsibility for protecting Americans’ security — in- 
vestigation of terrorism, dealing with drug sales, dealing with orga- 
nized crime, violent crime. And the issues relating to the resigna- 
tions of the U.S. Attorneys have placed a very heavy cloud over the 
Department. There is evidence of low morale, very low morale; lack 
of credibility; candidly, your personal credibility. The Department 
is dysfunctional, as so many items have arisen where there is a 
substantial basis to conclude that there is a preoccupation with the 
investigation on the resignations of the Attorneys. And I have 
asked you both formally in this room and in our private conversa- 
tions to give us an explanation as to why each one of these U.S. 
Attorneys was asked to resign, and that has not been done. 

We have sought an accommodation to question the remaining 
witnesses, and I believe that the administration has not had any 
significant degree of flexibility in trying to work it out with con- 
gressional oversight. I believe we are prepared to concede that 
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there will not be an oath because there are penalties otherwise; 
prepared to concede that it could be in private, although it ought 
to be public, it is the public’s business; prepared to concede that 
both Houses wouldn’t have to engage in the questioning of these 
witnesses, that a representative group from the House Judiciary 
Committee and the Senate Judiciary Committee, bipartisan, bi- 
cameral, would do the questioning. But not to have a transcript I 
think is patently unreasonable. But I am prepared even to do that 
if we could get on with this matter, reserving the right for Con- 
gress to come back if the informal interviews are unsatisfactory, 
then to proceed with our authorities under subpoenas. And we 
were met with the response, no, if you question these witnesses 
under our unilateral terms, you cannot come back later. 

Well, that is simply going too far. I do not believe that the Con- 
gress has the right to give up our powers. We cannot delegate 
them, we cannot abrogate them. They are our responsibilities. We 
cannot give them up as part of an arrangement with the adminis- 
tration. 

Now we have a very remarkable turn of events. We now have the 
invitation, announcement that the administration will preclude the 
U.S. Attorney for the District of Columbia from pursuing a con- 
tempt citation. Now, if that forecloses a determination of whether 
executive privilege has been properly imposed, then the President 
in that manner can stymie congressional oversight by simply say- 
ing there is executive privilege. Since we cannot take it to court, 
the President’s word stands, and the constitutional authority and 
responsibility for congressional oversight is gone. 

Now, that is carrying this controversy to really an incredible 
level. If that is to happen, the President can run the Government 
as he chooses, answer no questions, say it is executive privilege. He 
cannot go to court, and the President’s word stands. 

Now, we have been exploring some alternatives, and I will be 
asking you about them. The Attorney General has the authority to 
appoint a special prosecutor. You are recused, but somebody else 
could do it. You are recused because you know all of the principals. 
You have a conflict of interest. Your recusal is understandable. But 
doesn’t the President have an identical conflict of interest? Can the 
President foreclose the Congress from moving ahead and making 
an effort at having a judicial determination as to the propriety of 
the claim of executive privilege? 

We also have the alternative of convening the Senate and having 
a contempt citation and trying it in the Senate. That might be pro- 
ductive. We could use the precedent of the Alcee Hastings impeach- 
ment proceeding where a Committee took over, had it in this 
room — I was the Vice Chairman, Senator Bingaman was the Chair- 
man — so we would not take up the full time of the Senate in mov- 
ing for a contempt citation. But we are going to have to move 
ahead on that, Mr. Attorney General. 

We have so many items that every week a new issue arises. And 
I sent you letters advising you that we would be pursuing these 
matters at this hearing. One is on the legality for the Terrorist 
Surveillance Program. You said categorically there has not been 
any serious disagreement about the program. And yet we know 
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from former Deputy Attorney General James Comey exactly the op- 
posite is true. This is what he testified: 

When you and the Chief of Staff went to extract from then-Attor- 
ney General Ashcroft, who was in the hospital under sedation, ap- 
proval of the program, Mr. Comey: “I was very upset. I was angry. 
I thought I had just witnessed an effort to take advantage of a very 
sick man.” 

I will be asking you about that, giving you a chance to explain 
that, although it bedevils me to see any conceivable explanation for 
your saying no disagreement and your going to the hospital of the 
Attorney General, who is no longer in power, he has delegated his 
authority, and seek to extract approval from him. It seems to me 
that it is just decimating, Mr. Attorney General, as to both your 
judgment and your credibility. 

But that is not all. The list goes on and on. I wrote to you about 
the death penalty case where U.S. Attorney Paul Charlton could 
only get 5 to 10 minutes of the time of the Deputy Attorney Gen- 
eral, who talked to you. You would not talk to him. We will give 
you a chance to explain that. 

On the PATRIOT Act, you testified repeatedly no problems, and 
there is a wealth of information about very serious incidents. 

And then this OxyContin case, which has reached the news- 
papers, where there was malicious, deliberate falsification of the 
medicine; people died. 

Is your Department functioning? Do you review these matters? 
How many matters are there which do not come to our attention 
because you do not tell us and the newspapers do not disclose 
them? 

Thank you, Mr. Chairman. 

Chairman Leahy. Well, thank you very much. 

I might mention Senator Specter has requested a hearing on 
OxyContin, and I think he is absolutely right on that, and we will 
have one at your request. 

Mr. Attorney General, please stand and raise your right hand. 
Do you solemnly swear that the testimony you will give in this 
matter will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Attorney General Gonzales. I do. 

Chairman Leahy. Go ahead, Mr. Attorney General. And I should 
note before you start that there will be a series of votes around 
10:20, and I will consult with Senator Specter how best to continue 
during that time. At most, we will try to limit the break. 

Attorney General Gonzales. I understand, Mr. Chairman. 

Chairman Leahy. Go ahead. 

STATEMENT OF ALBERTO R. GONZALES, ATTORNEY GENERAL 

OF THE UNITED STATES, DEPARTMENT OF JUSTICE, WASH- 
INGTON, D.C. 

Attorney General Gonzales. I do have the great pleasure to 
work with over 100,000 dedicated public servants at the Depart- 
ment of Justice. I admire the dedication to the pursuit of justice 
for all Americans. The Department’s many accomplishments are, in 
reality, their accomplishments. 
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As Attorney General, I have worked with these fine men and 
women to keep our country safe from terrorists, our neighborhoods 
safe from violent crime, and our children safe from predators. 

As my written statement explains in more detail, when it comes 
to keeping our neighborhoods safe and protecting our children, the 
Department has made great progress. In my brief remarks this 
morning, I want to focus on the Department’s No. 1 priority of 
keeping our country safe from terrorists and the urgent need, quite 
frankly, for more help from Congress in this fight. 

As the recent National Intelligence Estimate as well as the car 
bombings in London and Scotland demonstrate, the threat posed to 
America and its allies by al Qaeda and other terrorist groups re- 
mains very strong. To respond effectively to this threat, it is imper- 
ative that Congress modernize the Foreign Intelligence Surveil- 
lance Act of 1978, known as FISA. Doing so is critically important 
to intelligence gathering, and it really just makes plain sense. 

When Congress drafted FISA in 1978, it defined the statute’s key 
provisions in terms of telecommunications technologies that existed 
at that time. As we all know, there have been sweeping changes 
in the way that we communicate since FISA became law. And these 
changes have had unintended consequences on FISA’s operation. 

For example, without any change in FISA, technological advance- 
ments have actually made it more difficult to conduct surveillance 
on suspected terrorists and other subjects of foreign intelligence 
surveillance overseas. 

In April, at the request of the Senate Select Committee on Intel- 
ligence, the Director of National Intelligence transmitted a com- 
prehensive FISA modernization proposal to Congress. The proposal 
builds upon thoughtful bills introduced during the last Congress, 
and the bill would accomplish several key objectives. Most impor- 
tantly, the administration’s proposal restores FISA’s original focus 
on protecting the privacy of U.S. persons in the United States. 
FISA generally should apply when conducting surveillance on those 
in the United States, but it should not apply when our intelligence 
community targets persons overseas. Indeed, it was advancements 
in technology and not any policy decision of Congress that resulted 
in wide-scale application of FISA and its requirements to go to 
court to overseas targets. 

This unintended consequence clogs the FISA process and, quite 
frankly, hurts national security and civil liberties. As amended, 
FISA’s scope would focus on the subject of the surveillance and the 
subject’s location rather than on the means by which the subject 
transmits a communication or the location where the Government 
intercepts a communication. FISA would become technology neu- 
tral. Its scope would no longer be affected by changes in commu- 
nications technologies. 

The bill would also fill a gap in current law by permitting the 
Government to direct communications companies to assist in the 
conduct of lawful communications intelligence activities that do not 
constitute “electronic surveillance” under FISA. This is a critical 
provision that is a necessary companion to any change in FISA’s 
scope. Importantly, the administration’s proposal would provide a 
robust process of judicial review for companies that wish to chal- 
lenge these directives. 
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The administration’s proposal would also provide protections 
from liability to companies that are alleged to have assisted the 
Government in the wake of the September 11th terrorist attacks. 
The bill also streamlines the FISA application process to make 
FISA more efficient, while at the same time ensuring that the 
FISA Court has the information it needs to make the probable 
cause findings required. 

Finally, the administration’s proposal would amend the statutory 
definition of “agent of a foreign power” to ensure that it includes 
groups who are engaged in the international proliferation of weap- 
ons of mass destruction or who possess or are expect to transmit 
or receive foreign intelligence information while in the United 
States. 

FISA modernization is critically important, and we urge the Sen- 
ate to reform this critical statute as soon as possible. I am hopeful 
that this is an area we can work on together with the Congress and 
this Committee. I think we can find common ground on the central 
principles underpinning the administration’s proposal and, in par- 
ticular, on the fact that we should not extend FISA’s protections to 
terrorist suspects located overseas. 

We already have had several helpful sessions with the Intel- 
ligence Committees in the Senate and the House on this issue. We 
look forward to continuing to work with the Senate and this Com- 
mittee on this important endeavor. 

Thank you, Mr. Chairman. 

[The prepared statement of Attorney General Gonzales appears 
as a submission for the record.] 

Chairman Leahy. Thank you, Mr. Attorney General, and your 
full statement, of course, will be made a part of the record. 

We have documents that we have — not in answer to requests 
made by this and other committees, but obtained through Freedom 
of Information Act lawsuits. They indicate that you received re- 
ports in 2005 and 2006 of violations in connection with the PA- 
TRIOT Act abuses of National Security Letters. The violations ap- 
parently included unauthorized surveillance, illegal searches, and 
improper collection of data. 

But when you testified before the Senate Select Committee on In- 
telligence in April 2005, you sought to create the impression that 
Americans’ civil liberties and privacies were being effectively safe- 
guarded and respected, and you said, and I quote: “The track 
record established over the past 3 years has demonstrated the ef- 
fectiveness of the safeguards of civil liberties put in place when the 
Act was passed.” 

Then I sent you written questions, and earlier this month, you 
responded about when you first learned of problems with National 
Security Letters. But in those responses, you did not mention these 
earlier reports of problems. 

So my question is this — as you know, I have written a number 
of these questions to you in advance so that you would be able to 
answer. Would you like to revise or correct your April 2005 testi- 
mony to the Senate Select Committee on Intelligence, which was 
misleading, or your July 6, 2007, response to this Committee’s writ- 
ten questions? Do you care to revise either of them? 
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Attorney General Gonzales. Thank you for the question, Mr. 
Chairman, and I can understand the confusion or concern about my 
prior statements, which, of course, were made in connection with 
the discussions about reauthorization of the PATRIOT Act and 
were also made in the context of the IG’s investigation of abuses 
under the PATRIOT Act, exercising his authority under the PA- 
TRIOT Act to investigate abuses. 

My comments are similar to comments made by the Director of 
the FBI, and — 

Chairman Leahy. I do not care if they are similar to anybody 
else. They are your comments I am concerned about. I am not con- 
cerned about somebody’s else comments. I am concerned about 
yours. They seem contradictory. 

Attorney General Gonzales. And my comments reflected the un- 
derstanding on my part, Mr. Chairman, that IOB violations — which 
is what I want to refer to these as, “IOB violations, referrals or vio- 
lations made the Intelligence Oversight Board — that these do not 
reflect, as a general matter, intentional abuses of the PATRIOT 
Act, that any — 

Chairman Leahy. Are you saying they are not abuses if they are 
not committed without malice? Is that what you are saying? 

Attorney General Gonzales. That’s not what I’m saying. Obvi- 
ously, they are very, very — and every such abuse, because it does 
constitute abuse, is, in fact, referred to the IOB and also is, in fact, 
referred to the Inspection Division at the FBI. 

Now, the good news is that when a referral occurs, there is an 
examination and appropriate action is taken. The other bit of good 
news is that I have directed each IOB referral to the FBI also be 
made simultaneously to the National Security Division, and the 
National Security Division is going to study these IOBs, make a 
semiannual report to me, and identify whether or not there are any 
trends here that we identify. 

Chairman Leahy. Well, let me ask you about that, because I un- 
derstand that approximately 500 — and if you want to go back and 
elaborate on your answer, I will certainly give you time because I 
do not think you have answered the question I asked. But you keep 
talking about the Intelligence Oversight Board, these things are re- 
ferred to it. I understand that approximately 500 incidents are an- 
nually referred to the Intelligence Oversight Board, but the Gen- 
eral Counsel of the FBI has not received a single response from the 
Board. I thought I was the only one that did not get responses, but 
apparently 500 a year do not get back a single response. The Board 
is not sent forward a single report of potentially unlawful intel- 
ligence activities. But you are talking about an oversight system 
that reports to that same Board. 

You know, is this, oh, gosh, we have a problem, we will not tell 
anybody about it, we will send it to somebody who will file it away 
and nothing will ever be heard again, so, therefore, we have no 
problems? It is almost an Alice in Wonderland situation. 

Attorney General Gonzales. I think you have misunderstood my 
response, Mr. Chairman. What I said or certainly intended to say 
was the fact that it is referred to the IOB does not mean that it 
stops there. It is also sent to the Inspection Division, and appro- 
priate action is taken. We have also instituted another check by in- 
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volving the National Security Division so that they can also iden- 
tify any trends and make suggestions in policies or training so that 
we can address these kinds of issues. 

Chairman Leahy. Well, in April 2005, when you said the track 
record established in the past 3 years demonstrated the effective- 
ness of the safeguards, that basically there had not been any viola- 
tions, was that correct or not? Had there been violations? 

Attorney General Gonzales. What I can say is — 

Chairman Leahy. In the 3 years before you testified, had there 
been any violations? 

Attorney General Gonzales. A violation — 

Chairman Leahy. Yes or no? 

Attorney General Gonzales. A violation of IOB may not be a vio- 
lation of the PATRIOT Act. In fact, the Inspector General I think 
has indicated that. And, Mr. Chairman, my view and the views of 
other leadership in the Department is, in fact, when we are talking 
about abuses of the PATRIOT Act, we are talking about inten- 
tional, deliberate misuse of the PATRIOT Act, not when some 
agent writes down the wrong phone number in a National Security 
Letter. And, of course, whenever a mistake like that happens, of 
course, we address it and appropriate action is taken. 

Chairman Leahy. Such as? 

Attorney General Gonzales. We institute training for — addi- 
tional training, if it is a question of providing additional guidance, 
providing additional training, or disciplinary action against the 
agent. 

Chairman Leahy. Incidentally, could I ask you this? We have 93 
United States Attorneys. Only 70 have been confirmed by the Sen- 
ate. Do you have any idea when we are going to get — six have just 
been sent up. When are we going to get the 17 remaining ones? 

Attorney General Gonzales. We are working as hard as we can 
with the White House and with Members of Congress so that we 
can go through the vetting process, the evaluation process, so we 
can make recommendations to the President. The full intent is, as 
I have committed to this Committee, that we are going to have 
Senate-confirmed U.S. Attorneys in these positions. 

Chairman Leahy. I would hope so because you tried to do that 
back-door thing that you got inserted into the law, and the Con- 
gress has repealed that because of revulsion at the use of it. The 
President signed it. 

My last question is this: As you know, if either the Senate or 
House finds somebody in contempt, they have to refer it to the U.S. 
Attorney for the District of Columbia, who has to then not nec- 
essarily prosecute, but at least present the contempt citation to a 
grand jury to determine whether criminal charges are appropriate. 
Last week, the administration said that the U.S. Attorney wouldn’t 
be allowed to carry out that. So my question to you is: If a House 
of Congress certified a contempt citation against former or current 
officials for failing to appear or comply with a congressional sub- 
poena, would you permit the U.S. Attorney to carry out the law 
and refer the matter to a grand jury, as required by 2 U.S.C. 194, 
and, therefore, fulfill the constitutional duty to faithfully execute 
the law? Or would you block the execution of the law? 
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Attorney General Gonzales. Mr. Chairman, your question re- 
lates to an ongoing controversy which I am recused from. I can’t — 
I’m not going to answer that question. 

Chairman Leahy. Is there anybody left in the Department of 
Justice who could answer the question? 

Attorney General Gonzales. Of course, there is. 

Chairman Leahy. Who? 

Attorney General Gonzales. With respect to these kinds of deci- 
sions — 

Chairman Leahy. Who? 

Attorney General Gonzales. — it would be made by the Solicitor 
General. 

Chairman Leahy. Well, then we may ask him why they are on 
this refusal to prosecute that the administration talked about, 
whether that extends to the executive branch lying to Congress or 
perjury or destruction of evidence or obstruction of justice, because, 
Mr. Attorney General, those are going to be real issues. They are 
not going to be just debating points. Thank you. 

Senator Specter? 

Senator Specter. Let me move quickly through a series of ques- 
tions. There is a lot to cover, starting with the issue that Mr. 
Comey raises. You said, “There has not been any serious disagree- 
ment about the program.” Mr. Comey’s testimony was that, “Mr. 
Gonzales began to discuss why they were there to seek approval.” 
And he then says, “I was very upset. I was angry. I thought I had 
just witnessed an effort to take advantage of a very sick man.” 

First of all, Mr. Attorney General, what credibility is left for you 
when you say there is no disagreement and you are a party to 
going to the hospital to see Attorney General Ashcroft under seda- 
tion to try to get him to approve the program? 

Attorney General Gonzales. The disagreement that occurred 
and the reason for the visit to the hospital, Senator, was about 
other intelligence activities. It was not about the Terrorist Surveil- 
lance Program that the President announced to the American peo- 
ple. 

Now, I would like the opportunity — 

Senator Specter. Mr. Attorney General, do you expect us to be- 
lieve that? 

Attorney General Gonzales. Well, may I have the opportunity to 
talk about another very important meeting in connection with the 
hospital visit that puts it into context. 

There was an emergency meeting in the White House Situation 
Room that afternoon. It involved senior members of the administra- 
tion and the bipartisan leadership of the Congress, both House and 
Senate, as well as the bipartisan leadership of the House and Sen- 
ate Intel Committees, the Gang of Eight. 

The purpose of that meeting was for the White House to advise 
the Congress that Mr. Comey had advised us that he could not ap- 
prove the continuation of vitally important intelligence activities 
despite the repeated approvals during the past 2 years of the same 
activities. 

Senator Specter. Okay. Assuming you are leveling with us on 
this occasion — 

Attorney General Gonzales. May I — 
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Senator Specter. No, I want to move to the point about how can 
you get approval from Ashcroft for anything when he is under se- 
dation and incapacitated — for anything. 

Attorney General Gonzales. May I continue the story, Senator — 

Senator Specter. No. I want you to answer my question. 

Attorney General Gonzales. Senator, obviously there was con- 
cern about General Ashcroft’s condition, and we would not have 
sought, nor did we intend to get any approval from General 
Ashcroft if, in fact, he wasn’t fully competent to make that decision. 
But General — there are no rules governing whether or not General 
Ashcroft can decide, “I am feeling well enough to make this deci- 
sion.” 

Senator Specter. But, Attorney General Gonzales, he had al- 
ready given up his authority as Attorney General. Ashcroft was no 
longer Attorney General. 

Attorney General Gonzales. And he could always reclaim that. 
There are no rules about — 

Senator Specter. While he is the hospital under sedation? 

Attorney General Gonzales. Again, we didn’t know — we know, of 
course, that he was — that he was — he was ill, that he had had sur- 
gery. 

Senator Specter. I am not making any progress here. Let me go 
to another topic. Attorney General, I would not — and I would like 
to have a lot of time, but I have got 3 minutes and 43 seconds left, 
and seven topics to cover with you. 

Mr. Attorney General, do you think constitutional government in 
the United States can survive if the President has the unilateral 
authority to reject congressional inquiries on grounds of executive 
privilege and the President then acts to bar the Congress from get- 
ting a judicial determination as to whether that executive privilege 
is properly invoked? 

Attorney General Gonzales. Senator, you’re asking me a ques- 
tion that is related to an ongoing controversy, which I am recused. 
I will say the President has tried very hard — 

Senator Specter. No, no. I am not asking you a question about 
something you are recused of. I am asking you a question about 
constitutional law. 

Attorney General Gonzales. You’re asking me a question that’s 
related — 

Senator Specter. I am asking you whether you could have — 

Attorney General Gonzales. — to an ongoing controversy. 

Senator Specter. — a constitutional government with the Con- 
gress exercising its constitutional authority for oversight if, when 
the President claims executive privilege, the President then fore- 
closes the Congress from getting a judicial determination of it. That 
is a constitutional law question. 

Attorney General Gonzales. Senator, both the Congress and the 
President have constitutional authorities. Sometimes they clash. In 
most cases, accommodations are reached. In the very rare in- 
stances, they sometimes litigate it in the courts. 

Senator Specter. Would you focus on my question for just a 
minute, please? 
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Attorney General Gonzales. Senator, I’m not going to answer 
this question because it does relate to an ongoing controversy in 
which I am recused. 

[Audience comments.] 

Chairman Leahy. I would note, please, we will have decorum in 
here. Senator Specter has the right to ask all the questions he has. 
The Attorney General has the right to be heard. I have indicated 
to Senator Specter, especially that I am taking some of his time in 
saying this, that he has extra time. But, please, let us continue 
without comments. 

Senator Specter. I am not going to pursue that question, Mr. At- 
torney General, because I see it is hopeless. It has got nothing to 
do with your recusal. You are the Attorney General. You are also 
a lawyer. And we are dealing with a very fundamental controversy 
where the President is exerting executive authority under executive 
privilege and the Congress is exerting constitutional authority for 
oversight, and we are trying to take it to court. The court decides 
when that conflict exists. It has got nothing to do with necessarily 
the U.S. Attorneys who were asked to resign. 

Let me move ahead to another subject, see if I can get an answer 
here. Do you have a conflict of interest on the matter involving the 
resignations of the U.S. Attorneys? 

Attorney General Gonzales. Yes. I am recused from that. 

Senator Specter. Does the President have a conflict of interest 
in deciding whether or not to allow a contempt citation to go for- 
ward to former White House Counsel Harriet Miers? 

Attorney General Gonzales. Senator, I am not going to answer 
that question. Again, you’re talking about — asking me questions 
about a matter in which I am recused. I’m not going to answer that 
question. 

Senator Specter. Well, let’s see if somewhere somehow we can 
find a question you will answer. How about the death penalty case? 
I wrote you about this. We had a man who was convicted of mur- 
der. The victim’s body was never recovered. There was no forensic 
evidence directly linking the defendant to the victim’s death. The 
U.S. Attorney, a man named Paul Charlton, contacted your office 
and said, “I don’t think this is a proper case for the death penalty.” 

Deputy Attorney General Paul McNulty had a conversation with 
Mr. Charlton and had a conversation with you, and then McNulty’s 
Chief of Staff, Mike Elston, called Charlton — and this is Charlton’s 
testimony: “Elston indicated that McNulty had spoken to the Attor- 
ney General and that McNulty wanted me to be aware of two 
things: first, that McNulty had spent a significant amount of time 
on this issue with the Attorney General, perhaps as much as 5 or 
10 minutes.” 

Is that accurate factually? Will you answer a question as to a 
fact, as to whether you talked to McNulty about this case for as 
much as 5 or 10 minutes? 

Attorney General Gonzales. I have no specific recollection as to 
this particular case, but I can tell you we have a very detailed proc- 
ess where hours are spent by lawyers, including the U.S. Attorney, 
our Capital Case Review Unit, who then make recommendations to 
the Deputy Attorney General. 
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Senator Specter. I am not interested in that. I am interested in 
an answer to my question. If you don’t know, if you don’t remem- 
ber — 

Attorney General Gonzales. I don’t — I — 

Senator Specter. Wait a minute. I’m not finished asking you the 
question. If you don’t know or you don’t remember what happened 
when you stood on a decision to have a man executed — that is what 
you are saying. 

Attorney General Gonzales. I have no specific recollection about 
the amount of time that I talked with Paul McNulty on this par- 
ticular issue. 

Senator Specter. Well, would you disagree with McNulty that it 
was 5 to 10 minutes? 

Attorney General Gonzales. I can’t agree with that if I don’t re- 
call, Senator. 

Senator Specter. Okay. You can’t agree with it. I didn’t ask you 
that. I asked if you disagreed with it. 

Attorney General Gonzales. I can’t agree or disagree with it. 

Senator Specter. Would you say that 5 to 10 minutes would be 
a “significant amount of time” for you to spend on a case involving 
the death penalty? 

Attorney General Gonzales. It would depend on the cir- 
cumstances of the case and the recommendations coming up and 
the facts. Those would all dictate how much time I would spend 
personally on a particular case, because we have a very extensive 
review process within the Department where hours are spent ana- 
lyzing what is the appropriate course of action for the Department 
of Justice. 

Senator Specter. Well, Mr. Attorney General, I am not totally 
unfamiliar with this sort of thing. When I was district attorney of 
Philadelphia, I had 500 homicides a year. I did not allow any as- 
sistant to ask for the death penalty that I had not personally ap- 
proved. And when I asked for the death penalty, I remembered the 
case. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. 

Senator Kohl. 

Senator Kohl. Thank you, Mr. Chairman. 

Mr. Attorney General, the detention center at Guantanamo Bay 
continues to harm our image around the world. There is growing 
consensus on this. Secretary of Defense Robert Gates told the 
House Committee, “I came to this job thinking that Guantanamo 
Bay should be closed.” 

According to press reports, Secretary of State Rice has also sup- 
ported efforts within the administration to close Guantanamo. And 
former Secretary of State Colin Powell said, “If it was up to me, 
I would close Guantanamo, not tomorrow but this afternoon.” Last 
year, even the President himself recognized that Guantanamo has 
been the focus of international criticism, and he said, “I’d like to 
close Guantanamo.” 

Recent press reports have disclosed that efforts are underway in 
the administration to do that. According to the New York Times, 
however, these efforts “were rejected after Attorney General 
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Gonzales and some other Government lawyers expressed strong ob- 
jections.” 

So where are you on this? Do you think that we should close 
Guantanamo? 

Attorney General Gonzales. I wish we could close Guantanamo. 
I am with everyone else. We should close Guantanamo. However, 
a need remains, and there are legitimate questions about what do 
you do with these individuals. I guess we could turn them loose, 
Senator, and they could end up fighting against us again. We could 
bring them into the United States, although I understand the Sen- 
ate recently rejected that overwhelmingly. Bringing them into the 
United States raises some serious legal issues. And as the Attorney 
General, my job was to make sure that all of the policymakers were 
aware that there were serious legal issues that would arise if, in 
fact, they were brought into the United States. 

But if your question is would I support closing Guantanamo, ab- 
solutely, but not at the risk of the lives of our men and women who 
are fighting overseas and not at the risk of the national security 
of our country. 

Senator Kohl. But we can put them into the American justice 
system, and the American justice system, as you know, has worked 
very effectively, even with respect to dealing with terrorists and 
members of al Qaeda. There are ways in which we can restrict clas- 
sified information, important information. So if you support closing 
Guantanamo, then why don’t you put into motion the kinds of 
things that will result in just that? 

Attorney General Gonzales. Senator, I do believe there are le- 
gitimate risks involved in bringing people into the United States 
and putting them into our system, quite frankly. Let’s say — 

Senator Kohl. What are the risks? 

Attorney General Gonzales. Let’s say that the evidence that we 
have is not evidence that we want to compromise in order to bring 
someone to trial. Once they’re into the United States, if they come 
from a country where, if we send them back, they may be tortured, 
they will have the right to ask for asylum. And so we may not have 
the ability to either hold them or to throw them out of the United 
States and we have to let them go. 

And so those are sort of the nightmare scenarios that we worry 
about in bringing people into the United States. 

Senator Kohl. Are you saying, therefore, that you do not support 
closing Guantanamo? 

Attorney General Gonzales. I support closing Guantanamo, Sen- 
ator, but I think we need to do it with our eyes wide open. I think 
we probably would come to the Congress and ask for legislation in 
order to ensure that we can protect this country. 

Senator Kohl. Well, why don’t we do that? 

Attorney General Gonzales. That is totally something that is a 
serious discussion and debate. 

Senator Kohl. So you may — 

Attorney General Gonzales. In the administration. 

Senator Kohl. You may, in fact, decide to close Guantanamo and 
come to Congress for authorization. 

Attorney General Gonzales. Again, there’s been no decision 
made by the President. My judgment is the President, like you, 
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wants to close Guantanamo. But like you, he doesn’t want to do so 
if it means jeopardizing the security of our country. 

And so we’re trying to work through these, and you’re right, it 
will ultimately, in my judgment, require additional consultation 
with the Congress. 

Senator Kohl. Mr. Attorney General, consumers today, as you 
know, are suffering from near record high gas prices, and most of 
this is due to the high price of crude oil. Despite this, the adminis- 
tration has threatened to veto our NOPEC legislation, which would 
enable the Justice Department and only the Justice Department to 
sue OPEC member nations for violating U.S. antitrust law when 
they conspire to fix the price of oil, which they do. This bill passed 
both the House and the Senate with overwhelming margins. Under 
this bill, the Justice Department and only the Justice Department 
could institute this kind of a proceeding. 

So why do you not want this authority? 

Attorney General Gonzales. I think cartels are bad, and we 
ought to prosecute them and go after them. I agree with that. The 
question is whether or not going after this cartel in this way, 
through litigation, is the right approach because you implicate 
questions of sovereignty and state action and, you know, calls into 
question the fact that, you know, we have a presence overseas and 
does that mean that either the American Government or American 
businesses are going to be subject to litigation, the jurisdiction of 
other countries overseas. I think that’s the concern that we have, 
is the downstream impact or the result, the impetus that’s going 
to arise as a result of this legislation. 

We think that a better approach is to continue to try to work 
through this, through the Department of Energy and the Depart- 
ment of State, through diplomatic means, and that’s the concern 
that we have, Senator. Again, cartels are bad. We’d like to deal 
with it. I just — we’re concerned that this may not be the best ap- 
proach. 

Senator Kohl. But you don’t have to use, if you don’t — you know 
that the only way in which the legislation can be effected is 
through the President and the Department of Justice. So if you 
think it is legislation that should not be used, you won’t use it. 

Attorney General Gonzales. But once Congress passes legisla- 
tion and puts it on the books, what is going to be the response of 
another country who sees this action taken by the Congress? And 
are they going to take some kind of action in response to simply 
the legislation passing? 

It’s hard to predict. I would simply urge the Congress to consider 
giving the Department of State and the Department of Energy ad- 
ditional time to try to work through this. 

Senator Kohl. Mr. Attorney General, since our last oversight 
hearing, it seems that very little has improved at the Justice De- 
partment. Many of the people in senior positions have resigned, as 
you know, and according to press reports, these positions have not 
been filled, in many cases because people have turned down these 
jobs. The American public has lost confidence in you, according to 
recent polls. Morale at the Justice Department remains low. 

The integrity of the Office of the Attorney General as an institu- 
tion is obviously more important, I am sure you would agree, than 
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the person sitting in it. In other words, Mr. Attorney General, this 
cannot be just all about you. 

And so would you please explain to us why the administration 
of justice and the American people would not be better served by 
somebody sitting in the office who does not have all of the problems 
that you possess with respect to believability, credibility, con- 
fidence, trust? What keeps you in the job, Mr. Attorney General? 

Attorney General Gonzales. That’s a very good question, Sen- 
ator. Ultimately I have to decide whether or not is it better for me 
to leave or to stay and try to fix the problems. I’ve decided to stay 
and fix the problems, and that’s what I have been doing. 

You talked about vacancies. We’re at a time in the administra- 
tion where there are going to be vacancies in agencies. It’s just nat- 
ural. Obviously, there have been changes in personnel at the lead- 
ership of the Department. In many ways, that is a good thing. 
We’ve just identified a new interim Deputy Attorney General. He’s 
a career prosecutor. I think he will do a great job. I’ve got a Chief 
of Staff who is also a United States Attorney, and so we’re bringing 
in good, experienced people into these positions because we want 
to address the question about lack of leadership. I think we have 
some strong leadership in the Department of Justice. We have 
changed policies. We have been made aware of some issues relating 
to some of our policies with respect to hiring of immigration judges, 
with respect to the Honors Program, with respect to hiring Assist- 
ant United States Attorneys, with respect to hiring in the Civil 
Rights Division. And so we have implemented policies to address 
each and every one of these. 

We’ve also worked very hard to improve communication, not with 
just the U.S. Attorney community but also with respect to every 
employee at the Department of Justice. I think the way you meas- 
ure morale is you measure output. And I think if you look at the 
output at the Department these past 6 months, it’s been out- 
standing. 

Sure, we’ve had to deal with these issues. They’re my responsi- 
bility. I’ve accepted responsibility for it. But the wonderful career 
people at the Department continue doing their job day in and day 
out, and justice is being served in this country. 

Senator Kohl. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

Senator Hatch. 

Senator Hatch. Thank you, Mr. Chairman. 

Well, I want to make it clear that having gone there and one of 
the earliest ones to go there, I do not agree with closing Guanta- 
namo. The big issue is, even if we did, what do we do with them? 
What is the alternative? 

I have heard a lot of the Senators around here bemoaning the 
fact they sure don’t want these terrorists in their State. The fact 
of the matter is it is a separate place where they can be contained, 
and appropriately so. 

So I am opposed to closing Guantanamo. I think it is ridiculous. 
I think the arguments have been ridiculous. And I hope you will 
consider changing your mind on that because I just think it is 
wrong. 
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But now, you may not have had — having said that, I just thought 
I would make that point. 

You may not have had a full opportunity to explain what hap- 
pened the day of your hospital visit to Attorney General Ashcroft, 
so if you would, please finish your description of those events so we 
can all understand just what happened there. 

Attorney General Gonzales. The meeting that I was referring to 
occurred on the afternoon of March 10th, just hours before Andy 
Card and I went to the hospital. And the purpose of that meeting 
was to advise the Gang of Eight, the leadership of the Congress, 
that Mr. Comey had informed us that he would not approve the 
continuation of a very important intelligence activity despite the 
fact the Department had repeatedly approved those activities over 
a period of over 2 years. 

We informed the leadership that Mr. Comey felt the President 
did not have the authority to authorize these activities, and we 
were there asking for help, to ask for emergency legislation — 

Senator Hatch. Was Mr. Comey there during those 2 years? 

Attorney General Gonzales. He was not there during the entire 
time, no, sir. 

Senator Hatch. How much of that time? 

Attorney General Gonzales. I can’t recall now, Senator, when 
Jim Comey became the Deputy Attorney General. 

The consensus in the room from the congressional leadership is 
that we should continue the activities, at least for now, despite the 
objections of Mr. Comey. There was also consensus that it would 
be very, very difficult to obtain legislation without compromising 
this program, but that we should look for a way ahead. 

It is for this reason that, within a matter of hours, Andy Card 
and I went to the hospital. We felt it important that the Attorney 
General knew about the views and the recommendations of the 
congressional leadership, that as a former Member of Congress and 
as someone who had authorized these activities for over 2 years, 
that it might be important for him to hear this information. That 
was the reason that Mr. Card and I went to the hospital. Obvi- 
ously, we were concerned about the condition of General Ashcroft. 
We obviously knew that he had been ill and had had surgery, and 
we never had any intent to ask anything of him if we did not feel 
that he was competent. 

When we got there, I will just say that Mr. Ashcroft did most of 
the talking. We were there maybe 5 minutes, 5 to 6 minutes. Mr. 
Ashcroft talked about the legal issue in a lucid form, as I have 
heard him talk about legal issues in the White House. But at the 
end of his description of the legal issues, he said, “I’m not making 
this decision. The Deputy Attorney General is.” 

And so Andy Card and I thanked him. We told him that we 
would continue working with the Deputy Attorney General, and we 
left. 

And so I just wanted to put in context for this Committee and 
the American people why Mr. Card and I went. It’s because we had 
an emergency meeting in the White House Situation Room where 
the congressional leadership had told us continue going forward 
with this very important intelligence activity. 

I might also add — 
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Senator Hatch. That was the Gang of Eight, you are saying? 

Attorney General Gonzales. Pardon me? 

Senator Hatch. That was the Gang of Eight. 

Attorney General Gonzales. This was the Gang of Eight. 

Senator Hatch. The two leaders in the House, the two leaders 
in the Senate, the two leaders of the Intelligence Committee in the 
House, and the two leaders of the Intelligence Committee in the 
Senate, right? 

Attorney General Gonzales. That is correct. I might also add — 

Senator Hatch. Democrats and Republicans? 

Attorney General Gonzales. Democrats and Republicans. I 
might also add that the urgency was that the authorities in ques- 
tion were set to expire the very next day. 

Senator Hatch. Right. 

Attorney General Gonzales. And the President believed this was 
a very important activity, as did the congressional leadership. In 
fact, the very next morning, we had the Madrid bombings, and so 
that puts into perspective the context of the environment that we 
were operating under. And these are the reasons why we went to 
the hospital on the evening of March 10th. 

Senator Hatch. Well, thank you, sir. The administration has 
made proposals to modernize FISA, of course, and is working with 
the Judiciary Committee to ensure that appropriate staff members 
have the necessary information about the terrorist surveillance 
plans of the administration. However, some members of the Com- 
mittee have stated that they will not consider any legislation in 
this area until they receive additional information about the TSP. 

Now, I do find this logic somewhat questionable since this very 
Committee not only considered but passed three different bills 
dealing with FISA modernization during the last Congress. 

Now, how do you view the decision not to discuss FISA mod- 
ernization? Of all issues, isn’t this the one in which increased at- 
tention and expediency is paramount? 

Attorney General Gonzales. This is the most important legisla- 
tive agenda item for the Department of Justice — FISA moderniza- 
tion. The threats exist against the United States, and we believe 
that FISA, while it has been a valuable tool, also has made it more 
difficult to engage in electronic surveillance of foreign targets over- 
seas. We don’t believe that was ever the intent of FISA. It’s a pol- 
icy question. The Congress has to decide that they want the De- 
partment and the Agency, NSA, the FBI, the Department of Jus- 
tice, utilizing our resources, our agents, our analysts, our lawyers, 
in order to make a probable cause determination and then present 
it to a judge in connection with a foreign terrorist who’s located 
outside the United States. Is that what the Congress wants us to 
do? Because if they do, we will continue to do it. 

But I think it’s legitimate to ask: Is that the right policy for the 
United States today? 

Senator Hatch. You have been accused of wanting to install in- 
terim U.S. Attorneys to serve indefinitely without Senate confirma- 
tion. I do not think there has ever been any evidence for that, but 
then some accusations would be more useful than they are true. 

Since you were first asked about this more than a year and a 
half ago, you said that it is your intention to have a Senate-con- 
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firmed appointee to these positions. Now, I raise this point to point 
out that we continue to see nominations to the U.S. Attorney posi- 
tions of men and women who have been serving in an interim ca- 
pacity. This is exactly what you said the administration intended 
to do, if I recall it correctly. We have seen this recently in Ne- 
braska, Puerto Rico, and elsewhere. 

Now, is that your continued commitment to have Senate — con- 
firmed U.S. Attorneys in each jurisdiction? 

Attorney General Gonzales. It is. I believe that a U.S. Attorney, 
quite frankly, is stronger in dealing with other law enforcement 
counterparts at the Federal, State, and local level. And it’s also, I 
think, vitally important with respect to the Deputy Attorney Gen- 
eral. We have, I think, a very strong interim — we will have soon 
a very strong interim Deputy Attorney General, but my intention 
and hope is that we have someone who is considered and confirmed 
by the Senate soon. 

Senator Hatch. Well, thank you. 

Thank you, Mr. Chairman. 

Chairman Leahy. Are you saying that the interim Attorney Gen- 
eral who served as an interim U.S. Attorney in two different 
places, whose name was never sent up for confirmation that, that 
his name will now finally be sent up here for confirmation for 
something? 

Attorney General Gonzales. His name — well, I’m not saying that 
his name — his name — will be sent up for confirmation. After the 
White House has completed its very thorough background inves- 
tigation and interviews of candidates, the intention is to send up 
someone for consideration by the Senate to confirm as the Deputy 
Attorney General. 

Chairman Leahy. He is interim, having been interim U.S. Attor- 
ney in two different jurisdictions. 

Attorney General Gonzales. He is the interim — he will be the 
interim as soon as Mr. McNulty leaves. 

Chairman Leahy. I thought I would ask. And you said that — you 
spoke of how important it is to you to have this Committee look 
at updates for FISA. Have you ever taken even 30 seconds or a 
minute to call me and tell me that? I mean, I just heard this from 
you for the first time here. You know, I have a listed telephone 
number. 

Attorney General Gonzales. I am sorry. I lost my train of think- 
ing. 

Chairman Leahy. You just said to Senator Hatch that it is ex- 
traordinarily important to you that this Committee consider up- 
dates on FISA laws. Have you ever said that to me? Have you ever 
picked up the phone and called me or told me that? 

Attorney General Gonzales. Senator, I would be surprised if 
that hasn’t been communicated in a letter, and certainly it has 
been communicated to your staff in terms of the importance of 
FISA modernization. 

Chairman Leahy. I have a listed telephone number. Feel free to 
call anytime, if it is that important to you. 

Senator Feinstein? 

Senator Feinstein. Thank you very much, Mr. Chairman. Mr. 
Attorney General, I have sat here and listened particularly to the 
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opening comments of the Chairman and the Ranking Member, and 
in my time in the Senate, I have never heard comments quite like 
that coming from both sides of the aisle. And then I listened to 
your response, which was nonresponsive, which went into some- 
thing about FISA unrelated to anything that had been said. 

I do not think you understand what is happening in the Depart- 
ment of Justice — the diminution of credibility, integrity. It is al- 
most as if the walls were actually crumbling on this huge Depart- 
ment. And I listened to you, and nothing gets answered directly. 
Everything is obfuscated. 

You cannot tell me that you went up to see Mr. Comey for any 
other reason other than to reverse his decision about the Terrorist 
Surveillance Program. That is clearly the only reason you would go 
to see the Attorney General in intensive care. 

Attorney General Gonzales. May I respond to that? 

Senator Feinstein. Yes, you may. 

Attorney General Gonzales. Okay. You’re right. This is an ex- 
traordinary event. But we were confronting extraordinary cir- 
cumstances where we had been advised that something the Depart- 
ment had authorized for 2 years, they would not longer continue 
to approve. We had just been advised by the congressional leader- 
ship go forward anyway, and we felt it important that the Attorney 
General, General Ashcroft, was aware of those facts. 

Clearly, if we had been confident and understood the facts and 
was inclined to do so, yes, we would have asked him to reverse the 
DAG’s position. But — 

Senator Feinstein. Well, then, why would he have said Mr. 
Comey is in charge if you had not asked him? 

Attorney General Gonzales. I don’t understand the question. 

Senator Feinstein. Well, clearly, you asked him the question be- 
cause James Comey testified to us that — 

Attorney General Gonzales. My recollection, Senator, is — and, of 
course, this happened some time ago and people’s recollections are 
going to differ. My recollection is that Mr. Ashcroft did most of the 
talking. At the end, my recollection is he said, “I have been told 
it would be improvident for me to sign, but that doesn’t matter be- 
cause I’m no longer the Attorney General.” 

Senator Feinstein. Okay. All right. 

Attorney General Gonzales. And once he said that — Secretary 
Card and I did not press him. We said, “Thank you,” and we left. 
But, again, we went there because we thought it important for him 
to know where the congressional leadership was on this. We didn’t 
know whether or not he knew of Mr. Comey’s position, and if he 
did know, whether or not he agreed with it. 

Senator Feinstein. All right. I think we have taken care of this. 

What I would like to establish once and for all is who put the 
names on the list to fire what are now nine U.S. Attorneys. Since 
you were here last, we have had a number of your top staff appear 
before us. 

Kyle Sampson, your former Chief of Staff, said, “I was the 
aggregator of input that came in from different sources.” 

Paul McNulty said, “It was presented to me” as here is the idea 
and here are the names of individuals that are being identified. 
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Jim Comey said, “I was not aware there was any kind of process 
going on.” 

Bill Mercer said, “I didn’t understand there was a list. I didn’t 
keep a list.” 

Mike Battle: “A decision was made to compile a list. It was made 
by someone. I had no input. Nobody asked for my input.” 

Will Moschella: “Since I was not part of that process, I don’t have 
firsthand knowledge.” 

Mike Elston: “Kyle, asked me to give him my thoughts, give him 
a draft list. I said, ‘Sure.’ I didn’t actually do it. I was very busy.” 

Who approved those names? 

Attorney General Gonzales. I ultimately approved the list of rec- 
ommendations that were submitted to me. I accept responsibility — 

Senator Feinstein. And how many names did you approve for 
firing? 

Attorney General Gonzales. I think on that list that was pre- 
sented — 

Senator Feinstein. No, no. Total. How many names have you ap- 
proved for firing? 

Attorney General Gonzales. You mean total? For cause? Not for 
cause? I’d have to get back to you on that. 

Senator Feinstein. There were seven on December 7th. 

Attorney General Gonzales. Seven on December 7th. 

Senator Feinstein. We are now up to nine that we know about. 
How many — this is important. How many U.S. Attorneys did you 
approve to be summarily fired? 

Attorney General Gonzales. Senator, there may have been 
other — I would be happy to get back to you with that kind of infor- 
mation about who has left. But I don’t know the answer to your 
question. But I can certainly find out. 

Senator Feinstein. You don’t know after all we have been 
through, hearing, after hearing, after hearing? 

Attorney General Gonzales. Well, in connection with this review 
process that Mr. Sampson was coordinating, what was presented to 
me was a list of seven individuals on December 7th. And so those 
are the seven that I accepted the recommendation to ask for res- 
ignation. 

Senator Feinstein. Seven, that is right, but those were the ones 
that were called on December the 7th — 

Attorney General Gonzales. Yes. 

Senator Feinstein. — and told to leave by January 15th. 

Attorney General Gonzales. Yes. 

Senator Feinstein. There were others also asked to resign. 

Attorney General Gonzales. Yes. 

Senator Feinstein. I am asking what the total number was. 

Attorney General Gonzales. Well, certainly Mr. Cummins was 
asked to leave. Mr. Graves was asked to leave. I’m not aware, sit- 
ting here today, of any other U.S. Attorney who was asked to leave, 
except there were some instances where people were asked to 
leave, quite frankly, because there was legitimate cause. 

Senator Feinstein. So you are saying these were asked to leave 
because the cause was not legitimate? 
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Attorney General Gonzales. I’m not — no. What I’m saying is 
wrongdoing, misconduct. There may have been some — in fact, I’m 
sure there were others — 

Senator Feinstein. What kind of misconduct? 

Attorney General Gonzales. Well, and I am not suggesting any 
of this conduct happened but, for example, an inappropriate rela- 
tionship, taking action where you have a direct conflict of interest 
to help out a buddy, making a — you know, those kinds — something 
like that I would say would constitute misconduct. And there — 

Senator Feinstein. Were those specific things involved in any 
U.S. Attorney that was terminated? 

Attorney General Gonzales. No. With respect to the seven and 
with respect to Mr. Cummins and with respect to Mr. Graves, I am 
not aware that — certainly there was in my mind a problem or basis 
to accept the recommendation that they be asked to leave. 

Senator Feinstein. All right. Let me go to something else. You, 
of course, recognize these books, “The Federal Prosecution of Elec- 
tion Offenses.” In prior hearings we had the 1995 edition. Since 
May of this year, there is now a new edition. I would like to read 
to you what has been dropped from the earlier edition. 

The first thing that has been removed is this: “The Justice De- 
partment generally does not favor prosecution of isolated fraudu- 
lent voting transactions. This is based in part on constitutional 
issues that arise when Federal jurisdiction is asserted in matters 
having only a minimal impact on the integrity of the voting proc- 
ess.” 

This was removed in this new edition. 

The second thing: “The Justice Department must refrain from 
any conduct which has the possibility of affecting the election 
itself.” This is weakened on page 92. 

This language is removed: “Federal prosecutors and investigators 
should be extremely careful to not conduct overt investigations dur- 
ing the pre-election period or while the election is underway.” Re- 
moved. 

Then a sentence that is underlined in the 1995 edition, which 
states, “Thus, most, if not all, investigations of an alleged election 
crime must await the end of the election to which the allegation 
relates,” was removed in this new edition. 

Weakened was this language: “It should also be kept in mind 
that any investigation undertaken during the final stages of a po- 
litical contest may cause the investigation itself to become a cam- 
paign issue.” 

Why was it necessary to remove this language in this new edi- 
tion of the “Federal Prosecution of Election Offenses” rules? 

Attorney General Gonzales. Senator, I don’t — sitting here today, 
I don’t know the answer to that question. I would like to find out 
because I am certainly committed to ensuring that we’re smart in 
the way that we do investigations and prosecutions and we do so 
in a way that doesn’t intimidate voters, that doesn’t chill potential 
voters from coming out and voting on election day. So I would like 
the opportunity to look into this and respond back to you. 

Senator Feinstein. I would appreciate it. It becomes more rel- 
evant because two and possibly three of the fired U.S. Attorneys 
were fired because they did not bring those small cases that might 
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affect an election. And, therefore, when one looks at this book now, 
sees the new book coming out in May 2007 that deletes the very 
things that these U.S. Attorneys were told to follow, something is 
rotten in Denmark. 

Attorney General Gonzales. Thank you for the opportunity for 
me to look into that. 

Senator Feinstein. I appreciate that. Thank you very much. My 
time is up. 

Chairman Leahy. Thank you. Thank you very much, Senator 
Feinstein. 

Senator Kyi. 

Senator Kyl. Thank you, Mr. Chairman. 

Mr. Attorney General, as I understand it — and I am going to ask 
you to correct me if I am wrong, to your knowledge — the adminis- 
tration position on Guantanamo Bay is that while it would be nice 
if we did not have the need for it and we would like to be able to 
close it, we cannot because the terrorists who represent a threat to 
the United States need to be held somewhere, and there are no bet- 
ter alternatives. Almost nobody wants them in the United States. 
You cannot just let them go. Sending them to foreign countries is 
problematic, among other reasons for the reasons you discussed. Is 
that your understanding? And if not, what is your understanding? 

Attorney General Gonzales. Yes. 

Senator Kyl. Do you have any different reasons for desiring to 
close Gitmo, for example, because — to your knowledge or suspicion, 
is there anything going on down there that might be a violation of 
either U.S. law or applicable treaties or conventions? 

Attorney General Gonzales. Quite the contrary. I think the peo- 
ple who’ve gone down there, from this body, from the House, other 
countries, have come away favorably impressed with what’s going 
on down there. 

Senator Kyl. I just want to associate myself with the remarks 
of Senator Hatch. It would be nice if we did not have to have any 
prisons, for that matter, and it would certainly be good if we did 
not have to have a place for these threats to America. But they do 
have to be held somewhere, and I know of no better alternative 
than where they are being held right now. 

Let me ask you this question about a matter that you know I am 
very interested in, and as a matter of fact, in a related, potentially 
related matter, there is a scandal now brewing with regard to the 
National Basketball Association. 

Sports entities — in particular, the NFL, Major League Baseball, 
basketball, the NCAA, amateur athletics — have for a long time 
been concerned about Internet betting, which is illegal under most 
State laws, and we have our Federal laws as well. You are aware 
that on October 13th the President signed into law the Unlawful 
Internet Gambling Enforcement Act to augment enforcement ef- 
forts by targeting offshore gambling operations that are not readily 
subject to U.S. prosecution. There are additional existing laws — the 
Federal Wire Act and money-laundering laws — that can be and 
have been used to go after these Internet gambling operators. 

I realize that you cannot comment on any existing cases, but I 
would like for you to just express to the Committee generally what 
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your views are with respect to the Department’s contentions with 
respect to going after these illegal Internet gambling operations. 

Attorney General Gonzales. Thank you, Senator. I appreciate 
your leadership on this issue. We do believe it is a serious issue 
because, you talk about Internet gambling, it is highly addictive. 
Quite frankly, I think it affects our youth. I think it can be tied 
to money laundering and fraud. And we think it is tied to orga- 
nized crime. 

There are existing laws on the books, and we intend to and do 
enforce those laws. There are challenges because of the existing 
laws, challenges because much of the time the evidence is offshore. 
We may have difficulty getting the evidence. Also because it in- 
volves another country, there are sometimes serious issues of extra- 
dition. 

So we appreciate the additional tools of the Unlawful Internet 
Gambling Act, which bans certain financial payments to support 
Internet gambling, and as you know, Treasury and the Federal Re- 
serve have primary responsibility for the issuance of these regula- 
tions after consulting with the Department of Justice. We have pro- 
vided input, and so my understanding is that those regs are mov- 
ing forward. 

Senator Kyl. The proposed regs have been made public. My 
question really was a broader one. You have engaged in prosecu- 
tions under other laws as well, and I was simply giving you an op- 
portunity to express your intentions to continue to enforce all of 
these laws to the extent that they need to be enforced. 

Attorney General Gonzales. We certainly intend to do that. You 
have my commitment, Senator. 

Senator Kyl. Incidentally, I may have not been clear in my ref- 
erence to the NBA. I am not suggesting that there is evidence of 
illegal Internet gambling with respect to that, but I simply wanted 
to point out that these sports depend on the public’s view that they 
are unadulterated, that they are clean, that they are not being af- 
fected by illegal forces. And that is why they are so supportive of 
this legislation to make sure that illegal Internet gambling does 
not in any way intrude into those sports. And I think Americans 
have a right to have that assurance. 

Mr. Attorney General, the FBI is facing a mounting caseload of 
applications from foreign nationals seeking to enter the United 
States or to adjust status. The FBI, of course, does background 
checks, but there is a huge backlog, as you know. 

What technologies or resources can Congress secure for the FBI 
to ensure that it is able to timely process applications without com- 
promising the safety and security of the American people? 

Attorney General Gonzales. This is a problem that I have dis- 
cussed with the Director. You are talking about background checks, 
individuals from other countries. It does take us a long time in 
some cases because of the fact it requires us to get information and 
records from other countries. I know that the Director is focused 
on trying to get additional resources, additional individuals, maybe 
contract work out to help in this endeavor. And so he is also look- 
ing at new computer system technology, taking advantage of tech- 
nology— 
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Senator Kyl. Let me just interrupt here because of the time. 
There is a huge backlog. It should not exist. Do we — Congress — 
need to provide additional resources? 

Attorney General Gonzales. I don’t know whether or not addi- 
tional resources are required from the Congress. I do know that ad- 
ditional resources within the Bureau have to be focused on this 
issue, and it may be — you know, the Director may come to me and 
say, “Well, if we do that, we are not going to be able to protect 
America from terrorism the way we ought to be in other areas.” 

And so I don’t know the answer to that, but certainly more re- 
sources are necessary. We may already have the resources within 
the Bureau. I suspect that the Director will say no. 

Senator Kyl. We need to know if there is something else we can 
do because you cannot compromise security and we cannot tolerate 
the long backlogs that currently exist. So something needs to give 
here, and if it is that we need more resources, Congress needs to 
be advised. 

Let me quickly, while I have just a second, ask one final ques- 
tion. U.S. Customs and Border Protection at DHS reports that 16 
percent of foreign nationals apprehended illegally crossing the 
Southern border have criminal histories. That is about 140,000 in- 
dividuals in the year 2005. And if that is not alarming enough, 
DOJ and the GAO indicate that criminal aliens in the U.S. are re- 
arrested on an average of six to eight times per offender, which 
puts a huge strain on both Federal, State, and local law enforce- 
ment officers, prosecutors, courts, and our jails. 

Is the Department of Justice undertaking any initiatives with 
DHS to proactively identify and prosecute and remove criminal 
aliens? And here again, is there any authority or resource that 
Congress needs to provide to DOJ to assist in the prosecution of 
these criminal aliens? 

Attorney General Gonzales. I think, quite candidly, Senator, if 
you were to talk to my border U.S. Attorneys, they would say, “We 
need more resources,” and so we are always looking at ways to try 
to find those resources within the existing budget. Obviously, the 
President has to consider a number of priorities with respect to the 
budget that he submits to the Congress, and the Congress, of 
course, ultimately makes the decisions as to where those priorities 
should come out. 

But we are having to be smart. We are trying to be more effi- 
cient. But it does present — or it has presented some challenges for 
us. 

Senator Kyl. Mr. Chairman, if I can just do one follow-up ques- 
tion? 

Chairman Leahy. Go ahead. 

Senator Kyl. In effect, are you saying you understand the Presi- 
dent’s budget priorities and needs all across the Government, but 
if more resources could be made available to you, you could cer- 
tainly take advantage of them, you could certainly use them? 

Attorney General Gonzales. We certainly would put them to 
good use. 

Chairman Leahy. Of course, you are also aware that the Presi- 
dent said if we put any money in there beyond what he has asked 
for, he will veto the bill. 
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Senator Cardin. 

Senator Cardin. Thank you very much, Mr. Chairman. 

Attorney General Gonzales, I want to return to the U.S. Attorney 
issue because I think there is a great deal of concern and a lot of 
questions that have not been answered, and I want to give you a 
chance to do that. 

You have offered conflicting testimonies as to who is responsible 
for the firing of the U.S. Attorneys. We still do not know. And Sen- 
ator Feinstein’s questions really were not answered. We do not 
know who was responsible for a particular name ending up being 
fired. So let me just go over the U.S. Attorneys who were fired, and 
the concern that I think Americans have that your commitment to 
make sure the Department of Justice is not politicized is exactly 
what happened with the U.S. Attorneys that were fired. 

Mr. Iglesias was involved in New Mexico as U.S. Attorney in in- 
vestigating certain Democrats. The prominent Republicans were 
very unhappy with the timing of that investigation, which I think 
has now become public. So there was a concern that the U.S. Attor- 
ney was not doing what the local political establishment, Repub- 
lican establishment, wanted. 

In Nevada, there was an investigation of the Republican Gov- 
ernor by the U.S. Attorney, which certainly did not make the local 
political establishment happy. 

In Arizona, there was an investigation of two Republican Mem- 
bers of Congress, which was not happy with the local Republican 
establishment in Arizona. 

In Arkansas, there was an investigation by Mr. Cummins in re- 
gards to a Republican Governor that was creating a lot of con- 
troversy. 

In California, with Ms. Lam, there was the indictment and con- 
viction of Duke Cunningham, but then the expansion of that inves- 
tigation, which had Republicans concerned. 

In Washington, the U.S. Attorney declined to intervene in a dis- 
puted gubernatorial election, which angered the local Republican 
establishment. 

And then, of course, Mr. Graves in Missouri, we have already 
talked about the voter fraud investigations and the fact that the 
local political establishment was unhappy with that. 

Here we have an unprecedented removal of U.S. Attorneys with- 
out a change in party in the White House, and we look at those 
who were removed and find in almost all cases they were involved 
in highly visible political issues that were unpopular to the Repub- 
lican establishment. What is one to think? And we do not have the 
answers from the White House, we do not have the answers from 
you, and we are having a very difficult time getting the information 
without the assertion of executive privilege. 

So where do we go in our — what comfort can you give me that, 
in fact, these U.S. Attorneys were fired for legitimate reasons and 
not because of political considerations, which all of us agree would 
be outrageous and wrong, if not illegal? 

Attorney General Gonzales. Well, Senator, I have already said 
repeatedly that I did not accept these recommendations with the 
understanding that this was to punish or interfere with an inves- 
tigation for purely partisan reasons. I accept responsibility for this. 
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Senator Feinstein asked me who put the names on the list. Quite 
frankly, I am assuming this Committee has talked to everyone in- 
volved in putting those names on the list and has asked that ques- 
tion. 

Senator Cardin. We have not talked to the people in the White 
House. 

Attorney General Gonzales. I did not put the names on the list. 
I accepted the recommendations. There were some names on the 
list, the recommendations made to me, that did not surprise me 
based upon my — what I had heard of performance during my ten- 
ure as Attorney General. But no one as far as I know placed any- 
one on the list. I certainly did not accept the recommendation in 
order to punish someone because they — 

Senator Cardin. But you do not know who put the names on the 
list. At least I have not quite figured out who put the names on 
the list. 

Attorney General Gonzales. That is correct. 

Senator Cardin. So how do you know someone didn’t put the 
names on the list because of partisan political considerations. 

Attorney General Gonzales. Based on what I know, Senator, 
that — that is what I know. You have had the opportunity, I think, 
to talk to everyone involved and ask questions involved, more so 
than I. The Office of Inspector General and OPR, they’re doing an 
investigation as well to try to find out exactly how these names got 
on the list. 

Senator Cardin. Let me move on to a second issue that troubles 
me from your testimony today, and that is, you have talked about 
your visit to the hospital, the preliminary meetings with the lead- 
ership in Congress. Those meetings are not public meetings, are 
they? 

Attorney General Gonzales. Well, which meetings? With Con- 
gress? 

Senator Cardin. With the Gang of Eight. 

Attorney General Gonzales. Well, I’m not sure — I’m not sure 
that this meeting has been talked about, although I’m told this 
meeting has been — information about the existence of this meeting 
has been transmitted to the Congress, I think, in a communication 
from the administration. 

Senator Cardin. When you briefed the leadership of Congress 
and the leadership on the Intelligence Committee, are those brief- 
ings done in open session? When you seek their advice, are they 
in open session? 

Attorney General Gonzales. No. 

Senator Cardin. And are those proceedings kept confidential? 

Attorney General Gonzales. In most cases, yes. 

Senator Cardin. And the advice that the Congress gives you at 
those meetings is not released or made public? 

Attorney General Gonzales. In cases that is true. 

Senator Cardin. And I would just suggest to you, to the extent 
that there is importance of confidence in working with the congres- 
sional leadership, the President’s using the executive privilege to 
not make information available to Congress, it seems to me that 
you are being very selective in what information you are making 
available publicly. 
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Attorney General Gonzales. Senator, I believe it’s important, 
when people question and wonder what in the world were Andy 
Card and I doing going to the hospital, that it be placed in the ap- 
propriate context. 

Senator Cardin. You are exactly right, and we want the appro- 
priate context of the firing of the U.S. Attorneys. We are entitled — 
we have a responsibility to get that information. And the White 
House, when Sara Taylor testified, she was very clear about being 
able to give information that was self-serving to the White House. 
But when we are trying to get independent information, we cannot 
get it. Do you understand our frustration? 

Attorney General Gonzales. I do understand your frustration. 

Senator Cardin. I have only a few seconds left, and I want to 
make sure I cover this last point, which is the hiring in the U.S. 
Attorney’s Office. I very much appreciate your statement in your 
prepared testimony where you say, “There is no place for political 
considerations in the hiring of our career employees or in the ad- 
ministration of justice.” You further assert that you plan to “re- 
main in office to fix the problem.” I am pleased that you acknowl- 
edge a problem. 

We had a hearing in the Judiciary Committee with the Civil 
Rights Division in which the way career attorneys are now hired 
has been changed. It used to be that there were career attorneys 
that reviewed those applications and made recommendations for 
the hiring of U.S. Attorneys for the Civil Rights Division. That was 
taken over by political appointees. I hope in your efforts to fix the 
problem that you will go back to a nonpartisan environment for se- 
lecting the career attorneys in the Department of Justice. We have 
had testimony here from Monica Goodling and others about White 
House interference or political interference that crosses the line. 
And I hope that as part of your efforts to fix the problem you will 
remove the political appointees from making certain recommenda- 
tions or standards on bringing in career attorneys or firing or re- 
moving or repositioning career attorneys. 

Attorney General Gonzales. Thank you, Senator. I think we 
have taken those kinds of steps. 

Senator Cardin. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

Senator Grassley was actually the first one here, but he is, like 
all of us, juggling more than one Committee assignment. I will rec- 
ognize him now. 

Senator Grassley. Thank you. I was sharing my time with the 
Finance Committee. 

Mr. Chairman, I have a list of outstanding requests for docu- 
ments and information from the FBI, and I am going to ask that 
this be put in the record, and I am going to refer to it. 

Chairman Leahy. Without objection, all the material will be part 
of the record. Also without objection, opening statements by various 
Senators who have asked be put in the record will be placed in the 
record as though read. 

Senator Grassley. Thank you. 

Mr. Attorney General, the requests for documents and informa- 
tion relate to the oversight involving Special Agent Jane Turner, 
Special Agent Cecelia Woods, the Amerithrax investigation, and e- 
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mails relating to exigent letters that were detailed in the National 
Security Letters Report. I continue to wait for these responses, 
some of them months overdue, and as the FBI is a component of 
the Department of Justice and I am doing it here at this hearing, 
I ask if you would personally ensure the prompt delivery of all in- 
formation requested. 

Attorney General Gonzales. I will personally assure you the 
prompt delivery of the appropriate information requested. 

Senator Grassley. I want to refer to the False Claims Act and 
its use in Iraq contracting. I am referring to the Boston Globe, 
June 20, 2007, article entitled “Justice Department Opts Out of 
Whistleblower Suits; Cases Allege Fraud in Iraq Contract.” The ar- 
ticle noted that the Department declined to intervene in ten False 
Claims Act whistleblower cases, raising allegations of fraud, waste, 
and abuse in contracts during reconstruction in Iraq. Further, the 
article states that the Department has only reached two civil settle- 
ments with contractors in Iraq totaling $6.1 million. 

Congress has appropriated hundreds of billions of dollars to fund 
our troops and to support contractors as well as reconstruction 
projects. So I find it hard to believe that only $6.1 million has been 
lost to fraud and abuse by Government contractors. For instance, 
in Government programs such as Medicaid, we know that fraud in 
the program is around 5 percent, maybe higher. It is hard to imag- 
ine that fraud in Iraq would be less, but I will leave the numbers 
to experts. 

In addition, on April 19, 2006, a Wall Street Journal article 
quoted critics of the Department as saying, “The current adminis- 
tration’s use of judicial seal of False Claims Act cases is unprece- 
dented. Its critics argue that the Department is using the judicial 
seal as a means to mask the true extent of possible fraud in Iraq.” 

So, General Gonzales, how many — I want to ask — well, let me 
ask a couple questions at a time. I have got six questions in this 
series. How many False Claims Act cases alleging fraud in Iraq has 
the Department joined since 2003? 

Attorney General Gonzales. I think the answer to that — I think 
there are 26, but I would like the opportunity to confirm that, if 
I can. I think that is in the neighborhood. 

Senator Grassley. Okay. Is the Boston Globe article accurate in 
stating that the Department has declined intervention in ten false 
claims cases alleging contract fraud in Iraq? And if so, why? 

Attorney General Gonzales. I don’t know if that number is cor- 
rect, but I will tell you, of course, the fact that we decline doesn’t 
mean that we don’t follow the case. We still remain a real party 
in interest, and so we closely monitor these cases. And we may de- 
cide to intervene at a later point in time. We may decide to file an 
amicus to protect the interests of the United States. And so the fact 
that we have declined doesn’t mean that we’re not going to get in- 
volved in any way going forward. 

Senator Grassley. Well, for the public and Chuck Grassley, it 
seems to me that declination of intervention does signal an unwill- 
ingness to pursue Iraq contracting fraud cases. 

Attorney General Gonzales. No. What it means is that we have 
to look at the cases and decide really is there now at this time a 
judgment that we can prosecute these cases. We have been very, 
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very successful in those cases where we decide to join because we 
evaluate the cases carefully and we think, Okay, there’s something 
there, we can win this case. 

In those cases where we don’t join, the relater doesn’t fare nearly 
as well because they are taking on cases that are very, very dif- 
ficult, and they can’t prove them. 

And so we are trying to be smart in utilizing the resources that 
we have and prosecuting those cases where we think, you know, 
the evidence will support the charge. 

Senator Grassley. Are there currently any FCA cases under seal 
relating to Iraq fraud contracting? 

Attorney General Gonzales. I believe the answer to that is yes, 
because, again, these are difficult cases and it takes us a period of 
time — sometimes people would argue too long — to decide whether 
or not we are going to intervene and join the case. 

Senator Grassley. Let me ask you last on this point: How do you 
respond to the criticism outlined in the Wall Street Journal article? 
Is the Department trying to escape accountability by using the seal 
as a shield? That is what was stated. 

Attorney General Gonzales. No. Far from it. In fact, we want to 
expose fraud and mismanagement and waste, quite frankly, I 
think, and we have a special obligation at the Department, if peo- 
ple are going to contract with the United States, they ought to be 
held to the highest standard. And so, again, we use it as a way to 
protect the interests of the United States in litigation. 

Senator Grassley. I want to go to the United State DRC, Inc. 
v. Custer Battles. February 17, 2005, I wrote you regarding this 
case urging that the Department comply with a request of a dis- 
trict judge to file a brief on the issue of whether the Coalition Pro- 
visional Authority — I am going to refer to that as “CPA” — was a 
Government entity under the False Claims Act. On April 1, 2005, 
the Department filed a brief stating the Government’s position that 
knowingly false claims presented to the CPA by Custer Battles, if 
proven, would violate the False Claims Act. The Department also 
stated that, notwithstanding the brief, they declined to intervene 
with the whistleblowers. 

Ultimately, the jury found Custer Battles violated the FCA and 
should return $10 million to the U.S. Government. However, the 
judge overturned the verdict and dismissed the case, finding that 
the plaintiffs failed to prove the false claims were actually sub- 
mitted to the Government. The Department has filed a brief sup- 
porting the whistleblowers’ position on appeal to the Fourth Cir- 
cuit. 

Why did the Department decline to intervene in district court yet 
continue to support the appellate litigation? And, last, is the De- 
partment concerned that failing to intervene at an earlier time may 
lead to decisions that are detrimental to the False Claims Act? 

Attorney General Gonzales. It is a pending case, Senator, so I 
am limited about what I can say. But going back to a response to 
an earlier question, the fact that we don’t intervene at the initial 
stage doesn’t mean that we don’t follow the case. And we do have 
the opportunity, like we see in this case, of filing an amicus in the 
Fourth Circuit in order to protect the interests of the United 
States. And so, clearly, when we make a decision not to intervene, 
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that doesn’t mean that the interests of the United States are going 
to be jeopardized downstream. We do have the opportunity to file 
something to ensure that the interests of the United States are pro- 
tected. As to the individual decision as to why we didn’t get in- 
volved in the case in the first place, I don’t have that answer to 
you, but I would be happy to go back and look at it. If there’s some- 
thing we can provide to you, I’d be happy to do so. 

Senator Grassley. I would like to have you provide that in writ- 
ing. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. 

The Attorney General has asked if we might take a brief break, 
and I should have asked that before. But, yes, we will stand in re- 
cess briefly. 

Attorney General Gonzales. Thank you, Mr. Chairman. 

[Audience comments.] 

Chairman Leahy. You know, we are going to have quiet in this 
Committee room. We are also going to — we are also going to have 
people stop blocking others who are here, and in one instance, I 
have been told of a person who was here was harassed because 
somebody else wanted her seat. There will be none of that, or I will 
have the police remove those doing it. I just want to make it clear. 

[Recess from 11:09 a.m. to 11:20 a.m.] 

Chairman Leahy. I have been advised that the vote originally 
scheduled on the Senate floor will be somewhat later, probably in 
about an hour. There will be a couple votes. I am hoping we can 
finish the first round before then. 

Senator Whitehouse, you are now recognized. 

Senator Whitehouse. Thank you, Mr. Chairman. 

Mr. Gonzales, just before our little break, you indicated in de- 
scribing your reason for visiting the stricken Attorney General in 
his hospital room was to alert him to the change in the Depart- 
ment of Justice view of the program at issue. And you testified that 
Attorney General Ashcroft — and these are the words that I wrote 
down — “authorized these activities for over 2 years.” 

Is it your testimony under oath that Attorney General Ashcroft 
was read into and authorized the program at issue for 2 years prior 
to your visit to him in that hospital? 

Attorney General Gonzales. I want to be very careful here be- 
cause it is fairly complicated. What I can say is I am referring to 
intelligence activities that existed for a period of over 2 years, and 
what we were asking the Department of Justice to do was — which 
they had approved, and what we — 

Senator Whitehouse. They had approved, I guess is the point 
that I am getting at. 

Attorney General Gonzales. General Ashcroft, yes. 

Senator Whitehouse. You said that Attorney General Ashcroft 
had authorized this program for over 2 years prior to that day. 

Attorney General Gonzales. General Ashcroft had authorized 
these very important intelligence activities for a period of 2 years. 
We had gone to the Deputy Attorney General and asked him to re- 
authorize these same activities. But there are facts here — and I 
want to be fair to everyone involved. They’re complicated, and we 
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have had discussions in the Intel Committees about this issue, try- 
ing to be as forthcoming as we can. 

Let me just say I believe everyone acted in good faith here. All 
the lawyers worked as hard as they could to try to find a way for- 
ward, the right solution. But, yes, I mean, the view was that these 
activities had been authorized. We informed — 

Senator Whitehouse. By Attorney General Ashcroft himself. 

Attorney General Gonzales. By Attorney General Ashcroft. But 
there are additional facts here that — I want to be fair and it’s com- 
plicated. But — 

Senator Whitehouse. I am just trying to nail that one fact down. 
I’m not trying to go into — 

Attorney General Gonzales. Well, I am not sure I can give you 
complete comfort — I’m not sure I want to give you complete comfort 
on that point out of fairness to others involved in what happened 
here. I want to be very fair to them. But what we were talking 
about — 

Senator Whitehouse. It is a different question — 

Chairman Leahy. Well, why not just be fair to the truth. Just 
be fair to the truth and answer the question. 

[Applause.] 

Senator Whitehouse. Was Attorney General Ashcroft read into 
and did he approve the program at issue from its inception? 

Attorney General Gonzales. General Ashcroft was read into 
these activities and did approve these activities — 

Senator Whitehouse. Beginning when? 

Attorney General Gonzales. From the very beginning. I believe 
from the very beginning. 

Senator Whitehouse. All right. 

Attorney General Gonzales. But — well — 

Senator Whitehouse. That is all right. 

Attorney General Gonzales. Again, it is very complicated. 

Senator Whitehouse. My question has been answered. 

Attorney General Gonzales. And I want to be fair to General 
Ashcroft and others involved in this, and it’s hard — it’s hard to de- 
scribe this in this open setting. We’ve tried to be — we’ve tried to — 
we have discussed it in the Intel Committees in terms of exactly 
what happened here. But I can’t — I can’t get into some fine details, 
quite frankly, because I want to be fair to General Ashcroft. 

Senator Whitehouse. And I think it is also important that peo- 
ple know whether or not a program was run with or without the 
approval of the Department of Justice, but without the knowledge 
and approval of the Attorney General of the United States, if that 
was ever the case. 

Attorney General Gonzales. We believe we had the approval of 
the Attorney General of the United States for a period of 2 years. 
That is — 

Senator Whitehouse. For a period of 2 years? Also from the in- 
ception of the program? 

Attorney General Gonzales. From the inception, we believed 
that we had the approval of the Attorney General of the United 
States for these activities, these particular activities. 

Senator Whitehouse. Would that be reflected in any document? 

Attorney General Gonzales. Yes, it would. 
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Senator Whitehouse. We will pursue the document later. When 
you went into the Attorney General’s room at the hospital that 
night, what document did you have in your hand? 

Attorney General Gonzales. I had in my possession a document 
to reauthorize the program. 

Senator Whitehouse. Where is it now? 

Attorney General Gonzales. I’m assuming the document is at 
the White House. It was a White House document. 

Senator Whitehouse. And it would be covered by Presidential 
Records laws? 

Attorney General Gonzales. It is a White House document. 

Senator Whitehouse. Director Mueller was involved that 
evening. Do you consider Director Mueller to be reasonable, sober, 
and levelheaded? 

Attorney General Gonzales. Yes. 

Senator Whitehouse. He is a former Deputy Attorney General, 
former United States Attorney? 

Attorney General Gonzales. Yes. 

Senator Whitehouse. Why would he tell FBI agents not to allow 
you and Andy Card to throw the Acting Attorney General out of 
the Attorney General’s hospital room? 

Attorney General Gonzales. I don’t know that he did that, and 
I have no way — I can’t respond to your question. I’m not Director 
Mueller. 

Senator Whitehouse. We have direct testimony that he did. Is 
there any series of events that led up to this that would so provoke 
him as to — 

Attorney General Gonzales. I wasn’t aware of that comment 
until I read Mr. Comey’s testimony. 

Senator Whitehouse. Is there some background to this that 
would help elaborate why he would have that feeling? I mean, 
when the FBI Director considers you so nefarious that FBI agents 
had to be ordered not to leave you alone with the stricken Attorney 
General, that is a fairly serious challenge. 

Attorney General Gonzales. Well, again, I’m not sure that the 
Director knew at the time of the meeting and the conversation that 
we had had with congressional leaders. Again, we were there fol- 
lowing an emergency meeting in the White House Situation Room 
with the Gang of Eight, who said despite the recommendation of 
the Deputy Attorney General, go forward with these very impor- 
tant intelligence activities for now, and we will see about moving 
forward with some legislation. And that was important information 
that led us to go to the hospital room. The Director, I am quite con- 
fident, did not have that information, when he made those state- 
ments, if he made those statements. 

Senator Whitehouse. Is it awkward to supervise the FBI after 
this piece of history has come out that the Director didn’t feel com- 
fortable leaving you alone with the stricken Attorney General? 

Attorney General Gonzales. I can’t speak for the Director’s feel- 
ings about me, but I certainly have a great deal of confidence and 
admiration and respect for Bob Mueller. 

Senator Whitehouse. A separate topic. Will you allow the White 
House to direct United States Attorneys how to conduct litigation 
to which the White House is itself a party? 
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Attorney General Gonzales. Would I? 

Senator Whitehouse. Would you allow the White House to di- 
rect United States Attorneys how to conduct litigation to which the 
White House is a party? 

Attorney General Gonzales. I don’t believe so. Again, you’re ask- 
ing me a hypothetical, but my reaction to that is no. 

Senator Whitehouse. Is there any matter — any matter that the 
Department of Justice is involved in — in which you would allow the 
Department of Justice to agree to the investigative terms set by the 
White House for this Committee: no transcript, closed-door inter- 
views, one round of questions only, and then nevermore? Is there 
any matter in the Department’s jurisdiction where you would allow 
your lawyers to subject themselves to that kind of a restriction in 
doing their duties? 

Attorney General Gonzales. You know I can’t answer that ques- 
tion. I don’t know. There may be a matter, but I don’t know. I don’t 
know. 

Senator Whitehouse. Can you think of one? 

Attorney General Gonzales. Again, I mean, I could probably 
think of one, so — 

Senator Whitehouse. Where you would allow your lawyers to be 
subject to those restrictions? 

Attorney General Gonzales. Senator, again, you’re asking me is 
it possible. I’d say virtually anything is possible. But, obviously, 
that’s something that we’d have to look at. 

Senator Whitehouse. My time has expired, Mr. Chairman. 

Chairman Leahy. Thank you very much, Senator Whitehouse. 

Senator Sessions. 

Senator Sessions. Thank you, Mr. Chairman. 

Mr. Attorney General, on the question Senator Feinstein asked 
you about the voting rights change, some of those are probably 
changes that needed to be done, but they are very significant — I 
would say “controversial,” within the group of people that practice 
in that area of the law. I am curious as to your statement saying 
that you were not aware of that. As to those policies, who signs off 
on that? And who approved a policy that significantly, at least in 
certain specific areas, alters the policies of the Department of Jus- 
tice if you don’t? 

Attorney General Gonzales. It would be the Deputy Attorney 
General, who is the chief operating officer of the Department. And 
so in some certain cases, it would be certain policies that would be 
adopted by the Deputy Attorney General. In other cases, depending 
on what we’re talking about, it would be something that I would 
approve of. 

Senator Sessions. Is that policy for the Voting Rights Section of 
the Department of Justice something you have delegated to the 
Deputy Attorney General? 

Attorney General Gonzales. I can’t answer that question, Sen- 
ator, but I would be happy to give you that answer. 

Senator Sessions. Well, I think it is something the Attorney 
General should do. I think that is a significant policy. There are 
certain responsibilities that I think you have, and to set major pol- 
icy positions ultimately should be your responsibility. 
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Attorney General Gonzales. And I believe that that would be my 
responsibility, but I just want to confirm that with you. 

Senator Sessions. Mr. Attorney General, with regard to some of 
the immigration questions that we are facing, there are so many 
matters that are within the jurisdiction of the Department of Jus- 
tice. The effectiveness of our immigration enforcement policies de- 
pend on good policies within the Department of Justice. And I was 
recently reminded of a serious problem we have with regard to 
aliens who have been convicted of crimes in the United States. Mr. 
Harvey Lappins, Director of the Federal Bureau of Prisons, re- 
cently told us in this Committee — within the last year, I believe — 
that 27 percent of the Federal prison population is foreign born. 

We have laws that I think authorize the removal from our coun- 
try of persons who are convicted of crimes immediately upon the 
completion of their sentence, as I recall the statutes. I would note 
the article by Michelle Malkin quoting some of the examples we 
have had here where Mr. Adhan was convicted of — was relating to 
his involvement in the kidnapping and murder of 12-year-old Zina 
Linnik in Tacoma, Washington, on July 4th. He had been convicted 
apparently of incest in 1990 and had sexually assaulted his 16- 
year-old relative, got that pleaded down to second-degree rape. Two 
years later, he was convicted of intimidation with a dangerous 
weapon, and the law calls for — says that anyone convicted of a 
weapon offense is deportable. But he was not deported, and that 
is how apparently this murder occurred. 

Another instance was Mwenda Murithi, arrested 27 times with- 
out deportation before being arrested in the shooting death of a 13- 
year-old innocent bystander, Schanna Gayden, last month in Illi- 
nois. 

So I guess I am asking you about this whole policy, whether or 
not you have taken a lead to see that it is carried out. Do you be- 
lieve it should be systematically and regularly carried out? And if 
there are any statutory weaknesses, do you have any suggestions 
about how they should be improved? 

Attorney General Gonzales. I think it should be carried out. I 
am aware that probably the level of cooperation that exists be- 
tween the Department and DHS on this issue is not as good as it 
should be, Senator. What I would like to do is have the opportunity 
to maybe have a conversation with Secretary Chertoff to see wheth- 
er or not we can do something to improve the situation. Legislation 
may not be necessary, but obviously it may turn out to be the case 
that we may need to have some help from the Congress. 

Senator Sessions. Well, as I understand, the Department of 
Homeland Security IG estimated last year that half of the 650,000 
foreign-born inmates in prisons and jails won’t be removed because 
they say that it “does not have the resources to identify, detain, 
and remove them.” Is that true? 

Attorney General Gonzales. I’ve heard that as a possible com- 
plaint or challenge. That very well may be the case. Again, what 
I’d like to do is have the opportunity to sit down with Secretary 
Chertoff. I have not spoken with the Secretary about this par- 
ticular issue. I would be happy to do so, and if there is something 
that would be helpful for the Congress, I would like to have the op- 
portunity to talk to you about it. 


VerDate Nov 24 2008 


14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00260 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



255 


Senator Sessions. Well, I hope that you would because I think 
that is a major issue here. People are concerned when we pass laws 
in Congress and then law enforcement officials do not enforce them 
and don’t execute them and leaving criminals in the United States 
in large numbers. 

I understand there are a number of prisons that do not partici- 
pate in the institutional removal program. Do you think it would 
be beneficial to expand this program to all Federal prisons? 

Attorney General Gonzales. I can see very good arguments why 
that would make sense, and I plan on speaking with Harvey 
Lappins, the Director, and seeing what the status is and the chal- 
lenges that exist with respect to implementing it at all the prisons. 

Senator Sessions. I understand there is a pilot program ongoing, 
I believe maybe in El Paso, in which persons who enter the country 
illegally in violation of our laws are being prosecuted before they 
are deported. And as a result, there has been a significant reduc- 
tion in the number of people attempting to enter that area of the 
border. Is that true? And what are your plans to consider expand- 
ing that? 

Attorney General Gonzales. It is true. It requires the coopera- 
tion of the judge, quite frankly, and so we have had discussions 
with judges along the border to see whether or not they would be 
agreeable to such a process. And so we would like to expand it. 
There are challenges, and, again, it does require the cooperation of 
the judge. 

Senator Sessions. Well, I would hope that the judges would co- 
operate. I mean, they don’t get to decide who gets charged. They 
don’t get to make the deciding function. Their responsibility is to 
enforce — to give a fair trial to whoever is brought before them by 
the prosecutor. Isn’t that right? 

Attorney General Gonzales. Yes, but they will insist on certain 
processes, that it follow certain timetables. And so unless a judge 
is willing to agree to an expedited process in the manner that we 
are seeing with respect to this particular judge, it can present some 
challenges for us. 

Senator Sessions. Well, I understand it has worked well. I think 
it is something that ought to be replicated, and I would expect that 
Federal judges, if they understand the national interest in seeing 
that laws get enforced, would cooperate. I hope that you will pur- 
sue that. Will you pursue that? 

Attorney General Gonzales. We will certainly do that, yes. 

Senator Sessions. I wrote you a letter in April — my time is out, 
and I will just briefly — 

Chairman Leahy. Go ahead and finish your question, Senator. 

Senator Sessions. In April, asking for a response regarding pros- 
ecution of criminal immigration cases. Two questions that — you 
gave me a response to one of my questions, but two questions that 
were unanswered are these. I asked what the official policy of each 
district office was in determining whether to prosecute immigra- 
tion-related violations; and, two, the declination rate for immigra- 
tion cases referred to each Southwest border district by the Depart- 
ment of Homeland Security with an explanation as to some of the 
reasons given for that decision. We have not yet received responses 
on that. Will you give me a response to that? 
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Attorney General Gonzales. If I can. The second one may re- 
quire information from the Department of Homeland Security, but 
if we can provide the information, we will certainly try to do so. 

Senator Sessions. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

On my list, the next Senator to question will be Senator Schu- 
mer, and unless — 

Senator Sessions. Could I ask one quick question? I hate — 

Chairman Leahy. Go ahead, Senator Sessions. Feel free. 

Senator Sessions. Thank you, Mr. Chairman. You are most gra- 
cious. 

Senators Salazar, Cornyn, Pryor, and I, former Attorneys Gen- 
eral, have introduced legislation again to reduce some of the crack 
penalties and alter the balance between crack and powder cocaine. 
Has the Department of Justice taken a position on that as of this 
year? And will you? 

Attorney General Gonzales. Well, we think — I’d be happy to 
have a continued dialog with you. Personally, as I sit here today, 
I would say that where we’re at today is certainly reasonable. We 
think crack is more dangerous. It’s related to, I think, addiction 
more quickly. It’s more related to more dangerous crimes. The ef- 
fects of it I think are more dangerous. So from a law enforcement 
perspective, it makes sense to have the kind of sentences that exist 
today. But we obviously have a great deal of respect for all — 

Senator Sessions. I think it is time to review that. I hope — 

Attorney General Gonzales. And we would be happy to review 
it. 

Chairman Leahy. I might note that I think it is long past time 
to review it. There is more and more growing feeling that crack co- 
caine carries the highest penalties. It is also the people you are apt 
to see in the poorer neighborhoods. Powder cocaine, which is in 
some of the boardrooms and some of the yachts and some of the 
Hollywood parties of others who have a lot more money to hire law- 
yers and everything else, that gets a lower penalty. 

But be that as it may, there will be a time we will have hearings 
on that. I have told the Senator from Alabama we will look into 
this issue. I think it is long past looking into. I know the Sen- 
tencing Commission has worked on it, and we will want an answer 
from the Department of Justice on its position. 

I started to say that the order on our side will be Senator Schu- 
mer, Senator Durbin, Senator Feingold, Senator Kennedy, and Sen- 
ator Biden. And, of course, we will interpose Republican Senators 
if they come, but so far we have heard from all of the Republican 
Senators who have showed up today. 

Senator Schumer. 

Senator Schumer. Well, thank you, Mr. Chairman, and thank 
you, Mr. Attorney General. I would like to just pick up where Sen- 
ator Specter left off about the TSP program, just a few prelimi- 
naries. 

First, I take it there was just one program that the President 
confirmed in 2005. There was not more than one. 

Attorney General Gonzales. He confirmed one, yes, intelligence 
activity, yes, one program. 
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Senator Schumer. Thank you. Okay. And you have repeatedly 
referred to the, quote, program that the President confirmed in De- 
cember 2005. I am just going to put up a chart here. Here is what 
you said before this Committee on February 6th of 2006. You said, 
“There has not been any serious disagreement about the program 
the President has confirmed. With respect to what the President 
has confirmed, I do not believe that these DOJ officials that you 
were identifying had concerns about this program.” 

This was in reference to a question I asked you, was there any 
dissent here. This was before Comey came to testify. It was in Feb- 
ruary, but we had some thoughts that maybe that happened. And 
now, of course, we know from Jim Comey that virtually the entire 
leadership of the Justice Department was prepared to resign over 
concerns about a classified program. Disagreement does not get 
more serious than that. 

And what program was the ruckus all about? And this is the im- 
portant point here. At your press conference on june 5th, it was 
precisely the program that you testified had caused no serious dis- 
sent. You said, “Mr. Comey’s testimony” — and he only testified 
once — “related to a highly classified program which the President 
confirmed to the American people some time ago.” Those are your 
words, sir. 

So please help us understand how you did not mislead the Com- 
mittee. You just admitted to me there was only one program that 
the President confirmed in December of 2005. I asked you was 
there dissent. You said no. Now you are saying — you said in a let- 
ter to me there was — well, there was dissent over other intelligence 
activities. But your June 5th statement confirms that what Comey 
was testifying about, because he had then testified, was the very 
program, sir, the very program that you said there was no dissent 
to. 

How can you say you haven’t deceived the Committee? 

Attorney General Gonzales. Well, I stand by what I said at the 
Committee. This press conference is one that I would like to look 
at the question. I would like to look at my response. 

Senator Schumer. Okay. We are going to bring it up to you right 
now, sir. Okay? 

Attorney General Gonzales. Good. 

Senator Schumer. These are your words, right? You don’t deny 
that these are your words? This was a public press conference. 

[Pause.] 

Attorney General Gonzales. I’m told that what I — in fact, here 
in the press conference, I did misspeak, but I also went back and 
clarified it with the reporter. 

Senator Schumer. You did misspeak? 

Attorney General Gonzales. Yes. But I went back and clarified 
it with the reporter. 

Senator Schumer. When was that? And what was the reporter’s 
name? 

Attorney General Gonzales. The Washington Post, 2 days later. 
Dan Egan was the reporter. 

Senator Schumer. Okay. Well, we will want to go follow-up with 
him. But the bottom line is this: You just admitted there was just 
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one program that the President confirmed in December. Just one. 
Is that correct, sir? 

Attorney General Gonzales. The President talked about a set of 
activities — 

Senator Schumer. No. I am just asking you a yes or no simple 
question, just as Senator Specter has, and just like Senator Specter 
and others here, I would like to get an answer to that question. 
You just said there was one program. Are you backing off that 
now? 

Attorney General Gonzales. The President — 

Senator Schumer. Was there one program or was there not that 
the President confirmed? 

Attorney General Gonzales. The President confirmed the exist- 
ence of one set of intelligence activities. 

Senator Schumer. Fine. Now, let’s go over it again, sir, because 
I think this shows clear as could be that you are not being straight- 
forward with this Committee, that you are deceiving us. 

Then you said in testimony to this Committee in response to a 
question that I asked, there has not been any disagreement about 
the program the President confirmed. Then Jim Comey comes and 
talks about not just mild dissent, but dissent that shook the Justice 
Department to the rafters. And here, on June 5th, you say that 
Comey was testifying about the program the President confirmed. 

Attorney General Gonzales. And I’ve already said — 

Senator Schumer. You, sir — 

Attorney General Gonzales. — clarified my statement on June 
5th. Mr. Comey was talking about a disagreement that existed 
with respect to other intelligence activities. 

Senator Schumer. How can we — this is constant, sir, in all due 
respect, with you. You constantly make statements that are clear 
on their face that you are deceiving the Committee, and then you 
go back and say, “Well, I corrected the record 2 days later.” How 
can we trust your leadership when the basic facts about serious 
questions that have been in the spotlight you just constantly 
change the story, seemingly to fit your needs to wiggle out of being 
caught, frankly, telling mistruths. 

It is clear here. It is clear. One program. That is what you just 
said to me. That is what locks this in, because, before that you 
were sort of alluding in your letter to me on May 17th, you said, 
well, there was one program — you said there was this program, 
TSP, and then there were other intelligence activities. 

Attorney General Gonzales. That is correct. 

Senator Schumer. You wanted us to go away and say, well, 
maybe it was other — wait a second, sir. 

Attorney General Gonzales. And the disagreement related to — 

Senator Schumer. Wait a second, sir. 

Attorney General Gonzales. — the other intelligence activities. 

Senator Schumer. I will let you speak in a minute, but this is 
serious because you are getting right close to the edge right here. 
You just said there was just one program. Just one. So the letter, 
which was sort of intended to deceive but doesn’t directly do so be- 
cause there are other intelligence activities, gets you off the hook, 
but you just put yourself right back on here. 
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Attorney General Gonzales. I clarified my statement 2 days 
later with the reporter. 

Senator Schumer. What did you say to the reporter? 

Attorney General Gonzales. I did not speak directly to the re- 
porter. 

Senator Schumer. Oh, wait a second. You did not. Okay. What 
did your spokesperson say to the reporter? 

Attorney General Gonzales. I don’t know, but I told the spokes- 
person to go back — 

Senator Schumer. Well, wait a minute, sir. Sir — 

Attorney General Gonzales. — and clarify my statement. 

Senator Schumer. — in all due respect — and if I could have some 
order here, Mr. Chairman. In all due respect, you are just saying, 
well, it was clarified with the reporter, and you don’t even know 
what he said. You don’t even know what the clarification is. 

Sir, how can you say that you should stay on as Attorney Gen- 
eral when we go through exercises like this, where you are bobbing 
and weaving and ducking to avoid admitting that you deceived the 
Committee. And now you don’t even — I will give you another 
chance. You are hanging your hat on the fact that you clarified the 
statement 2 days later. You are now telling us that it was a 
spokesperson who did it. What did that spokesperson say? Tell me 
now. How do you clarify this? 

Attorney General Gonzales. I don’t know, but I will find out and 
get back to you. 

Senator Schumer. How do you clarify this? This is serious be- 
cause it looks like you have deceived us. 

Chairman Leahy. In your own words, how would you clarify it? 

Senator Schumer. How would you clarify it? You don’t need — 

Attorney General Gonzales. What I would say — here, let me an- 
swer the question — 

Senator Schumer. If you want to be Attorney General, you 
should be able to clarify it yourself right now and not leave it to 
a spokesperson who you don’t know what he said. Tell me how you 
would clarify it. 

Attorney General Gonzales. I would have said Mr. Comey’s tes- 
timony about the hospital visit was about other intelligence activi- 
ties, disagreement over other intelligence activities. That’s how I 
would clarify it. 

Senator Schumer. That is not what Mr. Comey says. That is not 
what the people in the room say. 

Attorney General Gonzales. That’s how we’d clarify it. 

Senator Schumer. Explain that again? Because it still doesn’t 
add up. 

Attorney General Gonzales. What I would — 

Senator Schumer. You said there is only one — 

Attorney General Gonzales. Mr. Comey — 

Senator Schumer. You said there is one program the President 
confirmed. Are you saying Mr. Comey didn’t disagree with the pro- 
gram that the President confirmed in December? 

Attorney General Gonzales. What I’m saying is that the — 

Senator Schumer. That is what you’re saying here. 

Attorney General Gonzales. — disagreement Mr. Comey testified 
about was about other intelligence activities. 
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Senator Schumer. Mr. Chairman, I think we have to pursue this 
at some point because this is — I have never heard anything quite 
like this. 

Chairman Leahy. Could I ask, if I might, you said you made a 
clarification to a reporter. This is such a significant and major 
point. Did you ever offer such a clarification to either Senator Spec- 
ter or myself? 

Attorney General Gonzales. You mean in terms of what was 
said at the press conference? 

Chairman Leahy. Yes. 

Attorney General Gonzales. I don’t believe so. But I think my 
correspondence and testimony is accurate. The statement at the 
press conference was not accurate, and I corrected it. That was cor- 
rected. 

Senator Schumer. But, Mr. Chairman, if I might, now what the 
Attorney General is saying, the way this is clarified, is that Jim 
Comey was not talking about the program the President confirmed. 

Chairman Leahy. I am going to ask for a review of the tran- 
script, both what Mr. Comey said — 

Senator Schumer. Everyone knows that is not true. 

Chairman Leahy. — and what Mr. Gonzales said. If there is a dis- 
crepancy here in sworn testimony, then we are going to have to ask 
who is telling the truth and who is not. 

Mr. Durbin, Senator Durbin 

Senator Schumer. Thank you, Mr. Chairman. 

Senator Durbin. Thank you, Mr. Chairman. Thank you, Mr. At- 
torney General. 

There are many controversial issues that have been raised in 
this hearing: warrantless wiretapping, the political dismissal of 
U.S. Attorneys, and the like. I think that this administration and 
your tenure as Attorney General will be haunted in history by an- 
other issue, and that is the issue of torture. It is the reason I could 
not vote for your confirmation, the role that you played as counsel 
to the President in saying that we as a Nation did not have to fol- 
low the torture statute and the provisions of the Geneva Conven- 
tions. 

Now, last Friday, President Bush signed an executive order in- 
terpreting Common Article III of the Geneva Conventions for the 
purposes of CIA secret detention and interrogation. The Executive 
order rejected your earlier position and acknowledges that the CIA 
must follow applicable law, including Common Article III of the Ge- 
neva Conventions, the torture statute, and the McCain torture 
amendment, which I was happy to cosponsor. 

Do you now agree that Common Article III applies to all detain- 
ees held by the United States? 

Attorney General Gonzales. What I can say is that certainly 
Common Article III applies to all detainees held by the United 
States in our conflict with al Qaeda. 

Senator Durbin. I am sorry. What — 

Attorney General Gonzales. In our conflict with al Qaeda, yes. 

Senator Durbin. Well, I am worried about the qualification at 
the end. Are you suggesting that other terrorist conflicts are not 
covered by Common Article III in terms of the treatment of detain- 
ees? 
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Attorney General Gonzales. You know, we have to look at the 
words of Common Article III. The Supreme Court rendered a deci- 
sion about the application of Common Article III with respect to 
our conflict with al Qaeda only. And so — I believe, if I recall cor- 
rectly. 

If that were the case, if there were a different kind of conflict 
that on its face isn’t covered by Common Article III, then obviously 
we would not be legally bound by Common Article III, although I 
think the President has said we are going to treat people humanely 
nonetheless. 

Senator Durbin. So let me get into a specific here. Last year, the 
highest-ranking attorneys in each of the four military services — 
Army, Navy, Air Force, and Marines — the Judge Advocates General 
testified before this Committee, and I sent them follow-up ques- 
tions asking their opinion about specific abusive interrogation tech- 
niques that this administration has reportedly authorized. I re- 
ceived their responses this morning, and, Mr. Chairman, I ask con- 
sent that those responses be made a part of the record. 

Chairman Leahy. They will be made part of the record. 

Senator Durbin. Mr. Attorney General, the opinion of the Judge 
Advocates Generals was unanimous. They all agreed that the fol- 
lowing interrogation techniques violate Common Article III of the 
Geneva Conventions, and there are five: painful stress positions, 
threatening detainees with dogs, forced nudity, waterboarding, and 
mock execution. Do you agree? 

Attorney General Gonzales. Senator, I’m not going to get into a 
public discussion here about possible techniques that may be used 
by the CIA to protect our country. What I can say is the executive 
order lays out a very careful framework to ensure that those agents 
working for the CIA, trying to get information about the next at- 
tack do so in a way that is consistent with our legal obligations. 
And so, again, without commenting on specific techniques, we un- 
derstand what the rules of the road are. 

Senator Durbin. Mr. Attorney General, do you know what you 
are saying to the world about the United States when you refuse 
to acknowledge that these techniques are beyond the law, beyond 
the tradition of America? These Judge Advocates General have a 
responsibility as well. They have been explicit and unanimous. The 
problem with your statement, Mr. Attorney General, is that you 
are leaving room for the possibility that you disagree with them. 

Attorney General Gonzales. And, of course, those in the military 
are subject to the Army Field Manual. It’s a standard of conduct 
that is way above Common Article III. And so they come at it from 
a different perspective, quite frankly, Senator. And, again, I wish 
I could talk in more detail about specific actions, but I cannot do 
that in an open setting. 

Senator Durbin. Well, let me just ask you to consider this for a 
moment. Aside from the impact of what you have just said on 
America’s reputation in the world, aside from the fact that we have 
ample record that you have disagreed with the use of Geneva Con- 
vention standards and have pushed the torture issue beyond where 
the courts or the Congress would take it, would it be legal for a 
foreign government to subject a United States citizen to these so- 
called enhanced interrogation techniques which I just read? 
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Attorney General Gonzales. Would it be legal for the United 
States Government to subject — 

Senator Durbin. No. For a foreign government. 

Attorney General Gonzales. For a foreign government. 

Senator Durbin. To subject a United States citizen to the five — 
any of the five interrogation techniques which I read to you? 

Attorney General Gonzales. Well, again, Senator, we would take 
the position — you are talking about an American soldier who fights 
pursuant to the rules of the Geneva Convention — 

Senator Durbin. No, no. That is a different story. That is a uni- 
formed person. I am talking about a United States citizen. 

Attorney General Gonzales. Would it be legal under their laws? 
Would it be legal under international standards? What do you 
mean by “would it be legal”? We obviously would demand humane 
treatment and treatment for U.S. citizens consistent with inter- 
national legal obligations and that’s what — 

Senator Durbin. And would you — 

Attorney General Gonzales. That’s what this President expects 
of those of us who work in this Government. 

Senator Durbin. And do you believe these techniques which I 
have read to you would be beyond the laws and the international 
standards if they were used against an American citizen? 

Attorney General Gonzales. Senator, you are asking me to an- 
swer a question which I think may provide insight into activities 
that the CIA may be involved with in the future. 

Senator Durbin. No. I am asking you a hypothetical question. 
Anytime we get close to a specific issue, an investigation, you 
recuse yourself. 

Attorney General Gonzales. Every time — 

Senator Durbin. Now I am asking you for a general observation. 
Mr. Attorney General, the point I am making to you is if you can- 
not be explicit about the standards of conduct and the values of 
this country when it comes to the use of torture, you create an am- 
biguity which, unfortunately, reflects badly on America around the 
world and invites those who would take American citizens as cap- 
tives and detainees to also suggest, well, there is an ambiguity, we 
can go a little further than perhaps international law allows. 

Attorney General Gonzales. Well, what is prohibited would be 
grave breaches, which are set forth — 

Senator Durbin. What about these five specifics? 

Attorney General Gonzales. — in the Military Commissions Act. 
There are also violations of the DTA, which would be violation of 
cruel, inhumane, degrading standard, which is tied to our constitu- 
tional standards of shocking the conscience. And then there are 
prohibited actions which would be covered by the President’s execu- 
tive order. And, again, it would depend on circumstances, quite 
frankly. 

Senator Durbin. Well, that is the kind of ambiguity which allows 
many people to conclude that you personally and this administra- 
tion, whether by signing statements or the Bybee memos, are really 
trying to leave a little opening in a door for the United States to 
engage in conduct which we condemn around the world. 

The last question I want to ask you is this: The latest National 
Intelligence Estimate suggests that al Qaeda is stronger today than 
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they were on 9/11. It suggests, as we all know, that Osama bin 
Laden is still at large. And it suggests that Guantanamo has be- 
come a symbol of injustice around the world. 

Can you explain to me why 5 years after the Guantanamo deten- 
tion situation has been created there still has not been a single 
conviction of any of these detainees or combatants for any wrong 
doing? 

Attorney General Gonzales. It is not for lack of trying on the 
Government’s part, Senator. It is because these individuals — 

Senator Durbin. It could be lack of competence. 

Attorney General Gonzales. These individuals have been pro- 
vided process, and they are taking advantage of that process, and 
I don’t begrudge them for it, for hiring good lawyers and defending 
their interests in the courts. And so we are slugging it out in the 
courts. And, you know, I would like to get all these issues resolved. 
I would like to bring all these individuals to justice. So we are 
doing our best, but we are doing it in a way that reflects the reality 
that these individuals have the opportunity and the means to go 
into court to contest what we are doing. 

Senator Durbin. I would suggest 5 years ago, Senator Specter 
and I proposed legislation to create military commissions which we 
thought would have given you that opportunity, and the adminis- 
tration was not receptive. Thank you, sir. 

Chairman Leahy. As I recall, I was one of those who joined with 
you on that proposal. There was almost arrogant rejection of our 
proposal. Basically the White House — you were then White House 
Counsel — said that you knew better, we don’t need it, and rejected 
it out of hand. Of course, when the Supreme Court came down, a 
Republican-dominated Supreme Court came down, said you were 
wrong, we were right. We have wasted years, which I think was 
Senator Durbin’s point. 

Senator Feingold. 

Senator Feingold. Thank you, Mr. Chairman. I will shortly be 
introducing a resolution to censure the President and senior mem- 
bers of his administration for undermining the rule of law, from 
authorizing an illegal wiretapping program to claiming the power 
to detain U.S. citizens indefinitely without charging them. 

I think this administration has shown disdain for the constitu- 
tion and the laws of the land. You have played a central role in 
that effort. So I would like to give you an opportunity to defend 
your actions. 

With respect to the NSA’s illegal wiretapping program, last year 
in hearings before this committee and the House Judiciary Com- 
mittee, you stated that, “[tjhere has not been any serious disagree- 
ment about the program that the President has confirmed.” That 
any disagreement that did occur “[d]id not deal with the program 
that I am here testifying about today.” And that “[t]he disagree- 
ment that existed does not relate to the program the President con- 
firmed in December to the American people.” 

Two months ago you sent a letter to me and other members of 
this committee defending that testimony and asserting that it re- 
mains accurate, and I believe you said that again today. Now as 
you probably know, I am a member of the Intelligence Committee. 
And therefore, I am one of the members of this committee who has 
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been briefed on the NSA wiretapping program and other sensitive 
intelligence programs. 

I have had the opportunity to review the classified matters at 
issue here, and I believe that your testimony was misleading at 
best. I am prevented from elaborating in this setting, but I intend 
to send you a classified letter explaining why I have come to that 
conclusion. 

Attorney General, the integrity of the Congressional testimony of 
the highest law enforcement official in the country is an extremely 
important matter. I therefore ask that after reviewing that letter 
you provide clarification in a classified setting. But also please con- 
sider how you can address this issue publically to dispel the doubts 
about your voracity that this episode has raised. Will you agree to 
do that? 

Attorney General Gonzales. I certainly would endeavor to do 
that, Senator. I guess I am very surprised at your conclusion that 
I may have been misleading. If, in fact, you understood the brief- 
ings in the Intel Committees, quite frankly. I find your statements 
surprising, so I look forward to your correspondence. 

Senator Feingold. Well, I look forward to the information, the 
classified setting, and to your public attempts to set this straight. 
I strongly disagree with your analysis of how somebody would come 
down as to whether you were misleading. 

In fact, I’m appalled by your efforts today to try to shift responsi- 
bility for the effort to strong arm Attorney General Ashcroft. First 
given your history of misleading this committee, I don’t know why 
we should trust your account of the situation. 

Second, unless you’re talking about a covert action, the limited 
Gang of Eight briefing itself was a violation of the National Secu- 
rity Act. And third, it was you, Mr. Attorney General, who visited 
the hospital to try to strong arm a sick man who had temporarily 
relinquished his responsibility. You are responsible for those ac- 
tions. 

At your confirmation hearing in January, 2005, I asked you 
whether the President has the power to authorize warrantless 
wiretapping under the theories of the torture memo. You called my 
question “hypothetical,” when you knew full well, full well that this 
had been going on for years. You could have spoken to me after the 
hearing and told me that there was something I should know that 
you couldn’t explain in open session, but you did not. Then during 
your campaign to reauthorize the Patriot Act, you told Congress 
that there were no abuses of that law that we needed to worry 
about. Even though you had documents showing there had actually 
been problems with the Patriot Act and other surveillance authori- 
ties. 

Then again last year you came to this committee and told us that 
there had not been any serious disagreement about the warrantless 
wiretapping program the President confirmed in late 2005. A state- 
ment I believe was misleading at best. 

In every case you somehow managed to come up with some con- 
voluted theory for why your statement was technically accurate. 
When you look at all of these incidents together, it is hard to see 
anything but a pattern of intentionally misleading Congress again 
and again. 


VerDate Nov 24 2008 


14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00270 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



265 


Shouldn’t the Attorney General of the United States meet a high- 
er standard? 

Attorney General Gonzales. The Attorney General of the United 
States should try to meet the highest standard, and I have tried 
to meet that standard, Senator. 

Senator Feingold. You feel you’ve met that standard? 

Attorney General Gonzales. Obviously there have been in- 
stances where I have not met that standard, and I’ve tried to cor- 
rect that. When those standards have not been met, I have tried 
to make amends and tried to clarify to the committee and to the 
American people about statements that I’ve made. 

Senator Feingold. You state in your testimony that the adminis- 
tration has transmitted to Congress a proposal to modernize the 
Foreign Intelligence Surveillance Act, and yet your department still 
refuses to share with this committee and with the Intelligence 
Committee basic information about the evolution of the depart- 
ment’s legal justifications for the illegal wiretapping program from 
2001 to the present. 

And your legislative proposal contains a provision that would 
grant blanket immunity to individuals who cooperate with the gov- 
ernment for participating in certain unidentified intelligence activi- 
ties. 

How can you come to Congress with a straight face and ask for 
this immunity provision, yet at the same time refuse to tell most 
members of Congress what they would be granting immunity for? 

Attorney General Gonzales. Of course we have provided brief- 
ings to the Intel committees. And again, we went to companies for 
help, they provided help in trying to protect this country, and we 
think that’s appropriate for the Congress to consider. 

Senator Feingold. But I’m asking you how you can say that in 
light of the fact that most Members of Congress won’t even be told 
what they are being granted immunity for. 

Attorney General Gonzales. Well, again, we have provided, it is 
in the judgment, the administration, the appropriate briefings to 
the Congress about these activities. 

Senator Feingold. I don’t think that cuts it for most people who 
are going to be voting on this. Do you agree that the potential li- 
ability of private entities for failing to follow the law is an impor- 
tant part of the enforcement of our privacy laws? 

Attorney General Gonzales. If I understand your question, yes. 

Senator Feingold. I’m not asking whether you think there was 
an illegal activity in any particular instance. I’m asking you wheth- 
er you think private liability is an important part of the enforce- 
ment scheme of our privacy laws. 

Attorney General Gonzales. I think as a general matter, that 
would be true, yes. 

Senator Feingold. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. Senator Kennedy. 

Senator Kennedy. Thank you. Thank you very much, Mr. Chair- 
man. Thank you. 

Just to come back for a moment or two to the issue of torture. 
As you are aware, the President’s latest Executive Order has been 
published. It was published on July 20th, 2007. Did the depart- 
ment review the Executive order? 
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Attorney General Gonzales. Yes. 

Senator Kennedy. The order was put out? 

Attorney General Gonzales. As a matter of custom, we would do 
that, yes. 

Senator Kennedy. Okay. And did you produce any memoranda 
or any other documents assessing the legality of the order? 

Attorney General Gonzales. Senator, I don’t know, we certainly 
provided advice, yes, about the order. 

Senator Kennedy. Well — 

Attorney General Gonzales. I can’t tell you whether or not we 
provided a legal document with respect to the order. 

Senator Kennedy. Or comments about that. 

Attorney General Gonzales. Yes. 

Senator Kennedy. Could you — can you make those available to 
the committee? Can you make those available to us, all of the de- 
partment’s analysis of that? 

Attorney General Gonzales. I will take that back and see what 
we can do, Senator. 

Senator Kennedy. In the Executive order, at section 3(b)(i) para- 
graph E it mentions certain activities that by definition violate 
human decency. It specifies those activities. 

It says in paragraph E, outrageous acts of personal abuse done 
for the purpose of humiliating or degrading the individual in a 
manner so serious that any reasonable person, considering the cir- 
cumstances, would deem the acts to be beyond the bounds of 
human decency. 

Then it specifically prohibits certain activities. Certain activities 
are prohibited in the Executive order. It says, such as sexual or 
sexually indecent acts undertaken for the purpose of humiliation, 
those activities are prohibited. It says, forcing the individual to per- 
form sexual acts or to pose sexually, those activities are prohibited. 

Threatening the individual with sexual mutilation, or using the 
individual as a human shield, those activities are prohibited. Then 
paragraph F says that acts intended to denigrate the religion, reli- 
gious practices, or religious objects of the individual these acts are 
prohibited. 

So the question is, why aren’t you willing, if those are prohibited, 
why aren’t you willing to prohibit the other kinds of activities that 
were outlined earlier, including waterboarding, stress, dogs, nudity, 
and mock executions? You prohibit these activities. Why don’t you 
prohibit those? 

Attorney General Gonzales. Senator, there are certain activities 
that are clearly beyond the pale, and that everyone would agree 
should be prohibited. So obviously the President is very, very sup- 
portive of those actions that are identified by its terms in the Exec- 
utive order. 

There are certain other activities where it is not so clear, Sen- 
ator. Again, it is for those reasons that I can’t discuss in a public 
session. 

Senator Kennedy. The point has been made superbly by my col- 
league, Senator Durbin. What you are basically saying to this com- 
mittee and the rest of the world is that these acts, which are men- 
tioned in the Executive order, are prohibited, but these other ac- 
tivities are not, the five other activities which were the subject of 
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a good deal of our own hearings when we had a problem with your 
confirmation as Attorney General. These other five activites don’t 
rise to the point where they are prohibited. 

Attorney General Gonzales. I am not saying that they are not. 
What I’m saying is — 

Senator Kennedy. But they weren’t of sufficient importance to 
list them as you listed these other activities. 

Attorney General Gonzales. I wouldn’t say it is importance. But 
clearly these activities are ones that are clearly beyond the pale, 
and everyone agrees the United States government should not be 
engaged in. 

With respect to whether or not other activities should be prohib- 
ited, that will be determined based upon the parameters set forth 
in the Executive Order, and for the Director of the CIA to make 
sure that certain standards are met before authorizing any activity 
to ensure that it complies with the requirements of the order. 

Senator Kennedy. This past Sunday, Admiral McConnell was on 
Meet the Press, and he was asked about some of these activities. 
He indicated that he was not going to comment specifically on it. 

Is it lawful to leave the threat of torture hanging out? Is the 
threat of torture a violation of the Geneva Convention? 

Attorney General Gonzales. Well, of course the — we’re not going 
to torture. We are bound by both domestic and international law. 
We don’t engage in torture. I don’t think we’ve let the threat out 
there. We have said we are not going to engage in torture. 

Senator Kennedy. Okay. Well, the point is about these five 
items, which Admiral McConnell indicated in response to a ques- 
tion that he wasn’t going to comment on. The question is whether 
that threat is extreme psychological harm. The fact that you won’t 
indicate that those activities are off the table poses a violation of 
the Geneva Convention. 

Let me go to another issue. This morning’s Washington Post had 
this story on the front page. Diplomats received political briefings. 
They were done even at the Peace Corps. 

Now, we have already had some 15 Federal agencies and depart- 
ments subject to briefing by Karl Rove’s political office at the White 
House. These briefings focused on the key electoral contests. 

According to the Post today, even diplomats and the Peace Corps 
have been given briefings that went so far as to identify Democrats 
targeted for defeat in 2008. 

Has Karl Rove or anyone from his office given similar briefings 
to the leadership in the Department of Justice? 

Attorney General Gonzales. Not that I’m aware of. 

Senator Kennedy. Well, you would know if he had. 

Attorney General Gonzales. I would think so, but I don’t believe 
so, sir. 

Senator Kennedy. And is it your legal opinion that these brief- 
ings given in the Peace Corps which target Democrats for defeat, 
are these briefings consistent with the Hatch Act? Is that a viola- 
tion of the Hatch Act? 

Attorney General Gonzales. I don’t know. I haven’t studied this 
article. I’m not aware of what happened in the briefings. I certainly 
wouldn’t rely upon the article in making — 

Senator Kennedy. Well, it raises serious questions, does it not? 
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Attorney General Gonzales. — in reaching a conclusion as to 
whether or not the Hatch Act — 

Senator Kennedy. You are going to look into it? 

Attorney General Gonzales. We will look to see whether or not 
there is something there. 

Senator Kennedy. Whether it’s a violation. Whether they in 
these briefings were doing partisan targeting on government prop- 
erty, talking to these officials in the Peace Corps. Going into the 
Peace Corps, telling them that they should be undermining Demo- 
crats who should be defeated in the next election. 

Attorney General Gonzales. Let me try to get more information 
about this, Senator. I really don’t know anything. I need to find out 
more about it. 

Senator Kennedy. Well, if this story is true, would it appear to 
you that it would be a violation? 

Attorney General Gonzales. Again, Senator, I would like to have 
the opportunity to find out what happened. 

Senator Kennedy. Let me go quickly in the last seconds to the 
Civil Rights Division in the Justice Department. We had Wan Kim 
who was here asked about the number of cases filed to fight voter 
discrimination against African-Americans. 

The Bush administration has filed only two voting rights cases 
on race discrimination against African-Americans, and it took until 
2006 to file these. They found time to clear Tom DeLay’s Texas re- 
districting plan and the Georgia photo ID law, but filed just two 
cases on this. 

Attorney General Gonzales. You mean against African-Ameri- 
cans, or total? 

Senator Kennedy. Cases about discrimination in voting rights 
filed on behalf of African-Americans, just two cases. Dramatically 
less than the previous administration. 

Do you think that this really reflects what’s happening out there 
in terms of voter discrimination against African-Americans? 

Attorney General Gonzales. No, I still believe we have a prob- 
lem, and we have an obligation to try and address it. I read with 
great interest the testimony. I think it was Dr. Norton and the 
panel that followed Mr. Kim’s testimony in terms of the allegation 
that the numbers across the boarder down, and I questioned Mr. 
Kim about that. We talked about the numbers and the cases. 

So I think the person to testify was either mistaken or just plain 
wrong. So we have provided a lot of information to this committee 
about the successes of the Civil Rights Division, and I can tell you, 
Senator, I am firmly committed to protecting the civil rights of all 
Americans. 

Senator Kennedy. My time is up, Mr. Chairman. I’d like to just 
provide information at this point. 

Chairman Leahy. Thank you. And I would expect an answer to 
the question on the Hatch Act that Senator Kennedy spoke about. 

When Monica Goodling testified under oath before the House Ju- 
diciary Committee, she crossed the line with the unprecedented 
vetting of potential career hires for political allegiances throughout 
the department, including apparently for career Assistant U.S. at- 
torney positions. I’m not talking about political positions, but ca- 
reer ones. 
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She testified under oath that she crossed the line. Were you 
aware that Ms. Goodling was doing so? 

Attorney General Gonzales. That she was crossing the line? No. 

Chairman Leahy. Were you aware that she was talking, asking 
about political allegiances and vetting career Justice Department? 

Attorney General Gonzales. I don’t recall being aware of that. 
If I had been aware of that, that would have been troubling to me. 

Chairman Leahy. Do you know whether other officials at the 
White House were aware she was doing that? 

Attorney General Gonzales. Not that I’m — let me just mention, 
I’m aware, and I think I became aware after the U.S. attorneys 
were asked to resign. There was an issue that I became aware of 
where Ms. Goodling apparently asked a potential career hire into 
the D.C. U.S. Attorney’s Office improper questions. 

So at some point I did become aware of that. But otherwise, I 
can’t recall being aware of other instances where she may have 
asked improper questions. 

Chairman Leahy. When you consider, recommend, or approve 
candidates for employment to career positions at the department, 
do you ever consider their political party affiliation or ideology or 
membership in nonprofit organizations or demonstrate loyalty to 
the President or any of those matters? 

Attorney General Gonzales. Did I? No. 

Chairman Leahy. Do you ever? 

Attorney General Gonzales. Do I ever? No. 

Chairman Leahy. Do you know whether anybody else in the de- 
partment does that? 

Attorney General Gonzales. Well, again, apparently based upon 
the testimony, it appears that Ms. Goodling, as she testified, may 
have crossed the line. 

Chairman Leahy. Have you made it clear that people cannot do 
that? 

Attorney General Gonzales. Yes. We have now revised policies 
both with respect to immigration judges, with respect to Civil 
Rights division, with respect to career Assistant United States at- 
torneys, with respect to the honors programs, we have changed our 
policies to make it clear. 

Chairman Leahy. Do you make that clear that nobody at the 
White House can do that either? 

Attorney General Gonzales. In terms of? 

Chairman Leahy. Those hires. 

Attorney General Gonzales. I don’t know whether or not — I 
have communicated with the White House about that now. 

Chairman Leahy. It might not be a bad idea. They are also in 
the book. Feel free to contact them. 

You testified to both the Senate and the House Judiciary Com- 
mittee that you didn’t speak with anyone involved in the firings of 
the U.S. attorneys about that process because you didn’t want to 
appear with the investigation. 

But on May 23rd, Monica Goodling testified under oath before 
the House Judiciary Committee that she had an uncomfortable con- 
versation with you shortly before she left the department during 
which you outlined your recollection of what happened and asked 
for her reaction. 
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Which one of you is telling the truth? 

Attorney General Gonzales. I did have that conversation with 
her in the context of trying to console and reassure an emotionally 
distraught woman that she had done something wrong, and I tried 
to reassure her as far as I knew, nothing had done anything inten- 
tionally wrong, and that was the basis of the conversation that I 
had. 

She came to my office, this was March 15th, just days after this 
really became a big story. She came in and she was emotionally 
distraught. 

Chairman Leahy. But, you know, we sent you written questions 
on this, on the eve of this. We got answers, and no place in there 
did you make reference to that. So it is your statement now that 
she did come and you did talk with her? 

Attorney General Gonzales. Again, we had a conversation for 
the purpose — my conversation with her, she was seeking to get a 
transfer. I was simply trying to console this very emotionally dis- 
traught woman. 

Chairman Leahy. You did say that in your estimation, nothing 
wrong was ever done? 

Attorney General Gonzales. And I might add, Mr. Chairman, 
that I had committed to you that we would make these people 
available as witnesses, that the department would be forthcoming 
in turning over documents. 

As far as I knew, nothing improper, nothing illegal had happened 
here. 

Chairman Leahy. So your earlier testimony was wrong? 

Attorney General Gonzales. Senator, I wouldn’t say that it was 
wrong. What I want to do is put it in context that again, my con- 
versation with her was not to shape her testimony. My conversa- 
tion with her was to simply reassure her that as far as I knew, no 
one had done anything intentionally wrong here. 

Mr. Sampson had just resigned. She reported to Mr. Sampson, 
and I think she was confused, and I think needed reassurance. 

Chairman Leahy. Let me ask you about just how the department 
is administered. You said you do administer it, and I understand 
that. 

In 2003, Congress unanimously, unanimously passed the Home 
Town Heros Act. This would extend Federal survivor benefits to 
the families of firefighters, police officers, emergency workers, who 
die of a heart attack or a stroke in the line of duty. 

More than 3.5 years after that the Justice Department used its 
regulatory authority to shift the burden of proof from the govern- 
ment to the families. So there has been 260 applications, you ap- 
proved only 14 claims out of those 260, denied 47 others. People 
are really concerned. It seems like a stall. It took 3 years to write 
the regulation, and nothing gets approved. 

Now, let me just give you one example of what your department 
denied. You denied benefits to a U.S. forest service firefighter in 
Arizona. He was standing closer than I am to you behind a fire 
line, a shovel in his hand, working to contain that. Your depart- 
ment said well, they couldn’t determine whether he was engaged 
in strenuous activity at the time of his heart attack. 
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I don’t know what you consider strenuous activity. I think if I 
was standing this close to a fire line with a shovel in my hand try- 
ing to contain a forest fire, I would certainly consider it more stren- 
uous than my normal day’s activities. 

What are you going to do to knock down these kind of bureau- 
cratic delays? This is picky, petty, and it is wrong to the families 
of very, very brave people. It makes many of us feel, many in both 
parties feel the President may have assigned this law, he may not 
have put a signing statement in, which he often does to ignore the 
law. But by God, he’s going to make sure the bureaucracy ignores 
it. What are you going to do to clear that up? 

Attorney General Gonzales. Thank you for that question, Sen- 
ator. You’re right. It has taken us too long, and I apologize to the 
families. There are two reasons for the delay. 

One is of course the regulations, which took us much too long, 
3 years. Part of the fact is that we wanted to consult with the med- 
ical community and with law enforcement to ensure that we have 
the right regulatory framework in place, but it still took us too 
long. 

The second area of delay is the actual processing of claims. We 
have to do a better job of — 

Chairman Leahy. Clear it up. Clear it up. 

Attorney General Gonzales. That’s what I said. Yes, sir, I agree. 

Chairman Leahy. Report back to Senator Specter and I, please. 

Senator Specter. 

Senator Specter. Thank you, Mr. Chairman. Attorney General 
Gonzales, does Solicitor General Paul Clement now have the un- 
questioned authority to appoint a special prosecutor since you and 
the Deputy Attorney General are recused? 

Attorney General Gonzales. It would be his decision, yes. 

Senator Specter. Just to be abundantly clear, so that if a re- 
quest were made to him to appoint a special prosecutor to handle 
the contempt proceedings arising out of this entire matter, it would 
be his decision? 

Attorney General Gonzales. Yes. 

Senator Specter. His sole decision? 

Attorney General Gonzales. I would not be involved with it, and 
neither would the Deputy Attorney General. 

Senator Specter. Or nobody else would be involved in it. It is 
the Attorney General’s responsibility under the statute. 

Attorney General Gonzales. Ultimately he would make the deci- 
sion, yes, sir. 

Senator Specter. Going back to the question about your credi- 
bility on whether there was dessent within the administration as 
to the terrorist surveillance program, was there any distinction be- 
tween the terrorist surveillance program in existence on March 
10th when you and the Chief of Staff went to see Attorney General 
Ashcroft contrasted with the terrorist surveillance program which 
President Bush made public in December of 2005? 

Attorney General Gonzales. Senator, this is a question that I 
should answer in a classified setting, quite frankly. Now you are 
asking me to hint about our operational activities. I’d be happy to 
answer that question, but in a classified setting. 
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Senator Specter. Well, if you won’t answer that question, my 
suggestion to you for, Attorney General Gonzales, is that you re- 
view this transcript very, very carefully. I do not find your testi- 
mony credible, candidly. 

When I look at the issue of credibility, it is my judgment that 
when Mr. Comey was testifying, he was talking about the terrorist 
surveillance program. That inference arises in a number of ways, 
principally because it was such an important matter that led you 
and the Chief of Staff to Ashcroft’s hospital room. 

When you say that you were going to get Ashcroft’s approval on 
another intelligence matter, it strains fragulity that it would be 
other than the foremost program to go to his hospital room when 
he’s under sedation. 

When you testified here this morning earlier that you were look- 
ing to see if Attorney General Ashcroft had sufficient capacity to 
answer the question as to his giving his approval, the man was 
under sedation. It’s just all the attendant circumstances make it 
appear, lead to the inference, that we are dealing with a terrorist 
surveillance program. 

So my suggestion to you is that you review your testimony very 
carefully. The Chairman has already said that the committee is 
going to review your testimony very carefully to see if your credi- 
bility has been breached to the point of being actionable. 

I had asked you about the case involving United States Attorney 
Charlton. Are you aware of the fact that with respect to the defend- 
ant for whom you are seeking the death penalty, Jose Rias, that 
the testimony against him was mostly from addicts and drug deal- 
ers? 

Attorney General Gonzales. Sitting here today, I have no spe- 
cific recollection of that, no, sir. But again, this is an ongoing case, 
Senator, and we are going to try to make this case in the courts. 
So the more criticism there is of the government’s position, the 
harder it’s going to be for the U.S. Government to prevail in court. 

I would simply urge that we try not to criticize the government’s 
position in this case in connection with an ongoing matter. 

Senator Specter. Well, I disagree with you categorically. I think 
the government’s position ought to be reevaluated. I do not know 
whether it’s a proper case for the death penalty or not sitting here. 
But I do know that if you spent only 5 to 10 minutes on it, you 
haven’t made a reflected, mature, sensible judgment on it. The pro- 
cedures haven’t been followed. 

I also know that when the U.S. attorney who handles the case 
makes a request to the Attorney General, he is one man, and 
you’re another man. You’re dealing with a death penalty for a third 
man. But you owe the process more than 5 to 10 minutes, or you 
ought to be in the position to say to this committee, it wasn’t 5 to 
10 minutes, I don’t function that way. I don’t make the decision on 
the death penalty in 5 to 10 minutes. But you can’t say that, be- 
cause you don’t know. 

So what I would say to you to try to simplify it, go back and take 
another look at this. 

Attorney General Gonzales. I will do that. 

Senator Specter. And I’d also suggest to you that you go back 
and take a look at all the other cases where you have pressed for 
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the death penalty, especially the ones where your United States at- 
torneys have recommended against it. 

Well, time is almost up and we’re about to have a vote. We are 
having a vote, but let me cover one more subject very briefly. That 
is the issue on Oxycontin. 

This is a matter, Attorney General Gonzales, where your depart- 
ment entered into a plea agreement with the Perdue Pharma Com- 
pany where scores of people died as a result of Oxycontin abuse, 
and even a greater number became addicted. 

The situation arose where there was an acknowledgment that 
there was an intent to mislead. Now, that constitutes malice, reck- 
less disregard for the life of somebody else would support a com- 
mon law prosecution for murder in the second degree. 

Now, the question is why does the Department of Justice enter 
into a plea agreement for a fine? No jail times, the cost of doing 
business. The only way to deter white collar crime is if there is a 
penalty involved, if people go to jail who acknowledge that they de- 
liberately misled to sell a product. What was the reason for that? 

Attorney General Gonzales. Senator, it was the considered judg- 
ment of the prosecutor that it would be — he was not confident in 
the evidence to support the intent, the individual intent or malice 
of the corporate executives. He took advantage of the statute 
passed by Congress to hold these individuals liable without having 
to show intent. 

As a consequence, they are paying $30 million in fines. This was 
a very difficult and very complex case. So I think that the prosecu- 
tors here looked at the evidence and decided — 

Senator Specter. How many deaths were there? 

Attorney General Gonzales. I can’t answer that question. 

Senator Specter. Would you answer it? Did you review this 
case? 

Attorney General Gonzales. I did not review this case. 

Senator Specter. Do you know how much money is involved for 
this corporation to sell this product? 

Attorney General Gonzales. I don’t know the answer to that 
question, Senator. 

Senator Specter. $30 million maybe and cheap license. 

Attorney General Gonzales. It was $600 million for the com- 
pany. 

Senator Specter. $600 million may be slightly more expensive 
cheap license. 

Chairman Leahy. Are you finished? 

Senator Specter. Well, I’m not finished, but I’ll conclude. Thank 
you. 

Chairman Leahy. I’m not trying to cut him off. We have to vote 
and there’s about 4 or 5 minutes left in this. We will recess for 20 
minutes. We will recess for 20 minutes. 

Senator Schumer can vote. Senator — we don’t have to recess un- 
less the Attorney General wants a break. I’ll turn the gavel over 
to Senator Whitehouse. 

Senator Whitehouse. Thank you, Mr. Chairman. Mr. Gonzales, 
let me just follow-up briefly on what Senator Feingold was saying, 
because I’m also a member of both committees, and I have to tell 
you, I have the exact same perception that he does. 
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That is that if there is a kernel of truth in what you said about 
the program which we can’t discuss, but we know it to be the pro- 
gram at issue in your hospital visit to the Attorney General, the 
path to that kernel of truth is so convoluted and is so contrary to 
the plain import of what you said, that I really at this point have 
no choice but to believe that you intended to deceive us and to lead 
us or mislead us away from the dispute that the Deputy Attorney 
General subsequently brought to our attention. 

So you may act as if he is behaving, you know, in a crazy way 
to even think this, but at least count two of us and take it seri- 
ously. 

When we first spoke some time ago, we talked about communica- 
tions about cases between your office and the White House. In that 
context, let me ask you sort of a background question, or a context 
question. 

That is, if you want an independent Department of Justice, one 
that is protected from improper political influence, as you are as- 
saying the different places from which improper political influence 
might come to affect the Department of Justice, what do you think 
would be the locus most presenting that risk? 

Attorney General Gonzales. I’m sorry, Senator. I don’t under- 
stand the question. 

Senator Whitehouse. Well, if you are setting up barriers, for in- 
stance, administrative barriers to protect the department from im- 
proper influence, where would you be looking to have the, I mean, 
the Boy Scouts of America, not a major risk, wouldn’t you say? 

Attorney General Gonzales. Of course. 

Senator Whitehouse. Mayors, City Councils around the country, 
not probably a major risk. 

Attorney General Gonzales. I think where you are trying to lead 
me to is the White House. 

Senator Whitehouse. Isn’t the White House the number one 
locus of general concern that has persisted through many adminis- 
trations as to where political influence coming into the Department 
of Justice improperly is going to come from? 

Attorney General Gonzales. Obviously that would be certainly a 
key source of concern. 

Senator Whitehouse. The key. The key, right? 

Attorney General Gonzales. Probably the key source of concern. 

Senator Whitehouse. Okay. And in response to that, as we dis- 
cussed in the last hearing, as I can remind you, there was the 1994 
letter from Janet Reno to Lloyd Cutler. In response to that concern, 
which we agree is a very real one, the letter announced, and I be- 
lieve that the letter, I wasn’t here at the time, but I believe the 
letter was actually reduced to writing at the direction and instiga- 
tion of then Judiciary Chairman Orrin Hatch, who saw this as a 
significant concern. 

The letter says this. Initial communications between the White 
House and the Justice Department regarding any pending depart- 
ment investigation or criminal or civil case should involve only the 
White House counsel or deputy counsel (or the President or Vice 
President) and the Attorney General or Deputy or Associate Attor- 
ney General. Seven people. 
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As you’ll recall, I showed you a graph of what has been done 
since. In response to that, you seem to agree that I had a some- 
what legitimate concern that I was pursuing. You said, this is from 
your transcript. I remain concerned as Attorney General in terms 
of making sure that communications from the White House and the 
Department of Justice remain in the appropriate channels. 

You further said, I agree with you. It is important to try to limit 
the communications about specific criminal cases between the 
counsel’s office and the Department of Justice. 

You specifically said, I think the safeguards that you’re referring 
to I think are very, very important. Then you said, I, like you, am 
concerned about the level of contacts in ensuring that the commu- 
nications from the White House and the Department of Justice 
occur at the appropriate, within the appropriate channels. 

Attorney General Gonzales. Channels. 

Senator Whitehouse. Now, I then showed you the letter that At- 
torney General, the memorandum that Attorney General Ashcroft 
prepared. That is the document that sort of kicked open the door 
from 7 to hundreds of people to be involved and have discussions 
about ongoing criminal civil investigative matters. 

That’s what led to our discussion about all of this. 

Attorney General Gonzales. Yes. 

Senator Whitehouse. Now, you’ve had some time to think about 
this. You have indicated a desire to clean up the mess at the de- 
partment. I would like to bring to your attention a May 4th, 2006 
memorandum that is a subsequent document to the Ashcroft 
memorandum. 

This one is signed by you. If you don’t mind, could you give them 
a copy to put up? 

Here is what concerns me. And the Ashcroft memorandum, 
which was the subject of concern before, at the very, very end of 
the Ashcroft memorandum, as you’ll remember, there was that 
paragraph under asterisks that changes the whole memorandum in 
front of it. 

It says, not withstanding any procedures or limitations set forth 
above, the Attorney General may communicate directly with the 
President, Vice President, Counsel of the President, Assistant to 
the President for National Security Affairs, and various others. 
Then it provides the staff members it can consult with. 

Directly with officials and staff of the Office of the President, Of- 
fice of the Vice President, Office of the Counsel of the President, 
National Security Counsel, and so forth. 

Now, I took the position that that was pretty much kicking down 
a very important door that had protected the department from po- 
litical influence, but I see in your May 4th, 2006 memorandum a 
number of things that concern me even more. 

The first is at the bottom of the first page where there is an as- 
terisk footnote which says at the bottom, for convenience, the exec- 
utive functions of the Vice Presidency are referred to in this docu- 
ment as the Office of the Vice President, or OVP, and the provi- 
sions of this memorandum that apply with respect to communica- 
tions with the EOP, Executive Office of the President I assume 
that is, will apply in parallel fashion to communications with the 
Office of the Vice President. 
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Let me ask you first, what on earth business does the Office of 
the Vice President have in the internal workings of the Depart- 
ment of Justice with respect to criminal investigations, civil inves- 
tigations, and ongoing matters? 

Attorney General Gonzales. As a gentleman, I would say that’s 
a good question. 

Senator Whitehouse. Why is it here, then? 

Attorney General Gonzales. I’d have to go back and look at this. 

Senator Whitehouse. I’d like to know where this came from, and 
how that addition was made. 

Then if you look at the very back, the very last paragraph, once 
again there is a final paragraph set off by asterisks that pretty 
much undercuts everything that was said in the previous enumer- 
ated paragraphs. 

Here, you can see the difference. It’s almost identical with the 
previous memorandum, only it adds some things. Not withstanding 
any procedure or limitation set forth above, the Attorney General 
may communicate directly with the President, Vice President, so 
far same as the Ashcroft memorandum. 

Then you add, their Chiefs of Staff, Counsel to the President, 
then you add, or Vice President. Somebody took the trouble to 
write in Counsel to the Vice President and provide that individual 
access to ongoing criminal investigations, ongoing civil investiga- 
tions, and ongoing other investigative matters. 

Attorney General Gonzales. Which I don’t know whether or not 
that in fact has happened. So I want to emphasize that. 

Senator Whitehouse. Part of what we do around here is to pre- 
vent things from happening. 

Attorney General Gonzales. Exactly. Exactly. 

Senator Whitehouse. And when you kick down doors, you invite 
people to do it, whether or not it has been done. 

Attorney General Gonzales. And I agree. And on its fact, I must 
say sitting here, I’m troubled by this. 

Senator Whitehouse. And if you continue, just let me finish, be- 
cause we’re not done with the paragraph. 

Attorney General Gonzales. All right. 

Senator Whitehouse. If you go further on down, what was the 
staff of the Office of the President has become the staff of the 
White House office, and the entire Office of Management and 
Budget has been thrown in. 

So you come here today with I think, to put it mildly, highly di- 
minished credibility, asserting to us that you want to bring, to re- 
store the Department of Justice, and yet here where there is some- 
thing that you could do about it since our past discussion, nothing 
has been done. The memo that has your signature makes it worse, 
and we have agreed that this connection between the White House 
and the Department of Justice is the most dangerous one from a 
point of view of the potential for the infiltration of political influ- 
ence in the department. 

How in the light of all those facts can I give you any credibility 
for being serious about the promises you have made that you in- 
tend to clean up the mess you’ve made? 
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Attorney General Gonzales. Well, because we have taken, I 
have taken several steps to clean up, to address some of the mis- 
takes that have been made, Senator. 

I can say that I have directed my staff to try to understand what 
happened with respect to the Ashcroft, what was the genesis of it? 
In fact, we went back and talked to a former member of the 
Ashcroft leadership team to understand, what was the basis of the 
change? What caused this to happen? 

And so we have been looking at this issue, because I am con- 
cerned about it. With respect to this memo, quite frankly, I’d have 
to look at it. I would be concerned about inappropriate access to on- 
going investigations, and it is something that if it is encouraged by 
this kind of memorandum, I think it’s something that we ought to 
rethink. 

Senator Whitehouse. I would just mention to you that Senator 
Leahy and I, the Chairman and I, have a piece of legislation that 
would restrict the department back to the original seven, unless a 
notification were made to this committee about other contacts that 
were actually made. I hope you’ll consider that and support it as 
well. 

It is very difficult at this point to take seriously your promises, 
however well you might mean them subjectively, to restore the De- 
partment of Justice. There are a lot of people here who love it. 
There are a lot of people here who think very highly of it. Every- 
where I go, I find increased concern about it. People that I used 
to work with, people who are friends and family of people who 
work in the Department of Justice right now. 

We have seven U.S. attorneys or more dismissed. You have the 
Deputy Attorney General McNulty gone, Acting Associate Attorney 
General Mercer gone, your Chief of Staff Kyle Sampson, gone, 
White House liaison Monica Goodling, gone, Chief of Staff to Dep- 
uty Attorney General Michael Ellston, gone, Director of EOUSA 
Mike Battle, gone. 

In addition to hearing it wherever I go, you get things like the 
recent op ed in the Denver Post written by an active AUSA. 

As a long-time attorney at the U.S. Department of Justice, I can 
honestly say that I have never been as ashamed of the Department 
and government that I serve as I am at this time. 

The public record now plainly demonstrates that both the DOJ 
and the government as a whole have been thoroughly politicized in 
a manner that is inappropriate, unethical and indeed unlawful. 

In more than a quarter of a century at the Department of Jus- 
tice, I have never before seen such consistent and marked dis- 
respect on the part of the highest ranking government policy- 
makers for both law and ethics. 

I realize that this constitutionally protected statement subjects 
me to a substantial risk of unlawful reprisal, from extremely ruth- 
less people who have repeatedly taken such action in the past. But 
I’m confident that I’m speaking on behalf of countless thousands of 
honorable public servants at Justice and elsewhere who take their 
responsibilities seriously and share these views. 

Some things must be said, whatever the risk. As you know, this 
is not an isolated feeling, and I just, I don’t know how you can say 
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that you can help solve the problem. It appears to a lot of people 
that you, sir, are in fact the problem. 

Attorney General Gonzales. Senator, I understand that state- 
ment. I disagree. I think the morale the department, I think is 
good if you look at the output. Clearly the U.S. attorney situation 
has not been helpful to the morale of the department. But with re- 
spect to mistakes that have been identified, we have taken steps 
to address them. 

The fact that there has been changes in personnel, some people 
would say it’s a good thing. It’s good we have these changes, it’s 
good these people have left. Some people like Mike Battle you cite 
in that list, Mike was planning on leaving because of personal rea- 
sons that had nothing to do with any of this. It is unfair to include 
him in this. 

So I am working as hard as I can to work with the members of 
this committee to make improvements in the Department of Jus- 
tice, responding to Senator Feinstein’s earlier comment about how 
after hearing the opening statements of Senator Leahy and Senator 
Specter why I would talk about FIZA. 

The reason I would is I am focused on doing the work of the peo- 
ple in this country who care most about making sure their country 
is safe from terrorism, who care most about making sure their 
neighborhoods are safe from gangs and drugs and violent crime, 
and who care most about that their children are protected from 
predators. 

That is what I’m permanently focused on, but I’m also at the 
same time trying to address these problems. I feel that’s my obliga- 
tion as Attorney General. 

Senator Whitehouse. Senator Cardin. 

Senator Cardin. Thank you. I want to just raise one, to come 
back to the concerns that I have about selected release of informa- 
tion. 

Our responsibility is to do the oversight to make sure that things 
are done according to law, that you are held accountable, and that 
we carry out our responsibilities as a legislative branch of govern- 
ment. We need a complete record in order to do that. 

My concern is we get selective release of information. Today you 
released some information concerning the congressional advice to 
you in regards to an intelligence briefing at the White House. 

My understanding is that the details of those types of briefings 
are classified information that can be released by the President. 
You released information concerning the advice given to you by the 
Congressmen that were there, Senators that were there. We don’t 
know who was there, we don’t have those details. We are not enti- 
tled to those details if I understand correctly the ground rules for 
these types of briefings. 

So can you just, first of all, was a conscientious decision made 
to release that information by the White House? 

Attorney General Gonzales. No. There was no approval by the 
White House. Listen. People made statements about my conduct in 
connection with the hospital visit. I think it’s important for the 
American people and for this committee to understand the context 
of that visit. 
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Senator Cardin. I agree with you completely. But we should 
have all the information. We should have all the information with 
the White House. We should be able to have independent review 
of all the information. 

For example, can we get the details of that briefing supplied to 
this committee? 

Attorney General Gonzales. Senator, you are asking me ques- 
tions that really touch on White House equities, and that will be 
a decision made at the White House, a decision that I won’t, in 
most cases will not be able to control. 

Senator Cardin. This committee has gotten selective informa- 
tion. The same thing happened to Sara Taylor when she was here. 
She told us information, she said I can’t tell you anything about 
my conversations at the White House because we have executive 
Presidential privilege. But however, I can tell you things that I 
think make us look good. 

Attorney General Gonzales. Senator, I don’t know if that’s to be 
the case or not. My understanding, it appeared — 

Senator Cardin. Review the testimony. 

Attorney General Gonzales [continuing]. That Ms. Taylor was 
trying to be as helpful to the committee as she could, but that 
there were certain lines in which she was — 

Senator Cardin. The problem is she sees it helpful when she can 
advance the cause of the White House. She doesn’t think it’s help- 
ful giving us subjective information to make our own judgments. 

It’s the same thing about your — we need to get a complete record, 
and we’re going to get a complete record. The courts are going to 
ultimately make these judgments. 

I just question, we are trying to find out the details of what hap- 
pened at the hospital, and you give us some information about a 
briefing, and we don’t have the rest of it. I just think it puts us 
in a very difficult position. 

You may not have intended that to be the case, but I would cer- 
tainly think that the Attorney General of the United States would 
want to make sure that this committee had a complete record, and 
that we don’t have to take just selective information on making 
judgments. 

Attorney General Gonzales. It was certainly my intent to make 
sure the committee had a more complete record than the testimony 
that has been provided in terms of what happened during that pe- 
riod. 

Senator Cardin. But you didn’t clear your testimony about that 
briefing with anyone in the White House. That was your judgment 
to talk about the briefing? 

Attorney General Gonzales. The White House was advised that 
this is what I was going to be talking about. I did not seek their 
approval, nor did I get guidance in terms of what to say. 

Senator Cardin. Thank you. I don’t believe that, let me just find 
out whether the Chairman wants this hearing to continue, or if we 
are all right to do a recess. Oh. The committee will stand in brief 
recess. My understanding is other Senators will be returning. 

[Recess from 12:52 p.m. to 12:58 p.m.] 

Chairman Leahy. The audience will be in order, and the com- 
mittee will be back in order. 
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For those who spend much time watching Senate procedures, we 
know that we sometimes get interrupted by votes, and I am trying 
to, in this hearing, to a conclusion. Although I express my apprecia- 
tion both to the majority leader and to Senator Kennedy for delay- 
ing the votes as long as they could. 

Senator Schumer has asked for a little more time. I yield to Sen- 
ator Schumer, and if there are no other questions, that will con- 
clude this hearing. Of course all Senators have the right to submit 
questions for the record. 

The witness has the right of course to look at the record, and 
should he want to change or amplify the answers, he can. I will be 
looking at that transcript. You may want to look at it very, very 
carefully. 

Attorney General Gonzales. I will look at it very carefully, Mr. 
Chairman. 

Chairman Leahy. I would recommend you look at it extremely 
carefully. 

Senator Schumer. 

Senator Schumer. Thank you, Mr. Chairman. I appreciate your 
waiting for the votes. I have just a few quick questions that I hope 
you’ll be able to answer quickly and concisely. 

First, Mr. Attorney General, at the time you went to Mr. 
Ashcroft’s hospital bed, did you know that power had been trans- 
ferred to Jim Comey? 

Attorney General Gonzales. I think that there were newspaper 
accounts, and the fact that Mr. Comey was the Acting Attorney 
General is probably something that I knew of. 

Senator Schumer. Probably you knew of it? 

Attorney General Gonzales. Well, again, sitting here today, I 
can’t tell you yes, absolutely I knew. But let me make an important 
point here. The fact that transfer had, let’s assume that transfer 
had occurred. There is no governing legal principle that says that 
Mr. Ashcroft if he decided he felt better could decide I’m feeling 
better and I can make this decision, and I’m going to make this de- 
cision. But to answer your question, I — 

Senator Schumer. But you believe you knew? 

Attorney General Gonzales. Yes. 

Senator Schumer. Is that a fair characterization? 

Attorney General Gonzales. I would say that, let’s just assume 
that I knew. But again, I’m not sure that’s the main point. 

Senator Schumer. And at the time you went to Mr. Ashcroft’s 
hospital bed, you touched on this. What was your understanding of 
Mr. Ashcroft’s authority? 

Attorney General Gonzales. My understanding, sitting here 
today, my understanding is that the main focus was that Mr. 
Comey would be making the decision with respect to this matter. 

Senator Schumer. All right. When you went to the hospital 
room, what was your understanding of Mr. Ashcroft’s condition? 

Attorney General Gonzales. I don’t know if I can recall exactly 
my understanding. I suspect it was of course that he was sick, had 
had surgery. I may have understood that he was in intensive care. 

I may have, from newspaper accounts may have understood in 
fact that he had problems with his pancreas or gallstones or some- 
thing. 
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Senator Schumer. Did you know that all visitors had been 
barred by his wife because of how ill he was? 

Attorney General Gonzales. I don’t know if I knew that subse- 
quently. I certainly have been made aware of the fact that she was 
being very, very careful in terms of who could visit with him and 
who could speak with him. 

Senator Schumer. The facts have come out that all visitors were 
barred by her. Okay. 

Next, do you have documents in your possession reflecting the 
transfer of power or authority from Ashcroft to Comey? 

Attorney General Gonzales. I do have them now, yes. 

Senator Schumer. You didn’t have them then? 

Attorney General Gonzales. I don’t recall personally having 
them. There is some question, as I understand it, about whether 
they came to the White House and who at the White House had 
them. 

But again, I’ll just — 

Senator Schumer. Wouldn’t the counsel have gotten such docu- 
ments? 

Attorney General Gonzales. I would think so, yes. 

Senator Schumer. So you probably had them? Would that be 
fair? 

Attorney General Gonzales. I would say that they may have 
come in. I have no recollection of that. 

Senator Schumer. Would you go through your records and 
produce for this committee any documents in your possession at 
that time, or in your offices, the Office of Counsel’s possession at 
that time? 

Attorney General Gonzales. I’d be happy to take that back and 
see if that can be done. 

Senator Schumer. Why couldn’t it be done? 

Attorney General Gonzales. Well, I don’t know, Senator. If we 
can do it, we’ll produce it. 

Senator Schumer. Okay. Could you give them to our committee 
by Friday? 

Attorney General Gonzales. We’ll certainly do our best. 

Senator Schumer. Thank you. Did you discuss classified infor- 
mation in front of Ms. Ashcroft, who did not have a security clear- 
ance? 

Attorney General Gonzales. It is my recollection that the an- 
swer to that question is no. General Ashcroft did virtually all of the 
talking, and he did all of the talking with respect to the legal 
issues. I can’t, sitting here today, I don’t believe that he disclosed 
classified information in the hospital room. 

Senator Schumer. Okay. Let me ask you this. Who sent you to 
the hospital? 

Attorney General Gonzales. Senator, what I can say is we had 
had a very important meeting at the White House over one of the — 

Senator Schumer. I didn’t ask that. 

Attorney General Gonzales. I am answering your question, sir, 
if I could. 

Senator Schumer. Did anyone tell you to go? 

Attorney General Gonzales. It was one of the most important 
programs for the United States. It was important. It had been au- 
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thorized by the President. I’ll just say that the Chief of Staff to the 
President of the United States and the counsel of the President of 
the United States went to the hospital on behalf of the President 
of the United States. 

Senator Schumer. Did the President ask you to go? 

Attorney General Gonzales. We were there on behalf of the 
President of the United States. 

Senator Schumer. I didn’t ask you that. 

Attorney General Gonzales. I understand that. 

Senator Schumer. Did the President ask you to go? 

Attorney General Gonzales. Senator, we were there on behalf of 
the President of the United States. 

Senator Schumer. Why can’t you answer that question? 

Attorney General Gonzales. That’s the answer that I can give 
you, Senator. 

Senator Schumer. Well, can you explain to me why you can’t an- 
swer it directly? 

Attorney General Gonzales. Senator, again, we were there on an 
important program for this President on behalf of the President of 
the United States. 

Senator Schumer. Did you talk to the President about it before- 
hand? 

Attorney General Gonzales. Senator, obviously there were a lot 
of discussions that happened during that period of time. This in- 
volved one of the President’s premier programs. 

Senator Schumer. But sir, you are before this committee, you 
are before this committee, you are supposed to answer questions. 
You have not claimed any privilege. I don’t think there is any here, 
and I asked you a question and you refuse to answer it. Why? 

Attorney General Gonzales. If I can answer the question, I will 
answer the question. 

Senator Schumer. You did that. I know, but could you tell me 
why you can’t answer this question? 

Attorney General Gonzales. Senator, because again, this relates 
to activities that existed when I was in the White House. Because 
of that with respect to your specific questions, I will go back and 
see whether or not I can answer the question. 

Senator Schumer. Did the Vice President send you? 

Attorney General Gonzales. Again, Senator, we were there on 
behalf of the President. 

Senator Schumer. Did you talk to the Vice President about it? 

Attorney General Gonzales. We were there on behalf of the 
President, sir. 

Senator Schumer. You will not answer that question as well, is 
that correct? 

Attorney General Gonzales. We were there on behalf — I’d be 
happy to take back your question, and if we can respond to it, we 
will. 

Senator Schumer. Okay. Now, you kept referring to this meeting 
of the gang of eight. Did any member of the gang of eight direct 
you to go Ashcroft’s hospital bed? 

Attorney General Gonzales. No. In fact, I’m not sure — 

Senator Schumer. Was there any discussion — 
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Attorney General Gonzales. No. I’m not sure that they knew 
that we went. 

Senator Schumer. So they had no knowledge you were doing 
that? 

Attorney General Gonzales. Let me put it this way. I did not 
tell them that we were going to do it. 

Senator Schumer. Okay. Did every member of the gang of eight 
know that Comey, Ashcroft, and Muller and others were prepared 
to resign over the program? 

Attorney General Gonzales. Well, first of all, I’m not aware that 
that is true, that saying is true. But in terms of, I’m not sure that 
we got into discussions about any resignations. The discussions 
centered on the fact that Mr. Comey was unwilling to authorize the 
continuation of this very important intelligence activity, and that 
we were there to seek help from Congress for legislation. 

Senator Schumer. Understood. But you didn’t, did they know 
that there was dissent within the administration on this, within 
the Justice Department? 

Attorney General Gonzales. I was pretty clear, quite frankly, in 
making sure that they understood that the Deputy Attorney Gen- 
eral did not believe that the President had the authority to author- 
ize these activities. 

I tried to paint — I didn’t want to be accused in any way of not 
presenting in the most forceful way that I could the disagreement 
that existed. So I, yes, I think that they understood that there was 
serious dissent. 

Senator Schumer. Okay. But you testified to us that you didn’t 
believe there was serious dissent on the program that the Presi- 
dent authorized, and now you’re saying they knew of the dissent, 
and you didn’t? 

Attorney General Gonzales. The dissent related to other intel- 
ligence activities. The dissent was not about the terrorist surveil- 
lance program. 

Senator Schumer. So if we asked the eight who were there, they 
would say that’s the case? Would they say that? Would they say 
it was not about the TSP? That it was about other issues? I 
thought you just testified that you brought them to talk about that 
issue because you needed legislation. 

Attorney General Gonzales. I can’t tell you what they would say 
if you asked them the questions, sir. I’m just telling you what I re- 
call. 

Senator Schumer. Sir, we’re back in the same conundrum as al- 
ways. It just doesn’t seem that you’re leveling here with the Amer- 
ican people or the committee. 

Attorney General Gonzales. I don’t see how I can be more clear. 

Senator Schumer. Sir, you said that they knew that there was 
dissent. But when you testified before us, you said there has not 
been any serious disagreement and it’s about the same — it’s about 
the same exact — you said the President authorized only one before. 

The discussion, you see, it defies credulity to believe that the dis- 
cussion with Attorney General Ashcroft or with his group of eight, 
which we can check on, and I hope we will, Mr. Chairman, that 
will be yours — was about nothing other than TSP. If it was about 
the TSP, you are — to this committee. 
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Now, was it about the TSP or not, the discussion on the 8th? 

Attorney General Gonzales. The disagreement on the 10th was 
about other intelligence activities. 

Senator Schumer. Not about the TSP? Yes or no. 

Attorney General Gonzales. The disagreement and the reason 
we had to go to the hospital had to do with other intelligence activ- 
ity. 

Senator Schumer. Not the TSP? Come on. If you say it’s about 
other, that implies not. Now say it or not. 

Attorney General Gonzales. It was about other intelligence ac- 
tivities. 

Senator Schumer. Was it about the TSP? Yes or no, please. That 
is vital to whether you are telling the truth to this committee. 

Attorney General Gonzales. It was about other intelligence ac- 
tivities. 

Senator Schumer. Okay. All right. Let me ask you this. Did the 
gang of eight have access to the Office of Legal Counsel opinions 
expressing concerns about the program’s legality? 

Did they know that the Justice Department Office in charge of 
saying whether this program was legal or not said it’s not? 

Attorney General Gonzales. In essence, what they understood 
was that the Department of Justice, Mr. Comey, was unwilling to 
approve the continuation of these intelligence activities. 

Senator Schumer. I know that. Did they have any access, you’re 
having a discussion here, you are asking them to approve new leg- 
islation. Don’t you think it would be extremely logical and fair to 
tell them that the Office of Legal Counsel disagreed? 

Attorney General Gonzales. I think it would be equally logical 
for them to assume that if the Deputy Attorney General took that 
position, that perhaps the Office of Legal Counsel might also have 
that same position. 

Senator Schumer. All right. I know the Chairman wants to wrap 
up, and I appreciate that. Just one other quick question here. 

Senator Leahy, Chairman Leahy and Senator Specter and I have 
discussed some idea, that would have to go ahead with this, of hav- 
ing the special prosecutor, Patrick Fitzgerald, come testify before 
the committee. 

Now, just last week on July 17th, the department made available 
to the committee Texas U.S. attorney Johnny Sutton, who is in the 
exact same position as Fitzgerald is. In other words, Sutton testi- 
fied at length about the case, about border agents Ramos and Cam- 
pion. In that case, as in this, the trial is over, and in that case, 
as in this, there are appeals pending. 

Mr. Sutton testified about issues that will not affect the appeal. 
So my question to you is should this committee, and that decision 
is not mine, but should this committee, and given the public inter- 
est in this case, wish to bring Patrick Fitzgerald before us, would 
you have any objection? 

Attorney General Gonzales. Senator, you know, I am recused 
from Mr. Fitzgerald’s investigation. So I’m not sure that I’d be in 
a position to say one way or the other. 

Senator Schumer. Who would make that decision? 

Attorney General Gonzales. It would be the Deputy Attorney 
General. 
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Senator Schumer. So the Acting Deputy Attorney General would 
make that decision? 

Attorney General Gonzales. No, the Deputy Attorney General, 
Paul McNulty. 

Senator Schumer. Paul McNulty. Okay. But you are not going 
to opine whether that would be okay? 

Attorney General Gonzales. I don’t believe so. Again, I was 
recused from that investigation. 

Senator Schumer. Okay. Thank you, Mr. Chairman. 

Chairman Leahy. Senator Specter. 

Senator Specter. Just a few concluding comments. Attorney 
General Gonzales, I would ask you to take a close look at the func- 
tioning of your department, or perhaps consult with others to give 
you an objective view as to what is happening. 

The consensus appears to be that the morale is at an all time low 
from what has happened. The U.S. attorneys around the country 
don’t know when the next shoe is going to drop, although perhaps 
replacements or requests for resignations have been tempered to 
slow down and perhaps even eliminated because of the focus of this 
committee’s inquiry. 

But I would ask you to take a look at that morale issue. 

Attorney General Gonzales. I will do so. 

Senator Specter. And then I’d ask you to take a look at how the 
department is functioning generally. I mentioned the Oxycontin 
case only because it received a lot of newspaper publicity. 

The case involving the homicide where you asked for the death 
penalty also received a lot of publicity. But it looks to me candidly, 
Attorney General Gonzales, as if the department is dysfunctional. 

When you have many people killed and many people addicted 
from a dangerous drug where there is malicious misleading of the 
consumers, that constitutes malice. That is criminal conduct. 

The profits that are made from these drugs are in the billions. 
So when you have even $600 million, I don’t know all the details, 
and this committee can’t possibly run your department. We can’t 
possibly run your department. 

I know you are recused technically, but you are still the Attorney 
General. We really ought to reach an accommodation with the ad- 
ministration on finishing up this investigation. 

I think you would obviously be as anxious to have it finished as 
anyone, perhaps more so. We have made concessions to what the 
President has proposed, and I wrote to White House counsel. 
You’re not White House counsel anymore, and talked to Mr. Field- 
ing about a meeting where Chairman Conyers, Chairman Leahy 
and I might talk to the President. I found dealing with the Presi- 
dent would move above the levers of bureaucracy to be able to come 
to conclusions and come to judgments. 

The transcript issue seems to me fundamental. I don’t know why 
any witness would want to appear before a committee on an infor- 
mal basis and not have a transcript so that someone might contend 
at a later time that a false official statement was made which car- 
ries the same penalty as perjury, 5 years. I don’t know why anyone 
would want that. 

But if they insist on it, I’d even take that. I think that John Con- 
yers and Pat Leahy and Chuck Schumer and Arnold Specter and 
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others could find out a lot of information, even on an informal 
basis. But I won’t give up the Senate’s right to pursue a subpoena 
if we feel it necessary. 

We cannot delegate that. I think back to the great attorneys gen- 
eral in our history. Edmond Randolph, Washington’s attorney gen- 
eral, Harlen Fisk Stone, later Chief Justice of the Supreme Court, 
Robert Jackson, FDR’s attorney general, still citing his opinions on 
a wide variety of subjects. 

I would just ask you to consider the interest of the Department 
of Justice and the interest of the American people, because your de- 
partment, next to the Department of Defense, is the most impor- 
tant department in the government. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you, Senator Specter. I find this frus- 
trating. I have a lot more questions, and I find it so difficult to get 
answers, I may or may not submit them for the record. 

But I think the tragic thing here is the ongoing crisis in the on- 
going crisis of leadership of the Justice Department is the under- 
mining of good people in the crucial work the department does. 

There are thousands of honest, hard working prosecutors and 
civil servants. They work every day. They deter crime or prevent 
crime or uncover crime. 

I know in my years as a prosecutor, the admiration I had for 
them. I’ve worked with them for decades since, both Republican 
and Democratic administrations, the professionals, the career peo- 
ple. 

I have never had any one of them say anything to me that indi- 
cates one way or the other what their political feelings are. I just 
got straight answers. 

But I, you say morale is good. It is not, and I’m not trying to put 
words in your mouth. Let me just say this. You come here seeking 
our trust. Frankly, Mr. Attorney General, you’ve lost mine. You’ve 
lost mine. This is something I have never said to any cabinet mem- 
ber before, even some of whom I’ve disagreed with greatly. 

I hope you can regain the trust of the hardworking men and 
women who are at the department. They deserve better. Now, once 
a government shows a disregard for the independence of the justice 
system and the rule of law, it is very hard to restore people’s faith. 

Any prosecutor will tell you when they go into court, they carry 
with them the credibility of their office. If that credibility is lost, 
it’s an uphill battle the whole way through. 

This Committee will do its best to try to restore independence 
and accountability, and commitment to the rule of law, to the oper- 
ations of the Justice Department. I’ll be joined by a lot of the Sen- 
ators, Republican and Democratic. 

I take no pleasure in saying this, but I am seriously gravely dis- 
appointed. Thank you. If you wish to say something — then we 
stand adjourned. 

[Whereupon, at 1:19 p.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 



U.S. Department of Justice 

Office of Legislative Affairs 


Washington, D.C. 205.30 

January 25, 2008 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Please find enclosed responses to questions for the record, which were posed to former 
Attorney General Alberto Gonzales following his appearance before the Committee on 
July 24, 2007. The hearing concerned Department of Justice Oversight. This submission 
provides responses to a large number of questions posed by the Committee. The Department is 
working expeditiously to provide the remaining responses, and we will forward them to the 
Committee as soon as possible. 

The Office of Management and Budget has advised us that from the perspective of the 
Administration’s program, they have no objection to the submission of this letter. 

We hope this information is helpful. Please do not hesitate to contact this office if we may 
be of further assistance with this, or any other matter. 

Sincerely, 

Brian A. Benczkowskf 

Principal Deputy Assistant Attorney General 


Enclosures 

cc: The Honorable Arlen Specter 

Ranking Minority Member 
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Questions for the Record 
Posed to former Attorney General Gonzales 
Following the July 24, 2007, 

Senate Committee on the Judiciary Hearing 
Regarding DOJ Oversight 
Parti 


Leahy 3 The Washington Post reported on July 28 that in October 2004, the 

FBI did report an intentional violation of law in connection with the collection of financial 
information as part of a national security investigation. That report was sent to the 
Department of Justice. How is that report consistent with your April 2005 and July 2007 
testimony, by any definition of abuse or violation? 

ANSWER: While the October 2004 Intelligence Oversight Board (IOB) report by the FBI notes 
that the FBI agent’s conduct of requesting financial records was intentional, the report also 
makes clear that the agent, who was a rookie in probationary status, did not realize that she had 
acted contrary to the statute and FBI policies. Thus, while the agent’s conduct was clearly 
intentional and in violation of the relevant laws and policies, such an unwitting violation should 
not be viewed as systematic and recurring “abuse.” Additionally, as you know, the matter was 
referred to the FBI’s Office of Professional Responsibility to determine what actions should be 
taken with respect to the agent. 


Leahy 4 According to news reports and briefings provided by the FBI, the FBI 

has been conducting an internal audit of its use of National Security Letters that has 
confirmed the findings of the March 2007 Inspector General report that there was and I 
quote: “widespread and serious misuse of the FBI’s national security letter authorities.” 

Do you agree that on your watch, there has been “widespread and serious misuse of the 
National Security Letter authorities”? 

ANSWER: The Inspector General (IG) did not find intentional or deliberate violations of the 
national security letter (NSL) statutes. Attorney General Guidelines, or internal FBI policies with 
respect to the issuance of NSLs. However, the deficiencies identified that with respect to the 
FBI’s use of NSL authorities are serious and, as a result. Former Attorney General Gonzales and 
FBI Director Mueller ordered substantial and significant corrective actions to address those 
problems, including implementation of all of the IG’s recommendations. 


Leahy 36 The President issued an executive order recently governing 

interrogations conducted by the CIA. While the order took the positive step of recognizing 
that the Geneva Conventions and the ban on cruel and inhuman treatment apply to CIA 
detention and interrogations, it also suggested a return to secret prisons and unchecked 
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interrogations. Does the issuing of this order mean that the President is authorizing the 
resumed use of secret CIA prisons? 

ANSWER: As the President explained on September 6, 2006, the CIA detention and 
interrogation program has disrupted terrorist attacks and saved lives. Congress enacted the 
Military Commissions Act of 2006 to ensure that the CIA program could go forward, consistent 
with United States obligations under Common Article 3. Accordingly, the President issued the 
Executive Order to provide authoritative guidance as to the meaning of Common Article 3 as it 
applies to the CIA program. Beyond that, we are not able to discuss publicly the status of any 
ongoing intelligence activities. 


Leahy 37 The executive order provides for no external check on the 

interrogation techniques used or the conditions of these prisons. Given the recent history 
of abuses, on what basis should we rely on this Executive Order to ensure that detainees 
will be kept and interrogated in accordance with the law, international obligations, and 
sound policy? 

ANSWER: The statutory prohibitions incorporated into Executive Order 13440 provide clear 
external checks on the CIA program. The Order specifically requires that the CIA Director issue 
written policies to ensure that the activities within the CIA program comply with all applicable 
laws (including the anti-torture statute and the War Crimes Act), as well as the detailed 
procedures and safeguards contained within the Order. The Order requires appropriate training 
for CIA personnel, effective monitoring to ensure the safety of detainees, and rigorous 
compliance with the procedures and safeguards contained within the Order. The President has 
directed that anyone who breaks the rules be held accountable, and violators could face 
administrative action by the CIA Director. For those violations that constitute crimes, there is 
also the potential for criminal prosecution. 


Leahy 40 Kyle Sampson and Monica Goodling claimed that approval to factor 

politics into the hiring of immigration judges came from the Justice Department’s Office of 
Legal Counsel. However, on May 25th, the Department issued a statement that it had no 
record of such an opinion. Do you agree that your office was violating civil service laws, 
which prohibit political considerations in hiring, by using politics as a screen for selecting 
immigration judges? 

ANSWER: The Department has not located any record of legal advice that Immigration Judges 
are not subject to civil service restrictions on hiring based on political affiliation. The 
Department agrees that Immigration Judges and Board of Immigration Appeals (“BIA”) 
members occupy positions that have not been exempted from the civil service requirements of 5 
U.S.C. § 2302 (with the exception of the BIA Vice Chair, who occupies a general Senior 
Executive Service position that may be fdled by a career or non-career appointee). The civil 
service laws would permit political affiliation to be taken into account if the positions were 
exempted or if they were reclassified, but the Department is aware of no plans to do so. 
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The Department’s Office of Inspector General and Office of Professional Responsibility are 
currently examining the allegations referenced in your question, and we defer further comment 
on the matter until the completion of their work. 


Leahy 44 The report also notes that the Department's Office of Information 

Policy - the office responsive for coordinating FOIA compliance in the federal government 
- provided inaccurate information to Congress regarding its oldest outstanding FOIA 
requests. The Department reported in its 2006 annual report to Congress that its oldest 
FOIA requests dated back to February S, 2002. However, the Department provided 
information to the National Security Archive indicating that requests date back further. 
Did the Department provide inaccurate information to Congress? Do you want to correct 
the record regarding these outstanding FOIA requests? 

ANSWER: The Office of Information and Privacy (OIP) provided accurate information to 
Congress. The National Security Archive subsequently corrected its report to reflect that fact. 
The Department of Justice accurately reported to Congress in 2006 that its oldest FOIA request 
was from February 5, 2002. That date is the date the request was received, which is the legally 
operative date as provided for in the FOIA statute. The National Security Archive, which 
received a copy of the request letter, made its erroneous assertion by using the date of the request 
letter rather than the date of its receipt by the Department of Justice, although both dates were 
clearly visible on the face of the letter. The delay between the two dates was likely the result of 
the Anthrax mail screening program that took place in 2001-2002. After being contacted by 
OIP, the National Security Archive corrected its report to clarify its earlier statement. The 
corrected report now states that "[b]ecause agencies calculate their response time from the date 
of receipt of the request, OIP's report to Congress listing its oldest pending request as dating 
from February 5, 2002 is not inaccurate.” 

http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB224/index.htm 


Specter 56 The Administration has produced legislation, the FISA 
Modernization Act of 2007, to modernize the FISA. This was first introduced near the end 
of the last Congress. In your testimony, you stated that “While FISA has been and 
continues to be one of our most valuable intelligence tools, it is imperative that the statute 
be modernized to account for the new technologies and threats of the 21st century. It has 
been almost thirty years since FISA was enacted, and revolutionary advances in 
telecommunications technology in that time have upset the delicate balance that the 
Congress originally struck in the statute. As a result, FISA now imposes a regime of court 
approval on a wide range of intelligence activities that do not substantially implicate the 
privacy interests of Americans: — an unintended consequence that has impaired our 
intelligence capabilities. In many cases, FISA now requires the Executive Branch to obtain 
court orders to monitor the communications of individuals posing a threat to our national 
security located overseas. This process of obtaining a court order necessarily slows, and in 
some cases may prevent, the Government’s efforts to conduct surveillance of 
communications that are potentially vital to protecting the national security. This situation 
is unacceptable — we must quickly reform FISA’s outdated legal framework and ensure 
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that the Intelligence Community is able to gather the information it needs to protect the 
Nation.” However, in the February 6 , 2006 hearing that the Senate Judiciary held on the 
TSP, you stated: “And I know today there’s going to be some discussion about whether or 
not we should amend FISA. I don’t know that FISA needs to be amended per se. Because 
when you think about it, FISA covers much more than international surveillance. It exists 
even in the peacetime. And so when you’re talking about domestic surveillance during 
peacetime, I think the procedures of FISA, quite frankly, are quite reasonable. And so 
that’s one of the dangers of trying to seek an amendment to FISA is that there are certain 
parts of FISA that I think provide good protections. And to make an amendment to FISA 
in order to allow the activities the president has authorized, I’m concerned will jeopardize 
this program.” However, in your letter dated January 17, 2007 to Chairman Leahy and 
me, you informed us: That on January 10, the FISA Court issued orders “authorizing the 
Government to target for collection international communications into or out of the United 
States where there is probable cause to believe that one of the communicants is a member 
or agent of al Qaeda or an associated terrorist organization.” Yon further said that in light 
of this order, “any electronic surveillance that was occurring as part of the Terrorist 
Surveillance Program will now be conducted subject to the approval of the Foreign 
Intelligence Surveillance Court” You also informed us that the President had determined 
not to reauthorize the Terrorist Surveillance Program because the FISA Court orders will 
“allow the necessary speed and agility.” In light of these statements, conld you tell me why 
the Administration wishes to modernize the FISA? 

ANSWER: The prior statements you cited are not inconsistent with the continuing need to 
modernize FISA and the existence of the FISA Court orders does not alter the need to modernize 
FISA permanently and comprehensively to reflect the new threats and technologies of the 21st 
Century. Changes in telecommunications technologies since 1978 have resulted in FISA’s 
requiring the Government to obtain court orders to intercept the communications of persons 
overseas — a result that hampers our intelligence capabilities in a manner that we believe was not 
intended by FISA’s drafters and that does not advance the privacy interests of Americans in the 
United States. It simply makes no sense to extend FISA Court procedures and protections to 
terrorist suspects overseas. The Administration’s FISA modernization proposal incorporates 
many provisions supported by members of Congress last year — including several proposals 
made in the bill you introduced, S. 2453 (National Security Surveillance Act of 2006). 

The Protect America Act of 2007, which passed the Senate and House with bipartisan 
support, was a good start. We urge Congress to make that Act permanent and to enact other 
important reforms to FISA. In particular, it is imperative that Congress provide liability 
protection to companies alleged to have assisted the Government with intelligence activities in 
the wake of the September 1 1 attacks. The Department of Justice looks forward to working with 
the Congress, and with this Committee, on this important issue. 


Specter 57 I am concerned about the provision in the Administration’s recent 
FISA bill that grants immunity for telecommunications companies that have cooperated 
with the Terrorist Surveillance Program (or any other intelligence surveillance program) 
since the Sept. 11, 2001, attacks. (Section 408). The White House has failed to provide 
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Congress with sufficient information about the role of the companies in the Terrorist 
Surveillance Program or any other program. Congress cannot grant these companies 
blanket immunity without first learning the facts. For this provision to even be considered, 
the Administration will have to provide a detailed briefing to Congress about the role these 
telecommunication companies have played. To this end, what plans have been made to 
brief the Congress on these essential facts? 

ANSWER: Throughout the war on terror, the Administration has notified the Congress about 
the classified intelligence activities of the United States through appropriate briefings of the 
Intelligence Committees and congressional leadership. For example, the full membership of 
each Intelligence Committee has been briefed on the Terrorist Surveillance Program, as have 
other members of the congressional leadership. Under the National Security Act and the well- 
established and bipartisan tradition and understanding of both the Executive Branch and 
Congress, these are the appropriate Committees and Members to address such issues. 

With respect to the details you seek, negotiations between the Chairman and the 
Administration continue on these matters. We are not able to provide additional details on any 
planned briefings at this time. Nevertheless, we think it is imperative to enact meaningful 
protection for those who are alleged to have assisted the Government in a time of great need. 


Specter 58 In your written testimony you state that your proposed omnibus 
crime bill, the Violent Crime and Anti-Terrorism Act of 2007, “makes the US Sentencing 
Guidelines mandatory, as Congress intended, rather than merely advisory. How do you 
square your testimony with the Supreme Court’s decision in U.S. v Booker, 543 U.S. 220 
(2005), wherein the Court rejected a mandatory application of the Guidelines? 

ANSWER: Under the mandatory guidelines system we are proposing, the sentencing 
guidelines’ minimum would return to being mandatory and again have the force of law, while the 
guidelines’ maximum sentence would remain advisory. This would comport with the 
constitutional requirements of Booker, because defendants, upon conviction, would always be 
subject to the maximum statutory penalty set by Congress, rather than being subject only to the 
maximum set in the guidelines. Moreover, such a system would embody the time-tested values 
of the Sentencing Reform Act of 1984. The sentencing guidelines would work in the same 
manner they have since their inception: with judges identifying aggravating and mitigating 
factors in individual cases, with carefully circumscribed judicial discretion, and with results that 
are certain, consistent and just. 


Specter 59 In Booker, the Court stated, “We do not doubt that Congress, when it 
wrote the Sentencing Act, intended to create a form of mandatory Guidelines system. But, 
we repeat, given today’s constitutional ruling, that is not a choice that remains open.” How 
do you reconcile your proposal and testimony with this language from the Booker decision? 

ANSWER: The majority in Booker contemplated that advisory guidelines would not be a 
permanent solution and anticipated that Congress would consider legislation in the wake of 
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Booker. Indeed, Justice Breyer stated in his majority opinion that “[t]he ball now lies in 
Congress’ court. The National Legislature is equipped to devise and install, long-term, the 
sentencing system, compatible with the Constitution, that Congress judges best for the federal 
system of justice.” Booker, 543 U.S. at 220,265 (2005). 


Specter 60 Yonr proposed bill establishes the Sentencing Guidelines as a 
mandatory floor - the minimum Guidelines range is binding - but the Guideline maximum 
is merely advisory. Accordingly, under this approach, which has been labeled a “topless” 
approach, a court could go no lower than the low range of the Guideline range, but could 
impose a sentence as high as the statutory maximum. Didn’t the Supreme Court in Booker 
reject the Government’s argument along these same lines in the Booker court’s remedial 
holding? 

ANSWER: The Department has closely examined the constitutionality of this proposal. We 
understand that it can survive only as long as the Supreme Court declines to extend the rule in 
United States v. Blakely, 178 Fed. Appx. 302 (4 th Cir.), cert, denied 498 U.S. 905 (1990) to 
findings necessary to enhance a mandatory minimum sentence. We acknowledge that the 
proposal relies on the Supreme Court’s holdings in McMillan v. Pennsylvania , 477 U.S. 79 
(1986) and Harris v. United States, 536 U.S. 545 (2002), which held that judges can sentence 
defendants based upon facts found by the judge, rather than a jury, as long as these facts are not 
used to increase the maximum sentence a defendant faces. Thus, courts may impose mandatory 
minimum sentences based on their own fact-finding. There is no reason to believe that these 
cases have been weakened that allow judges to impose such mandatory minimums. Although 
Harris was a plurality opinion, it was issued only a few years ago, after Apprendi v. New Jersey, 
530 U.S. 466 (2000), which the Court explicitly found did not apply. While Blakely has 
redefined what the “maximum sentence” faced by a defendant is, it has not undermined the 
concept that courts can find facts that determine mandatory minimum sentences within the 
maximum sentence. Thus, the Department’s proposal addresses the Court’s concern and 
complies with Blakely and Booker by allowing only judicial fact finding within the maximum 
authorized by the jury’s finding of guilt or the defendant’s plea. 


Specter 61 Maher Arar is a Canadian who, on September 26, 2002, during a 

stopover in New York, was detained by the United States Immigration and Naturalization 
Service. Despite carrying a Canadian passport, he was forcibly removed to Syria, the land 
of his birth. Arar was held in solitary confinement in a Syrian prison where he was 
regularly tortured for almost a year, until his eventual release and return to Canada in 
October 2003. Why was Mr. Arar sent to Syria, and not Canada? 

ANSWER: The Department provided a classified briefing on the Arar matter to Chairman 
Leahy and Ranking Member Specter on February 1, 2007. In addition, the Department has sent 
classified documents regarding the Arar matter to the Senate Select Committee on Intelligence 
(SSCI) and notified Chairman Leahy and Senator Specter that they can view those documents via 
SSC1. 
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Specter 62 In your previous responses, yon have stated that “we do not transport 
anyone to a country if we believe it more likely than not that the individual will be 
tortured; and we seek assurances, where appropriate, that transferred persons will not be 
tortured.” Considering Syria’s long and ignominious record of abusing its own people, 
how could Syria reasonably assure you that Mr. Arar was in no danger? 

ANSWER: Please see the response to question 61, above. 


Specter 64 In your March 6, 2006 remarks you stated that “we do not transport 
anyone to a country if we believe it more likely than not that the individual will be 
tortured.” Is that your understanding of the “substantial grounds” standard required of 
us by the Article 3 of the UN Convention Against Torture? 

ANSWER: Yes. As set forth in the Senate resolution consenting to U.S. ratification of the U.N. 
Convention Against Torture, “the United States understands the phrase, ‘where there are 
substantial grounds for believing that he would be in danger of being subjected to torture,’ as 
used in Article 3 of the Convention, to mean ‘if it is more likely than not that he would be 
tortured.’” Text of Resolution of Advice and Consent to Ratification of the Convention Against 
Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or Punishment as agreed to 
in the Senate on October 27, 1990, section 11(2), available at 136 Cong. Rec. 36198 (1990); see 
also 8 U.S.C. § 1231 note (directing appropriate agencies to implement the United States’ 
obligations under the Convention “subject to any reservations, understandings, declarations, and 
provisos contained in the United States Senate resolution of ratification of the Convention”). 


Specter 73 The Seattle Post-Intelligencer has reported that thousands of white- 
collar criminals across the country are no longer being prosecuted in federal court — and, 
in many cases, not at all — leaving a trail of frustrated victims and potentially billions of 
dollars in fraud and theft losses - as a result of this Administration’s massive restructuring 
of the FBI after the terrorism attacks of 9/1 1. According to this report, the White House 
and the Justice Department have failed to replace at least 2,400 FBI agents transferred to 
counterterrorism squads. It has further been reported that as Attorney General, you have 
rejected the FBI’s pleas for reinforcements behind closed doors. Is this report true? 

ANSWER: The FBI's post-9/1 1 reallocation of Special Agents (SAs) previously assigned to its 
criminal program did not diminish the FBI's commitment to criminal matters, but it did reduce 
the number of FBI SAs available to prevent and respond to crime. The FBI appreciates the 
efforts of this Committee and the Appropriations Committees to ensure we have the necessary 
resources. As always, the FBI will work with other DOJ components and OMB to identify the 
programs and budgeting needed for the FBI to continue to fulfill its responsibilities. 


Specter 74 If so, why did you choose not to replace these FBI agents? 
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ANSWER: Please see the response to question 73, above. 


Specter 75 There has been a flood of immigration appeals filed in the Federal 
Courts causing substantial delays. Dnring a hearing on reducing immigration litigation on 
April 3, 2006, Assistant Deputy Attorney General Jonathan Cohn testified that one circuit 
takes over two years to decide the average immigration appeal. One solution to reduce the 
number of immigration appeals handled by the circuit courts is to consolidate immigration 
appeals filed in the Federal courts into one U.S. Court of Appeals. Last year you declined 
to take a position on centralizing immigration appeals. Therefore, I ask you again, do you 
support centralizing immigration appeals in a single court of appeals? 

ANSWER: As you know, immigration reform is a difficult task. It is often not possible to take 
a firm position on any single immigration issue without knowing what the other parts of an 
immigration reform package would look like. Consolidating or centralizing immigration appeals 
in a single court is such an issue. The Department is not categorically opposed to centralizing 
immigration appeals in a single court of appeals. The Department also acknowledges, however, 
that immigration litigation reform can be achieved through a variety of mechanisms and that a 
solution will likely require multiple parts. Moreover, any immigration litigation reform must 
ensure that other litigation (government and non-government) is not adversely affected. 

The Department is very grateful for the additional resources it has received from 
Congress to litigate immigration cases. These resources allow the Department to meet its 
obligations to defend final orders of removal in the courts of appeals and, at the same time, meet 
many of its other critical obligations in other types of cases. It is very important that the 
Department have the resources to defend immigration cases in the courts of appeals and to carry 
out its other litigation duties and obligations. 


Specter 76 On January 9, 2006 you issued two memoranda to U.S. immigration 
judges and the Board of Immigration appeals for failing to treat aliens who appear before 
them with respect and for failing to produce quality work. Yon wrote that you “believe 
there are some whose conduct can aptly be described as intemperate or even abusive and 
whose work must improve.” It has recently come to my attention that immigration judges 
largely operate without the assistance of law clerks. Would you support the hiring of law 
clerks to assist immigration judges? 

ANSWER: Yes. In an August 9, 2006, memorandum that followed the completion of the 
comprehensive review of the immigration courts and the Board of Immigration Appeals, the 
Attorney General instructed the Deputy Attorney General and the Director of the Executive 
Office for Immigration Review (EOIR) to prepare a plan for seeking a budget increase beginning 
in Fiscal Year (FY) 2008. One purpose for the budget increase was to fund the hiring of more 
law clerks for the immigration judges. The War Supplemental in FY 2006 authorized EOIR to 
hire 20 more law clerks (and the money to fund this authorization permanently is included in the 
Administration’s FY 2008 request). In addition, the Department requested and received an 
additional 20 law clerks in the Administration’s FY 2007 request. Accordingly, the Department 
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supports — and has supported — hiring law clerks for immigration judges and asks for your help 
and support in securing that funding. 


Kennedy 77 This Administration has repeatedly refused to discuss specific 
techniques used to interrogate detainees, arguing that such techniques are classified. 
During last week’s hearing yon refused to discuss five specific interrogation techniques 
when Senator Durbin and I questioned you about their legality — painful stress positions, 
threatening detainees with dogs, forced nudity, waterboarding, and mock execution. In 
response, you stated at one point, “Senator I’m not going to get into a public discussion 
here about possible techniques that may be used by the CIA to protect our country.” You 
declined to confirm whether those particular techniques were legal but you and the 
President are more than willing to comment on the legality of other specific techniques — 
those contained in the Executive Order, which publicly prohibits sexual or sexually 
indecent acts, sexual mutilation, threatening to use the detainee as a human shield, and acts 
intended to denigrate a detainee’s religion or religious practices. Without discussing the 
substance of the techniques at issue, please explain why you believe public discussion of 
specific techniques in the Executive Order do not compromise the effectiveness of the 
classified CIA Program? 

ANSWER: As the President has explained, we cannot discuss publicly, and thereby share with 
al Qaeda operatives, information on what techniques are used in the CIA interrogation program 
because it would compromise the effectiveness of that vital program. See, e g.. Address of the 
President (Sept. 6, 2006) (“I cannot describe the specific methods used — I think you understand 
why — if 1 did, it would help the terrorists learn how to resist questioning, and to keep 
information from us that we need to prevent new attacks on our country ”). 

Executive Order 13440 ensures that all detainees in the CIA interrogation program are to 
be treated humanely, in accordance with Common Article 3, by providing the general standards 
and procedures with which the program must comply. As you note, to provide additional clarity, 
the Order does identify examples of certain serious and outrageous conduct that any reasonable 
person would deem beyond the bounds of human decency under any circumstances. The 
specific acts mentioned in section 3(b)(i)(E) of the order are acts well-recognized as violations of 
Common Article 3, including in the decisions of international war crimes tribunals. 

Accordingly, we believe that identifying such prohibited conduct provides greater clarity as to 
how the United States understands its obligations under Common Article 3 without disclosing 
classified operational details concerning the CIA program. It would be incorrect to assume, of 
course, that other acts, which are not specifically prohibited by the Executive Order, are 
therefore authorized for use in the program. 


Kennedy 78 You testified that the Executive Order, “laid out a very careful 
framework ... to get information ... in a way that is consistent with our legal obligations.” 
Do you believe that the Order’s prohibitions on specific techniques in Section E are 
necessary to this framework or are these specific acts already covered by the prohibition in 
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Section D of the Executive Order? In either case, please explain why yon believe the 
prohibitions on specific acts are, or are not, covered by Section D. 

ANSWER: On September 6, 2006, the President recommended the passage of military 
commission legislation that would have provided that conduct satisfying the prohibition on 
“cruel, inhuman, and degrading treatment or punishment” codified in the Detainee Treatment Act 
of 2005 (DTA) would satisfy United States obligations under Common Article 3. There is a 
strong argument that the prohibition of the DTA, which reflects the constitutional protections 
that apply to American citizens, are equally or more protective than the baseline wartime 
standards established by Common Article 3. Some members of Congress expressed concern, 
however, about codifying the DTA standard as a ceiling upon our Nation’s international 
obligations. Accordingly, under the Military Commissions Act of 2006 (MCA), Congress chose 
to clarify United States obligations by defining the grave breaches of Common Article 3 under 
the War Crimes Acts, see MCA § 6(b), recognizing the DTA prohibition as an additional 
prohibition directed at satisfying United States obligations under Common Article 3, see id. § 
6(c), and reinforcing the President’s authority to interpret the meaning and application of the 
Geneva Convention, including by specifying higher standards than those codified into law, see 
id § 6(a). 

The President exercised that authority under Executive Order 13440. Section 3(b)(iXD) 
provides, consistent with the MCA, that the DTA prohibition constitutes an additional 
requirement with which the CIA program must comply in order to ensure that the program is 
consistent with Common Article 3. As you note, however, the order does not stop there, but 
includes additional prohibitions, including section 3(b)(i)(E)’s prohibition on “willful and 
outrageous acts of personal abuse done for the purpose of humiliating or degrading the individual 
in a manner so serious that any reasonable person, considering the circumstances, would deem 
the actions beyond the bounds of human decency.” This standard is consistent with how 
international tribunals have interpreted the “outrages upon personal dignity” term in Common 
Article 3 conflicts. 

Much of the conduct that would violate section 3(b)(iXE) also would likely be prohibited 
by section 3(b)(i)(D). The Executive Order, however, requires that the CIA program comply 
with both of these prohibitions so as to demonstrate and ensure United States compliance with 
Common Article 3. This approach is consistent with the President’s authority not only to 
interpret the meaning and application of Common Article 3, but also to require the United States 
to meet higher standards than those codified into law. 


Kennedy 79 The most obvious conclusion to be drawn in resolving the apparent 
inconsistency between the Executive Order’s specific discussion of certain techniques and 
your unwillingness to do the same is that the administration is willing to discuss only those 
techniques that it considers to be illegal and would therefore not use in any case. In light of 
the Executive Order’s direct prohibition of certain specific techniques, please explain how 
we may interpret your inability to discuss waterboarding, painful stress positions, forced 
nudity, use of dogs, and mock execution as anything but a confirmation that the 
Department of Justice and the President view these techniques as legal in certain 
circumstances under the President’s Executive Order? 
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ANSWER: Please see the response to question 77, above. 


Kennedy 80 In responding to my questions at the hearing you testified that the 
Executive Order’s prohibition of specific techniques was justified because those acts went 
“beyond the pale.” You implied that the five techniques at issue did not rise to this same 
level Can you please explain the legal definition of this standard? Focusing specifically on 
process, as opposed to the substance of any techniques, please also explain in detail the 
Department’s precise procedures in assessing, or commenting upon, those acts which 
should be specifically prohibited and those which did not merit mention in the Executive 
Order? What criteria did you use in applying this standard? 

ANSWER: With respect to your first question, please see the response to question 77. With 
respect to the process, the President issued the Executive Order following an extended 
interagency deliberative process. We believe that it is well established that the conduct 
specifically prohibited in the Executive Order violates Common Article 3. It would be 
inappropriate, however, to comment further on the internal deliberations within the Executive 
Branch. 


Kennedy 81 When assessing which specific acts to prohibit, did the President or 
the Department consider the five acts Senator Dnrbin and I mentioned: painful stress 
positions, threatening detainees with dogs, forced nudity, waterboarding, and mock 
execution? 

ANSWER: Please see the responses to questions 77 and 80, above. 


Kennedy 82 Senator Dnrbin asked you whether you believed the use of these five 
techniques by a foreign government on an American citizen (not a uniformed soldier) 
would be illegal under international laws. You responded that given our own laws that 
interpret and codify international law, “it would depend on the circumstances.” Do you 
stand by this statement that there are some circumstances in which use of these five specific 
techniques by a foreign government on an American citizen would be legal under our 
understanding of international law? 

ANSWER: The Executive Order establishes standards that ensure that the CIA interrogation 
program complies with Common Article 3. As the International Criminal Tribunal for the 
Former Yugoslavia has recognized, the application of the “outrages upon personal dignity” 
standard requires a consideration of the circumstances. See, eg.. Prosecutor v. Aleksovski, Case 
No. IT-95-14/1, D 53 (ICTY Trial Chamber I, 1999) (“The assessment of this minimum is 
relative: it depends on all the circumstances of the case, such as the duration of the treatment, its 
physical and/or mental effects and, in some cases, the sex, age and state of health of the victim”). 
No doubt, there are some forms of conduct that are prohibited under Common Article 3 
regardless of the circumstances, and the Executive Order identifies some of them. For the 
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reasons explained in the response to question 77, however, we do not believe it would be 
appropriate to discuss publicly whether other techniques would, or would not, fall under such a 
prohibition. 


Kennedy 83 Please explain under what circumstances it would be legal to use 
waterboarding. 

ANSWER: Please see the response to question 82, above. 


Kennedy 84 Please explain under what circumstances it would be legal to use 

painful stress positions. 

ANSWER: Please see the response to question 82, above. 

Kennedy 85 Please explain under what circumstances it would be legal to conduct 

a mock execution. 

ANSWER: Please see the response to question 82, above. 

Kennedy 86 Please explain under what circumstances it would be legal to use 

military dogs. 

ANSWER: Please see the response to question 82, above. 


Kennedy 87 Please explain under what circumstances it would be legal to use 
forced nudity. 

ANSWER: Please see the response to question 82, above. 


Kennedy 92 Four federal courts of appeals have reversed an opinion of your Office 
of Legal Counsel on the Bureau of Prisons’ placement of inmates into community reentry 
centers. As a result, as described in a letter I received dated June 4, 2007, the Bureau’s 
policy is to use two different processes for making placements. In those four circuits, the 
Bureau follows the long-established practice which preceded the OLC opinion. In the 
other circuits, the Bureau still uses a process which reflects the OLC opinion. Are you 
concerned by this unequal application, of the Bureau’s policy for placing of inmates in 
community reentry centers? 

ANSWER: Each of the decisions from the four Circuit Courts of Appeals that have invalidated 
the Bureau of Prisons (BOP) regulations concerning placement of inmates into residential reentry 
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centers was decided by a two-to-one vote (there has been one dissenting vote to uphold the 
regulations in each case). The issue has been appealed or is being reviewed for appeal in three 
more circuits (the First, Sixth, and Ninth Circuits). Because decisions issued in one circuit do 
not automatically control other circuits, we will follow the rulings of the circuit courts in the four 
circuits where the regulations have been invalidated and will continue to apply and defend the 
regulations in the circuits that have not ruled on this matter. If a circuit court rules in favor of the 
regulations resulting in a split in the circuits, we will consider seeking Supreme Court review to 
resolve the issue. The goal of the BOP is to have uniform policy and to treat all inmates as 
equally as possible. Conflicting rulings by courts in different parts of the country certainly make 
it more difficult for the BOP to achieve this goal and create more work for staff. However, there 
are other issues where the BOP treats inmates differently based on conflicting court decisions. 


Kennedy 93 - Does this lay a foundation for legal challenges by individual inmates 
over unequal treatment? 

ANSWER: Different treatment of any persons, including inmates, based on their geographic 
locations (i.e., judicial circuit) does not constitute a violation of equal protection. A split in the 
circuits, which results in different treatment of persons based upon their locations, is one of the 
typical reasons for the Supreme Court deciding to hear a case. The different treatment in such 
cases is not based on any sort of invalid distinction or classification and, therefore, does not 
provide a basis for a constitutional challenge. 


Kennedy 94 Wouldn’t a single process governing all cases be a better way to 
manage placements in community reentry centers? 

ANSWER: We would prefer to have a consistent process nationwide. 


Kennedy 95 Is this a process that Congress should approve? 

ANSWER: This situation can hopefully be rectified through Congress’ consideration of 
changes to the statutes that govern pre-release custody and die BOP’s designation authority. 

Section 25 1 of the Second Chance Act of 2007 would change the time permitted in pre- 
release custody from the current 1 0 percent of the term of imprisonment, not to exceed 6 months, 
to a period of time that is not more than 12 months. The provision maintains the current ability 
to use the last 1 0 percent of the term, not to exceed 6 months, for home confinement. 

Expanding allowable pre-release custody to 20 percent of the term is needed to provide 
additional reentry assistance to inmates with short sentences. However, for inmates classified as 
minimum or low security, confinement in a residential reentry center is more expensive than 
incarceration in Federal prison, therefore, the expansion of use of residential reentry centers for 
pre-release purposes must be done judiciously and must not be open to an unrestricted 12 
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months. Therefore, the Department’s position is that the 12-month limit must be paired with a 
20 percent limit as well. 

In addition, the provision includes language that attempts to prohibit direct court 
commitments by stating that “Any order, recommendation, or request by a sentencing court that 
a convicted person serve a term of imprisonment in a community corrections facility shall have 
no binding effect on the authority of the Bureau...to determine or change the place of 
imprisonment of that person.” 

We believe that a stringent prohibition on direct court placements is essential; and we 
included preferred language as an attachment to our August 1, 2007, letter to the Committee 
presenting views on the Second Chance Act of 2007 that addresses both of these concerns. 


Kennedy 99 In one of my written questions after your January 18, 2007 
appearance before the committee, I asked this question about the standard for revoking 
gun dealers’ licenses after they have committed offenses: “Does the Department support 
reducing the burden of proof to revoke a license from a ‘willful’ violation to a ‘knowing’ 
violation, one that would not require years of repeat offenses to revoke a license?” In your 
response of April 5, you noted that “willful” is the current standard, but failed to state 
whether the Department supports reducing this to a “knowing” standard. Does the 
Department support such a reduction? Please explain in detail. 

ANSWER: The current standard of willfulness, as articulated in case law (purposeful disregard 
of, or plain indifference to, a known legal duty) is sufficient. See Procaccio v. Lambert 2007 
FED App. 0365N (6 th Cir. 2007); RSM. Inc, v. Herbert. 466 F.3d 3 16 (4 U ' Cir. 2006); Article II 
Gun Shop v. Gonzales . 441 F.3d 492 (7 th Cir. 2006); Willingham Sports, Inc, v. ATF. 4 1 5 F.3d 
1274 (1 l lh Cir. 2005). The Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF’s) 
mission is to achieve compliance from Federal firearms licensees to help protect public safety, 
and the current willfulness standard strikes an appropriate balance by allowing Federal Firearms 
Licenses (FFLs) an opportunity to comply while at the same time allowing ATF to remove those 
from the industry that are a danger to the public. 


Kennedy 134 Your contradictory and misleading statements about the Terrorist 
Surveillance Program have been well documented. In February 2006 you said, “there has 
not been any significant disagreement about the program the President has confirmed. 
With respect to what the President has confirmed, I do not believe these DOJ officials that 
you were identifying bad concerns about this program.” Former Deputy Attorney General 
Comey’s testimony, however, appeared to contradict this account. On July 24th, you 
testified to the same essential set of facts - most importantly that there was a significant 
disagreement involving senior DOJ officials over a national security surveillance program. 
In response to claims that you perjured yourself, you maintain that the intelligence 
activities at the heart of the disagreement are somehow distinct from the intelligence 
program that the President confirmed in December 2005. Two days later, however, FBI 
Director Robert Mueller again seemed to contradict your testimony, telling Congress that 
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the discussions that took place at the hospital concerned an “NSA program that has been 
much discussed.” As you noted in your testimony there has only been one NSA 
surveillance program confirmed by the President and discussed publicly, leaving little 
room to misinterpret the FBI Director’s remarks. The Chairman of the Senate Intelligence 
Committee, Senator Rockefeller, who was briefed on all of the intelligence activities, has 
similarly stated that they were all understood to be part of one program. Because of the 
doubt cast upon your testimony, and the consistent rejection by those involved of the 
distinctions that you rely on in that testimony, it is clear that you cannot continue to parse 
language on this issue while maintaining your credibility. In answering the following 
questions please answer truthfully and directly. To remove any doubt as to the distinctions 
you are relying upon please explain whether an intelligence “program” may consist of 
several intelligence activities, or if a program is always related to a single activity. 

ANSWER: As you know, operational details concerning the Terrorist Surveillance Program 
(TSP) remain highly classified. Throughout the war on terror, the Administration has notified 
the Congress concerning the classified intelligence activities of the United States through 
appropriate briefings of the intelligence committees and congressional leadership. The full 
membership of each intelligence committee has been briefed on the TSP, as have other members 
of the Congressional leadership. Current and former Administration officials also have testified 
in closed hearings regarding these matters. On July 31, 2007, the Director of National 
intelligence sent a letter to the Chairman and the Ranking Member discussing this topic, and on 
August 1, 2007, Former Attorney General Gonzales sent an additional letter to the Chairman and 
the Ranking Member about this matter. We are not able to provide additional details, beyond 
those already provided by current and former officials, regarding the meetings you reference at 
this time. 


Kennedy 135 If a program does consist of more than one activity, and without 

discussing the classified activities themselves, was it your understanding that the NSA 
surveillance activities being discussed at the time of the disagreement were all part of the 
same program? For instance, were they all briefed under one overarching title? Did they 
all receive funding under one programmatic title? Were all of the activities reviewed by 
the Department of Justice’s Office of Legal Counsel together as a coordinated package of 
intelligence activities? Please provide any documentation in supporting your answers to 
these questions. 

ANSWER: Please see the response to question 134, above. 


Kennedy 136 Without going into the substance of any changes, is it your view that 
the NSA Terrorist Surveillance Program that existed before the visit to Attorney General 
Ashcroft in the hospital was changed into a different NSA Terrorist Surveillance Program 
due to the subsequent addition or revision of the intelligence activities contained in the 
program? 

ANSWER: Please see the response to question 1 34, above. 
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Kennedy 137 Did this change occur because of the elimination of an NSA data 
mining activity? Were any other intelligence activities changed or eliminated? 

ANSWER: Please see the response to question 134, above. 


Kennedy 138 Did you testify to this Committee that there was no disagreement over 
the “program” that the President confirmed to the American people, based on the above 
rationale that elimination of contentious activities contained within a single program 
results in the creation of a new program? 

ANSWER: Please see the response to question 134, above. 


Kennedy 139 If so, this would suggest that even when there is clear disagreement 

over the direction of a “program”, the removal of controversial elements always creates a 
new program abont which one may claim there has been no disagreement. Given this 
misleading reasoning, would it have been more accurate to say that there had been no 
significant disagreement over the intelligence activities that the President has confirmed to 
the American people? 

ANSWER: Please see the response to question 1 34, above. 


Kennedy 140 If this account is incorrect, is it your view, instead, that the 
intelligence activities at the heart of the disagreement were never part of the NSA Terrorist 
Surveillance Program? If that is true, then to which program did these activities belong? 
Please be specific. 

ANSWER: Please see the response to question 134, above. 


Kennedy 141 Was it your understanding at the time that the Chairman of the 
Senate Intelligence Committee and the FBI Director regarded the activities as falling under 
one program, as they have testified? Did they ever communicate this understanding to you 
in conversation or through written documents? 

ANSWER: Please see the response to question 134, above. 


Kennedy 147 At the July 24, 2007 hearing on oversight of the Department of 
Justice, I asked you to explain the Department’s poor record of enforcing the Voting Rights 
Act’s prohibition of voting discrimination against African Americans. As I noted then, the 
Assistant Attorney General for Civil Rights recently sent the Committee a letter stating 
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that the Department had filed four cases during this Administration alleging 
discrimination against African Americans in voting. However, of the cases he identified, 
one was actually investigated and approved during the Clinton Administration (U.S. v. 
Crockett County (W.D. Tenn.)), and another involved language discrimination, not 
discrimination based on race (U.S. v. Miami-Dade County (S.D. Fla.)). So the Bush 
Administration actually has filed only two voting rights cases on race discrimination 
against African Americans - and it took until 2006 to file those. Yet the Clinton 
Administration filed 18 voting rights cases alleging race discrimination against African 
Americans under Section 2 of the Voting Rights Act. Before you were confirmed as 
Attorney General, you told the Committee that you would give “special emphasis” to the 
Department’s role in protecting civil rights and the right to vote. Given that promise, why 
has the Department given so little attention to combating race discrimination in voting 
against African Americans? 

ANSWER: During this Administration, the Civil Rights Division has been exceptionally active 
in enforcing all provisions of the Voting Rights Act and has set a number of records in 
enforcement. 

As stated in the attached letter from Principal Deputy Assistant Attorney General Richard 
Hertling to Chairman Leahy dated July 3, 2007, during this Administration, the Voting Section 
(Section) of the Civil Rights Division has filed four cases and successfully litigated a fifth, in 
addition to interposing thirty-six Section 5 objections, on behalf of African-American voters in 
various jurisdictions. The cases filed include United States v. Crockett County (W.D. Tenn.); 
United States v. Euclid (N.D. Ohio); United States v. Miami-Dade County (S.D. Fla.); and 
United States v. North Harris Montgomery Community College District (S.D. Tex.), which also 
involved protecting the rights of Hispanic citizens. In addition, we successfully litigated United 
States v. Charleston County, South Carolina (D.S.C.) and successfully defended that victory 
through appeal to the U.S. Supreme Court. Though Crockett County was investigated and 
approved during the prior Administration, it was filed and litigated during this Administration. 
Miami-Dade County involved violations of Section 208 of the Voting Rights Act and alleged that 
county poll officials effectively prevented Creole-speaking Haitian-American voters in Miami- 
Dade County with limited ability to understand English from securing assistance at the polls 
from persons of their choice. 

Further, a majority of all of the Division’s cases ever brought on behalf of both Hispanic 
and Asian voters in history under the substantive provisions of the Act were brought during this 
Administration. On September 27, 2007, the Justice Department announced the settlement of a 
lawsuit against Kane County, Illinois, alleging violations of the rights of Spanish-speaking voters 
under the Voting Rights Act. The settlement agreement with Kane County requires the county to 
provide all voting materials and assistance in Spanish as well as in English and ensures that 
voters with limited English-proficiency can receive assistance from the persons of their choice. 

It also permits the Justice Department to monitor future elections. Similarly, the Division has 
obtained improved and extended consent agreements to better protect Native American voters in 
many jurisdictions, including Bernalillo, Cibola, Sandoval, and Socorro Counties, New Mexico. 
The Division also filed a new lawsuit under the National Voter Registration Act to protect 
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Laguna Pueblo and other Native American voters in Cibola County; Further, we have obtained a 
Choctaw language program for Mississippi, where nine counties are covered under Section 203. 

During this Administration, the Division has brought two thirds of ail cases in history 
under the minority language provisions of the Voting Rights Act, with a total of 26 of the 39 
cases ever filed by the Division. These have included the first cases ever filed by the Section on 
behalf of Filipino, Korean, and Vietnamese Americans, and the first two cases ever filed by the 
Section under Section 4(e) of the Voting Rights Act On September 20, 2007, the Department 
reached a settlement agreement with the City of Walnut, California, which requires the city to 
provide all voting materials and assistance in Chinese and Korean as well as in English and to 
permit the Justice Department to monitor future elections. This is the first lawsuit ever filed by 
the Civil Rights Division on behalf of Korean American voters. 

The Division also has filed over 75 percent of all cases ever filed under Section 208 of 
the Voting Rights Act, an important protection against voter suppression through its guarantee of 
the right of voters who need assistance in casting their ballots to receive that assistance from any 
person of their choice other than their employer or union officer. The Civil Rights Division has 
filed seven lawsuits under Section 208 during this Administration, including the first case under 
the Act on behalf of Haitian Americans. The Division also filed the first case under Section 5 
since 1998. 

The Civil Rights Division also has been vigorous in its Section 2 enforcement. In the last 
year, the Civil Rights Division obtained preliminary injunctions against the use of at-large 
election systems in two cases. There had been no previous comparable preliminary injunctions 
since 1986 and only four previous such injunctions in the history of the Act. In all, during this 
Administration, the Civil Rights Division has filed eleven cases under Section 2 and successfully 
tried additional cases filed in the previous Administration. The Civil Rights Division has filed 
these eleven Section 2 cases across the country, in Colorado, Florida, Georgia, Massachusetts, 
Mississippi, New York, Ohio, Pennsylvania, and Tennessee. In addition to challenging 
discriminatory at-large election systems, the Division also has filed ground-breaking lawsuits in 
a vigorous campaign against vote suppression. Such lawsuits include United States v. Long 
County. Georgia, where Latino voters were subjected to spurious race-based challenges, and 
United States v. City of Boston, Massachusetts, where ballots were taken from minority voters 
and marked contrary to the voters’ wishes, as well as the many lawsuits under Section 208 filed 
by the Division, including those noted previously. 

The Civil Rights Division has also breathed new life into other statutes it is responsible 
for enforcing. The Division has filed the first case in decades under the Civil Rights Act of 
1960. During this Administration, the Division already has surpassed the number of cases filed 
in the previous Administration under the Uniformed and Overseas Citizens Absentee Voting Act. 
The Division has filed a majority of all cases under the National Voter Registration Act (NVRA), 
including the first Section 7 “agency” cases since 1996. The Division recently filed an NVRA 
lawsuit in Cibola County, New Mexico, where hundreds of voter registration applications were 
not processed in a timely fashion, and where Native American voters were removed from the 
voter lists without the notice required by the list maintenance provisions of the NVRA. 
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The Cibola County case also involved a claim under the Help America Vote Act 
(HAVA), as Native American voters were not offered provisional ballots as required under the 
statute. HAVA is a major statute that has required an extensive commitment of resources by the 
Division. The Division has filed nine lawsuits under HAVA since it was passed in 2002 and has 
performed extensive outreach to state and local election offices to encourage voluntary 
compliance with the Act’s complex provisions. 

In all, the Civil Rights Division actually has filed substantially more voting cases during 
this Administration than were filed during the comparable period of die previous Administration. 


Kennedy 148 When I asked about the Department’s voting rights record at the 
hearing, you testified that you had reviewed the testimony of Professor Helen Norton at the 
June 21, 2007 civil rights oversight hearing, and yon disagreed with her conclusions. Yon 
also stated that yon had a detailed conversation with the Assistant Attorney General for 
Civil Rights about Professor Norton’s testimony. This answer was not responsive to my 
question about voting rights enforcement, because Professor Norton’s testimony addressed 
only the Department’s record on job discrimination and did not mention voting cases. 
Please clarify your testimony on this issue. In particular, when yon stated that you and Mr. 
Kim “talked about the numbers and the cases” and concluded that the testimony at the 
June 20, 2007 civil rights oversight hearing “was either mistaken or just plain wrong,” 
were you referring to the Department’s cases alleging job discrimination or its voting 
cases? Please explain in detail why you believe the testimony was incorrect. In addition, to 
the extent that yon think testimony at the June 21, 2007 hearing relied on incorrect data 
about the Department’s case filings, please provide the complete and correct data. 

ANSWER: With respect, Professor Norton’s analysis is misleading. The Civil Rights Division 
remains diligent in combating employment discrimination on behalf of all Americans, one of the 
Division’s most long-standing obligations. Title VII of the Civil Rights Act of 1964, as 
amended, prohibits employment discrimination on the basis of race, color, religion, sex, or 
national origin. Most allegations of employment discrimination are made against private 
employers. Those claims are investigated and potentially litigated by the Equal Employment 
Opportunity Commission (EEOC). However, the Civil Rights Division’s Employment Litigation 
Section is responsible for one vital aspect of Title VII enforcement: discrimination by public 
employers. 

Pursuant to Section 707 of Title VII, the Attorney General has authority to bring suit 
against a State or local government employer where there is reason to believe that a “pattern or 
practice” of discrimination exists. These cases are factually and legally complex, as well as 
time-consuming and resource-intensive. In FY 2006, we filed three complaints (as many as filed 
during the last three years of the previous Administration combined) alleging a pattern or 
practice of employment discrimination. 

In United States v. City of Virginia Beach and United States v. City of Chesapeake , the 
Division alleged that the cities had violated Section 707 by screening applicants for entry-level 
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police officer positions in a manner that had an unlawful disparate impact on African-American 
and Hispanic applicants. In Virginia Beach , the parties reached a consent decree providing that 
the City will use the test as one component of its written examination and not as a separate 
pass/fail screening mechanism with its own cutoff score. On June 15, 2007, the court 
provisionally entered a consent decree in the City of Chesapeake litigation. Under the decree, 
the City will create a fund to provide back pay to African-American and Hispanic applicants who 
were denied employment solely because of the City’s use of a math test as a pass/fail screening 
device. The City also will provide priority job offers for African-American and Hispanic 
applicants who are currently qualified for the entry-level police officer job but were screened out 
solely because of their performance on the math test. The City will provide retroactive seniority 
to such hires when they complete the training academy. In addition, the City agreed that, while it 
will still use scores on the mathematics test in combination with applicants’ scores on other tests, 
it will not prospectively use the mathematics test as a stand alone pass/fail screening device. 

We filed or authorized three pattern or practice cases in Fiscal Year 2007. One recent 
case highlights our efforts, fn United States v. City of New York, filed on May 2 1 , 2007, the 
Division alleged that since 1999, the City of New York has engaged in a pattern or practice of 
discrimination against African-American and Hispanic applicants for the position of entry-level 
firefighter in the Fire Department of the City of New York (FDNY) in violation of Title VII. 
Specifically, the complaint alleges that the City’s use of two written examinations as pass/fail 
screening devices and the City’s rank-order processing of applicants from its firefighter 
eligibility lists based on applicants’ scores on the written examinations (in combination with 
scores on a physical performance test) have resulted in disparate impact against African- 
American and Hispanic applicants and are not job related and consistent with business necessity. 
The complaint was filed pursuant to Sections 706 and 707 of Title VII, and was expanded to 
include discrimination against Hispanics as a result of the Division’s investigation. 

This Administration places a very high priority on developing successful cases. Our 
results reflect this effort. To date, this Administration has prevailed in or favorably resolved 
every complaint that it has filed under Section 706. With the sole exception of United States v. 
City of Garland, which was filed in 1998, this Administration has successfully prosecuted or 
favorably resolved every case it has brought to trial under Section 707. 

The Division also has enforcement responsibility for the Uniformed Service Employment 
and Reemployment Rights Act of 1994 (USERRA). USERRA was enacted to protect veterans 
of the armed services when they seek to resume the job they left to serve their country. 

USERRA enables those who serve their country to return to their civilian positions with the 
seniority, status, rate of pay, health benefits, and pension benefits they would have received if 
they had worked continuously for their employer. In Fiscal Year 2006, the Division filed four 
USERRA complaints in Federal district court and resolved six cases. 

During Fiscal Year 2006, we brought the first USERRA class action complaint ever filed 
by the United States. The original class action complaint, which was filed on behalf of the 
individual plaintiffs we represent, charges that American Airlines (AA) violated USERRA by 
denying employment benefits to three pilots and a putative class of other pilots during their 
military service. Specifically, the complaint alleges that AA conducted an audit of the leave 
taken for military service by AA pilots in 200 1 and, based on the results of the audit, reduced the 
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employment benefits of its pilots who had taken military leave, but did not reduce the same 
benefits of its pilots who had taken similar types of non-military leave. Other examples of recent 
USERRA suits include Richard White v. S.O.G. Specialty Knives, in which a reservist’s 
employer terminated him on the very day that the reservist gave notice of being called to active 
duty. We resolved this case through a consent decree that resulted in a monetary payment to the 
reservist. In McCullough v. City of Independence, Missouri, the Division filed suit on behalf of 
Wesley McCullough, whose employer allegedly disciplined him for failing to submit “written” 
orders to obtain military leave. We entered into a consent decree in which the employer agreed 
to rescind the discipline and provide Mr. McCullough payment for the time he was suspended. 
The employer also agreed to amend its policies to allow for verbal notice of military service. 

As of Fall 2007, we had filed five USERRA complaints in district court and resolved five 
cases. Additionally, the United States Attorney’s Offices had resolved three cases this fiscal 
year. One of these cases we have resolved in the current fiscal year is McKeage v. Town of 
Stewartstown, New Hampshire. In that case, the Town sent Staff Sergeant Brendon McKeage a 
letter while he was on active duty in Iraq telling him he no longer had his job with the Town. 
McKeage had been employed as the Chief of Police for the Town of Stewartstown. When the 
citizens of Stewartstown learned that their Chief of Police had been terminated while serving his 
country, they voted to censure the Town for its “outrageous and illegal” conduct. Despite this 
public censure, the Town still refused to reemploy SSG McKeage in his former position. Once 
we notified Stewartstown that we intended to sue, the employer decided to settle the case. The 
settlement terms include a payment to SSG McKeage of $25,000 in back wages. 

The Division has proactively sought to provide information to members of the military 
about their rights under USERRA and other laws. For example, we recently launched a website 
for service members (www.servicemembers.gov) explaining their rights under USERRA, the 
Uniformed and Overseas Citizen Absentee Voting Act (UOCAVA), and the Servicemembers’ 
Civil Relief Act (SCRA). 


Kennedy 149 The Department’s Voting Section traditionally has maintained a list 
of all cases filed by the Section since October 1976, which identifies the particular statute or 
statutes involved in each case. Please provide an up-to-date copy of the Voting Section case 
list, showing all cases filed by the Voting Section or in which the Section has intervened. If 
the Department no longer maintains this list, please state when and why it ceased to do so, 
and please explain how the Civil Rights Division management is able to keep track of the 
voting section’s caseload without this information. 

ANSWER: Attached please find a copy of the list of cases filed by the Voting Section since 
October 1976. 


Kennedy 150 At the June 21, 2007 civil rights oversight hearing, the Committee 
received detailed testimony about the steep decline in the Department’s enforcement of 
Title VII of the Civil Rights Act of 1964. Specifically, through the Civil Rights Division, the 
Department has filed and resolved substantially fewer Title VII lawsuits compared to the 
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previous Administration, even though it now has more attorneys. This information is 
confirmed by information on the Civil Rights Division’s website. If you exclude cases that 
were developed by the Clinton Administration or by a U.S. Attorney’s office, according to 
the Division's website, the Department has filed only 39 Title VII job discrimination cases 
since 2001. The Section currently has almost 40 attorneys, so it should have a stronger 
enforcement record. How do you explain the decline in the Department’s Title VII 
enforcement? 

ANSWER: Please see the response to question 148, above. 


Kennedy 151 Do you have any reason to believe that vigorous enforcement of the 
nation’s laws against race discrimination is less needed today than it was in the late 1990s? 
If so, please explain. 

ANSWER: All of our civil rights laws remains as important today as it was the day the statutes 
were enacted. The Justice Department remains committed to the vigorous enforcement of our 
Nation’s civil rights laws. 


Kennedy 152 Do you disagree with Professor Norton’s testimony that the Bush 
Administration has resolved and filed significantly fewer Title VII cases that the Clinton 
Administration? Please provide a detailed list of all cases or matters filed or resolved in the 
Clinton Administration, and a brief description of each. Please also provide a detailed list 
of ail cases or matters filed or resolved by the Bush Administration, and a brief description 
of each. To the extent that these cases have not been listed on the Division’s website, please 
explain the reasons for that omission. 

ANSWER: Please see the attached list of cases. As stated on the Division’s website, only a 
sample of the Section’s complaints, court-approved consent decrees and judgments, and out-of- 
court settlements are included. 

Please see the above response to question 148 for further information on the Division’s 
vigorous enforcement of Title VII. 


Kennedy 153 In addition to enforcing Title VII with respect to state and local 
government employers, the Civil Rights Division’s Employment Litigation Section also 
defends the United States and federal agencies in actions challenging the constitutionality 
of federal civil rights programs and policies. Please provide a copy of the complaint in each 
case in which the Employment Litigation Section has served as a defendant since January 
1, 2005. 

ANSWER: The Employment Litigation Section has never served as a defendant in an action 
challenging the constitutionality of a Federal civil rights program or policy. The Section has, 
however, served as trial counsel in suits challenging the application or enforcement of Federal 
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laws that prohibit discrimination or require affirmative action by government contractors or 
recipients of federal financial assistance. We note that no such complaints have been filed since 
January 1, 2005. 


Kennedy 154 At the June 21, 2007 hearing on civil rights oversight. Professor 
Norton testified that the cases approved for suit in this Administration “reveal a 
disquieting shift in enforcement priorities, as [the Section’s] docket - now significantly 
reduced - devotes an even smaller proportion of its resources to job discrimination 
experienced by African Americans and Latinos.” Her statement reflects the information 
on the Division’s official website. Although workers who suffer discrimination on the job 
deserve a remedy whatever their race, the Department also should focus its Title VII 
enforcement on the areas of greatest need. According to data maintained by the EEOC, in 
each year since 2001, approximately eight times as many race discrimination charges have 
been filed nationwide by African Americans as by whites, although whites make up a far 
greater proportion of the overall population. In addition, the vast majority of race 
discrimination charges that the EEOC has referred to your Department have been filed by 
African Americans. This is a powerful indication that race discrimination against African 
Americans occurs more frequently in the nation’s workplaces than race discrimination 
against whites. Yet the Civil Rights Division’s Employment Litigation Section has filed 
almost as many cases alleging national origin or race discrimination against whites as 
against African Americans and Latinos combined. Please explain the reasons for this shift 
in the Department’s Title VII enforcement priorities. 

ANSWER: Title VII of the Civil Rights Act of 1964, as amended, prohibits discrimination in 
employment on the basis of race, color, national origin, sex, or religion. The Civil Rights 
Division is committed to vigorously enforcing Title VII and combating employment 
discrimination on behalf of ail Americans. 

Last year, the Division filed three lawsuits alleging a pattern or practice of employment 
discrimination. This compares to one filed in FY 1998; one filed in FY 1999; and one filed in 
FY 2000. The lawsuits filed in 2006 included United States v. City of Virginia Beach (E.D. Va.), 
and United States v. City of Chesapeake (E.D. Va.), in which the Division alleged that the 
defendants had violated Section 707 by screening applicants for entry-level police officer 
positions in a manner that had an unlawful disparate impact on African-American and Hispanic 
applicants. We have filed or authorized three pattern or practice cases thus far in FY 2007. 
Please see the answer to question 148 for more discussion of all of these cases. 

In addition to four pattern or practice cases filed on behalf of African Americans, the 
Division has filed or authorized seven Section 706 cases on behalf of African-American workers 
during this Administration. For example, on November 2, 2006, the Division filed a complaint 
in United States v. Board of Directors of Tallahassee Community College (N.D, Fla.), pursuant 
to Section 706 of Title VII, alleging that the victim was discriminated against on the basis of his 
race when he was not promoted to a particular position. On July 13, 2004, we filed a complaint 
in intervention in Lemons & United States v. Pattonville Fire Protection District (E.D. Mo.), 
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pursuant to Section 706 of Title VH, alleging that the victim was harassed on the basis of his race 
and constructively discharged from his unit. 

During this Administration, the Division also has vindicated the rights of Hispanic 
workers who have been discriminated against on the basis of national origin in violation of Title 
VII. For example, in addition to filing three pattern or practice cases on behalf of Hispanics, the 
Division obtained a settlement agreement with the District of Columbia Public Schools that 
favorably resolved, pre-suit, a Section 706 referral in which the charging party, a Hispanic man, 
alleged that he was the victim of discrimination on the basis of national origin. 

This Administration places a very high priority on developing successful cases. Our 
results reflect this effort. To date, this Administration has prevailed in or favorably resolved 
every complaint that it has filed under Section 706. With the sole exception of United States v. 
City of Garland, which was filed in 1998, this Administration has successfully prosecuted or 
favorably resolved every case it has brought to trial under Section 707. 

During the past six years, the Division has filed employment discrimination lawsuits on 
behalf of African Americans, Hispanic Americans, Native Americans and women, among others. 
We are fully committed to the vigorous enforcement of Federal law. 


Kennedy 155 Has the Civil Rights Division sought to increase the number of race 
discrimination cases filed on behalf of white males? If so, please explain why that this 
category of cases merits greater focus than enforcement of discrimination cases against 
African Americans or Latinos. 

ANSWER: Please see the above response to question 154. The Division is committed to 
enforcing the federal civil rights laws on behalf of all Americans. Former Assistant Attorney 
General Wan J. Kim made a pledge to take his cases where he found them and to bring any case 
where he found a recognizable violation of the law based upon the facts that would be sufficient 
for the Division to prove that violation in court. The Division has been, and will continue to be, 
committed to honoring this pledge. As the Jackson, Mississippi, Clarion-Ledger editorialized on 
January 31, 2007, “Discrimination is discrimination - and it’s wrong in whatever color it comes. 
That’s the law.” 


Kennedy 156 According to EEOC data, since 2001, over half of the nearly 300 
charges of national origin discrimination that EEOC has referred to the Department after 
finding reasonable cause to believe discrimination occurred have been filed by Latinos. Yet 
in this Administration, the Department has not filed a single case of national origin 
discrimination based on an EEOC charge filed by a Latino. The Section has filed four 
cases, however, based on EEOC charges alleging race or national origin discrimination 
against whites. Please explain why you chose to file suit on discrimination charges filed by 
whites but not on charges filed by Latinos. 

ANSWER: Please see the responses to questions 154 and 155, above. 
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Kennedy 157 The Department’s decision to focus on race discrimination cases 
against the group that appears least likely to suffer race discrimination in the workplace 
may be interpreted by some as a political message that the Department is not interested in 
protecting the rights of those most in need of our civil rights laws. What is your response 
to that concern? 

ANSWER: Please see the responses to questions 1 54 and 155, above. 


Kennedy 158 The information included on the Employment Litigation Section’s 
website does not indicate the race of the victim involved in one of the Section’s race 
discrimination cases. Please provide that information with regard to the charging party in 
United States v. Weimar Independent School District. 

ANSWER: The charging party in United States v. Weimar Independent School District is 
African American. 


Kennedy 159 The Department’s Employment Litigation Section, which is 
responsible for enforcing Title VII of the Civil Rights Act of 1964, has undergone a large 
number of personnel changes in the Bush Administration. Please provide: The number of 
trial attorneys who have left the Section since 2001. 

ANSWER: As of January 2008, thirty-seven trial attorneys have left the Employment 
Litigation Section since 2001 . 


Kennedy 160 The number of attorney supervisors (i.e., attorneys in the position of 
Special Litigation Counsel, Deputy Chief, or Chief) who have left the section since 2001. 

ANSWER: As of January 2008, eleven attorney supervisors have left the Employment 
Litigation Section since 2001. 


Kennedy 161 The loss of experienced attorneys appears to have undermined the 
work of the Section. In addition to the overall decline in the Section’s caseload, the Section 
also has filed fewer Title VII cases alleging a pattern or practice of discrimination in this 
Administration than during the Clinton Administration. Of the approximately 36 
attorneys now serving in the Division, how many have ever participated in the trial of a 
case alleging pattern or practice discrimination under Title VII? If the Department does 
not regularly track this information, I ask that you obtain it from the Civil Rights 
Division’s Employment Litigation Section. 
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ANSWER: Please see the above response to question 154 regarding the Section’s 
accomplishments during this Administration, In addition, the average rate of attorney attrition in 
the Civil Rights Division during this Administration is almost identical (differing by less than 
1 ,5percent) to a comparable period of the prior Administration. During this Administration, the 
peak attrition rate for attorneys occurred in 2005, when a number of attorneys accepted a 
retirement package offered to multiple Justice Department components. 

Since 1994, only five of the Section’s pattern or practice cases have gone to trial - two 
during the prior Administration and three during this Administration thus far. The Employment 
Litigation Section does not track the number of attorneys who have participated in pattern or 
practice case trials. 


Kennedy 162 Of the supervisory attorneys currently in the Section (i.e., attorneys in 

the position of Special Litigation Counsel, Deputy Chief, or Chief), have all of them 
participated in the trial of a Title VII pattern or practice case? If not, please provide the 
number of supervisory attorneys who have such experience. 

ANSWER: Please see the above response to question 161 . Three of the five current 
supervisory attorneys in the Employment Litigation Section have participated in pattern or 
practice cases that have gone to trial. 


Kennedy 163 On many occasions, I and other members of the Judiciary Committee 
have expressed concerns about the Department’s record in enforcing Title VII. Have you 
done anything to investigate or address these concerns? If so, please state in detail what 
you have done. 

ANSWER: Please see the responses to questions 148 and 154, above. 


Kennedy 164 There have been recent reports that racial and ethnic diversity has 
declined among attorneys hired to work in parts of the Civil Rights Division. WJLA TV 
recently reported that only 2 of 50 attorneys in the Criminal Section are African 
Americans, a significant drop from past years. Because of its mission and prestige, the 
Civil Rights Division in particular has long attracted a very diverse group of attorney 
applicants, so these reports are very disturbing. Do you agree that diversity in attorney 
hiring is an important goal? 

ANSWER: Attorneys from an extremely wide variety of backgrounds have been hired to work 
in the Division since 2001. The Civil Rights Division, like every other component of the 
Department of Justice, is charged with enforcing the laws passed by Congress. As such, we seek 
to hire outstanding attorneys with demonstrated legal skills and abilities. The Department 
considers attorneys from a wide variety of educational backgrounds, professional experiences, 
and demonstrated qualities. Of course, all of our attorneys, regardless of their racial or ethnic 
background, are fully committed to the work of the Division, 
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The Civil Rights Division has hired a diverse group of attorneys from a wide variety of 
backgrounds. Over the past five fiscal years, 27percent of the new attorney hires in the Civil 
Rights Division were minorities. This is nearly three times the national average, as reported in a 
2004 study by the American Bar Association, which found that minority representation in the 
legal profession is about 9.7percent. The ABA study also found that nationally, African 
Americans represent 3.9percent of lawyers, or approximately 1 in 25. 

In addition, this Administration has promoted as many minorities to section management 
positions in the Civil Rights Division in six years as the previous administration did in eight 
years. Indeed, at the end of the previous Administration, the Civil Rights Division had no 
minority Section Chiefs. This Administration has since promoted two minority Section Chiefs, 
including the first Hispanic Section Chief in the Division’s fifty year history. 


Kennedy 166 Is there any legitimate reason for the low number of African 
American Attorneys in the Division’s Criminal Section? Please examine this issue and give 
us a specific response explaining the reasons for the lack of diversity in Criminal Section 
attorneys? 

ANSWER: Please see the response to question 164, above. 


Kennedy 167 This concern also applies to the Voting Section of the Civil Rights 
Division. National Public Radio reports that several African American attorneys have left 
the Section in recent months, and that it now has only 2 African American attorneys out of 
about 35. How do you explain the decline in the number of African American attorneys in 
the Voting Section? 

ANSWER: Please see the response to question 164, above. 


Kennedy 168 Since the Voting Section was created in large part to address race 
discrimination in voting against African Americans, do you agree that it’s important for 
the Section to have African American attorneys? 

ANSWER: Please see the response to question 164, above. 

Kennedy 169 Teresa Lynn, a civil rights analyst who retired from the Voting 
Section last year after three decades, told NPR about her experience. She said that 
attorneys hired for the Section in recent years seemed to be less committed to civil rights 
enforcement than their counterparts in earlier years. The Boston Globe found the same 
problem in the Section in 2083. You said you disagreed with the Globe’s findings. How do 
you explain the change in the backgrounds of these attorneys? 
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ANSWER: We respectfully disagree with many of the assertions made in the Boston Globe 
article, nor is it clear what methodology was employed in reaching its conclusions. Attorneys 
from an extremely wide variety of backgrounds have been hired to work in the Division since 
2001 . The Civil Rights Division, like every other component of the Department of Justice, is 
charged with enforcing the laws passed by Congress. As such, we seek to hire outstanding 
attorneys with demonstrated legal skills and abilities. The Department considers attorneys from 
a wide variety of educational backgrounds, professional experiences, and demonstrated qualities. 


Kennedy 20b In your response received by the Committee on July 22, 2007, to 
written questions, you stated that “as a general matter, candidates for interim U.S. 
Attorneys do go through a recommendation process.” Please describe the recommendation 
process for Mr. Schlozman, including the names and titles of persons involved, and any 
other information that would help us to understand how and why Mr. Schlozman was 
chosen. In addition, please provide any written documentation related to the 
recommendations and appointment of Mr. Schlozman as interim U.S. Attorney. 

ANSWER: Mr. Schlozman, one of the candidates considered for the position of temporary 
United States Attorney in the Western District of Missouri, and who was then serving as the 
Principal Deputy Assistant Attorney General in the Civil Rights Division— was interviewed for 
the temporary United States Attorney position on March 17, 2006. At that time, such interviews 
would usually be conducted by members of the Senior Staff, including Michael A. Battle, 
Director of the Executive Office for United States Attorneys; David Margolis, Associate Deputy 
Attorney General; and Monica M. Goodling, Counsel to the Attorney General and White House 
Liaison. The order appointing Mr. Schlozman to be interim United States Attorney was signed 
on March 23, 2006. 


Kennedy 207 In question 158, 1 asked whether those responsible for selecting Mr. 
Schlozman as interim U.S. Attorney knew of Mr. Schlozman’s role in approving 
discriminatory voting changes in Texas and Georgia over the virtually unanimous 
objections of the career staff of the Voting Section. You responded that you did not recall 
discussions of his qualifications, but expected that “Mr. Schlozman’s work in the Civil 
Rights Division was a factor DOJ staff would consider in its evaluation of his candidacy for 
an interim U.S. Attorney appointment.” Was Mr. Schlozman’s work on the Texas and 
Georgia preclearances a positive factor in the evaluation? If not, why was he nonetheless 
recommended? 

ANSWER: Mr. Schlozman was interviewed by members of the Senior Staff who usually 
interview prospective United States Attorney candidates and was found suitable for the position. 
Interviews of candidates for interim United States Attorney typically cover a candidate’s current 
duties at the Department of Justice. No record is available of the deliberations that took place 
following Mr. Schlozman’s interview in March 2006. 
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Kennedy 210 In response to my question 159, you said that “we did not use the 
Patriot Act’s interim appointment authority for Mr. Schlozman.” However, Mr. 
Schlozman served as an interim U.S. Attorney for over a year, from March of last year to 
April of this year. Before you received authority to make indefinite interim appointments 
under the Patriot Act, interim appointments lasted no longer than 120 days. After that, the 
chief judge of a district court could appoint an interim U.S. Attorney who could serve 
indefinitely. Mr. Schlozman clearly served more than 120 days. Please explain why you 
believe you were not exercising the authority you had received under the Patriot Act. 

ANSWER: Upon re-review, it appears that the order appointing Mr. Schlozman to be interim 
United States Attorney was signed on March 23, 2006, 14 days after the President signed the 
USA PATRIOT Improvement and Reauthorization Act. He therefore was appointed with the 
PATRIOT Act Authority. We regret the mistake in calculating the relative date of Mr. 
Schlozman’s appointment. 


Kennedy 212 In your answers of April 5, 2007, to our written questions following 
your Jan. 18, 2007, appearance before the Committee, you responded to Senator Schumer’s 
question 354 that “between 1/1/06 and 1 1/30/06, the FBI opened 38 formal investigations 
involving alleged federal election law violations related to activity leading up to and 
surrounding the 1 1/7/06 election.” You added that these investigations concerned 
allegations of several offenses — “campaign finance violations, ballot fraud, voter 
intimidation, and voter fraud.” Please state how many of the 38 investigations you 
identified were involved with each of the offenses you listed. 

ANSWER: Under the FBI’s file classification system, all investigations involving violations of 
federal election law are maintained under one file classification number. As a result, it is not 
possible to identify numbers of cases involving various types of alleged activities without 
conducting a very labor-intensive manual review of all the case files. In addition, when the FBI 
indicated that there were 38 formal investigations involving “campaign finance violations, ballot 
fraud, voter intimidation, and voter fraud," these categories were not technical investigative 
labels, but were instead general descriptions of a substantial majority of the relevant cases in this 
classification. As with other criminal areas, a large percentage of the 38 investigations (and of 
ail election crime investigations) involves multiple allegations involving a variety of criminal 
activities. Thus, an attempt to distinguish between artificial categories such as "voter 
intimidation" and "voter fraud" would not be meaningful, because it would fail to take into 
account the many cases that involve multiple allegations. 


Kennedy 213 Please note how many of the voter fraud investigations involved 
registration, not votes actually cast. Please also note how many voter fraud investigations 
concerned individual violations versus larger conspiracies, and the approximate number of 
votes or registrations those conspiracies affected. 

ANSWER: Please see the response to question 212, above. 
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Kennedy 218 In questions 213, 214, and 21S, 1 asked for basic background 
information about the attorneys hired to work in the Special Litigation Section of the Civil 
Rights Division. You said that “the Department does not track this information.” Please 
provide the resumes for attorneys hired into any career position in the Special Litigation 
Section since January 1, 2001. 

ANSWER: On April 11, 2007, the Department provided to this Committee copies of the 
resumes of all attorneys hired by the Civil Rights Division during this Administration. 


Kennedy 220 As you know, I’ve long been concerned about the Department’s 
commitment to Section S of the Voting Rights Act, which requires jurisdictions with a 
history of voting discrimination to get federal approval before changing their voting laws. 
In this Administration, there have been repeated reports that the Division’s enforcement 
decisions are based on politics, not law. From the rubber-stamping of Tom DeLay’s 2003 
Texas redistricting plan to the approval of voter photo identification requirements that 
disenfranchised minority citizens, the Department has overruled career attorneys and 
approved discriminatory changes in election rules. In addition to these problems, it 
appears that the Department has reduced its resources for reviewing requests under 
Section 5 of the Voting Rights Act. Under the Clinton Administration, the Department 
typically had about 20 civil rights analysts dedicated to reviewing Section 5 cases. Yet only 
12 analysts were left as of January this year, even though the Assistant Attorney General 
for Civil Rights has said the Department received a record 40 percent increase in requests 
for approval under Section 5 of the Voting Rights Act. Personnel who usually work on 
other issues had to assist in reviewing requests. It’s no surprise that we have begun 
hearing that the Department is having trouble processing these submissions within the 
legal deadline, especially with the large number of su bmissions from Texas. Do you agree 
that the Department’s commitment to Section 5 should include the resources necessary to 
review Section 5 submissions within the legal deadline? 

ANSWER: Each Section 5 submission is processed on receipt and assigned to one or more 
analysts, paralegals, or attorneys. These staff members conduct a review of the file and gather 
information from knowledgeable persons to determine the limited question of whether the 
change was adopted with a discriminatoiy purpose or whether it would have a retrogressive 
effect on minority voters. Members of each affected minority community in the jurisdiction, as 
well as relevant officials, are contacted. 

The large majority of submissions involve routine changes that do not raise issues of 
discrimination cognizable under Section 5. Such submissions are processed routinely by 
analysts, paralegals, and reviewing attorneys. Where a change does raise substantive issues, the 
responsible staff members prepare a memorandum setting forth in neutral fashion the facts and 
legal issues. This process often involves considerable discussion. The authority to interpose an 
objection to a change rests with the Assistant Attorney General for Civil Rights. 

In FY 2006, the Voting Section processed the largest number of Section 5 submissions 
in its history. While 7,080 submissions were received in 2006, only 4,121 submissions were 
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received in 2001, 5,788 in 2002, and 4,750 in 2003. Accordingly, all current staff members, 
including attorneys, are receiving valuable experience reviewing Section 5 submissions. The 
Section also has instituted Section 5 and Geographical Information Systems (GIS) training for 
all attorneys and professional staff. As the census approaches, the Section will continue such 
training, expand it and will incorporate additional training as warranted. 

While four attorneys currently are devoted primarily to Section 5 review, all attorneys, 
including managers, participate in the review of voting changes under Section 5 as the need 
arises. In terms of civil rights analysts, in January 2001, the Section had 14 civil rights 
analysts, compared to 12 in January 2007. As of July 10, 2007, the Voting Section has ten 
civil rights analysts and two contract personnel engaged in the analysis of Section 5 
submissions, and the Section has advertised three civil rights analyst openings. The Section 
also has become very energetic in training interns and extems to analyze the more routine 
voting changes. 

The Section also has initiated e-Submissions so that governments can submit voting 
changes on-line. Among other advantages, this will free significant staff time and resources for 
more effective review of voting changes. In addition, each trial attorney in the Section is 
required to gain expertise in the laws, demographic patterns, and election-related issues in 
several States, enabling them to be better prepared to play the major role that Section attorneys 
traditionally have played in the review of redistricting plans. 

In 2003, the Department conducted a deliberate and careful review of every relevant fact 
relating to the Texas submission of its congressional redistricting under Section 5 of the Voting 
Rights Act, concluding that there was no retrogression in the overall plan. The legislature offset 
one lost opportunity district for Latino voters by creating a new district in that region in which 
Latino voters dependably would be able to elect a representative of their own choice. Indeed, the 
plan was used during the 2004 elections and resulted in an increase in the number of minority 
representatives elected to Congress from Texas. 

In League of United Latin American Citizens v. Perry, 126 S. Ct. 2594 (2006), the 
Supreme Court agreed with the Department’s principal argument that the State did not violate 
Section 2 by redrawing former congressional district 24. The Court also found no violation of 
the Constitution or the Voting Rights Act in thirty -one of Texas’s thirty-two congressional 
districts. The Court’s decision left the Texas redistricting plan largely intact and left it to the 
State to determine how to remedy the lone problem identified as to congressional district 23. 

With respect to district 23, the Supreme Court reversed the decision of the lower court, which 
had found no violation in the redistricting plan, including district 23. Moreover, the Supreme 
Court’s 5-4 decision produced six separate opinions from six different Justices in 120 pages of 
discussion. 

The Supreme Court’s decision in no way calls into question the Department’s decision to 
preclear the Texas redistricting plan under Section 5 of the Voting Rights Act. Indeed, only one 
Justice suggested that Section 5 had been violated; no other Justice joined him in that portion of 
his opinion. The majority’s decision as to district 23 was founded on a new principle, under 
Section 2 of the Voting Rights Act, that the creation of an offsetting majority-minority district 
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may not remedy the loss of a majority-minority district in the same part of the State if the new 
district is not compact enough to preserve communities of interest. Indeed, this new 
compactness inquiry issue was not the subject of briefing and was not addressed by the 
Department. 

In August 2005, the Department precleared a Georgia voter identification law, which 
itself amended an existing voter identification statute that had been precleared by the prior 
Administration. This preclearance decision followed a careful analysis that lasted several 
months and considered all of the relevant factors, including the most recent data available from 
the State of Georgia on the issuance of state photo identification and driver’s license cards and 
the views of minority legislators in Georgia (as well other current and former minority elected 
officials). The data showed, among other things, that the number of people in Georgia who 
already possessed valid photo identification greatly exceeded the total number of registered 
voters and that there was no racial disparity in access to the identification cards. The state 
subsequently adopted, and in April 2006 the Department precleared, a new form of voter 
identification that would be available to voters for free at one or more locations in Georgia’s 159 
counties. On September 6, 2007, the federal district court dismissed the challenge to the 
Georgia voter ID law noting, among other things, that the plaintiffs had identified no individual 
who did not have or could not obtain the requisite ID. The court also rejected plaintiffs’ data 
analyses purporting to show problems with the ID law as unreliable and/or irrelevant. 

Similarly, Georgia’s Supreme Court recently directed that the state case be dismissed for 
lack of standing. As in the federal case, no plaintiff actually was harmed by the statute. 


Kennedy 221 Why have you allowed the number of analysts to drop so sharply? 
ANSWER: Please see the response to question 220, above. 


Kennedy 222 The problem will only grow worse as the 2010 Census approaches. 
After each Census, states adjust their election districts, state-wide redistricting efforts, 
leading to an increase in the number of submissions to the Department. Traditionally, the 
Department would begin planning for that increase well before the Census. We’re still a 
few years away from that, but you will need to hire new analysts and ensure that they have 
the experience they need before the flood of new submissions arrives. Have you considered 
how the Department will handle the increase in submissions after the Census, when it 
doesn’t even have enough personnel now? Please explain how you plan to ensure that the 
Department will be prepared for the increased submissions under Section 5 after the next 
Census. 

ANSWER: Please see the response to question 220, above. 


Kennedy 223 In addition to the loss of personnel, I’m concerned about reports of 
low morale in the Department’s Section 5 Unit. Thirteen of the analysts who review 
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Section 5 requests have left since 2003 - that’s more than are now in the Section. Recently, 
Teresa Lynn, an African American civil rights analyst who served for 33 years in the 
Section 5 unit, said she retired because of "fear of retaliation" and "disparate treatment of 
civil rights analysts based on race." She spoke of low morale among the Section 5 analysts 
and said the Chief of the Voting Section and the new Deputy Chief of the Section S unit 
were responsible. When she retired, Ms. Lynn sent an email to her colleagues saying she 
left “with fond memories of the Voting Section I once knew” and was “gladly escaping the 
plantation it has become.” Those are very serious charges from someone who had spent 
decades in the Department under both Republican and Democratic administrations. Were 
yon aware of these allegations? If not why not? If so, what have you done to get to the 
bottom of this? 

ANSWER: The Department takes very seriously any allegations of disparate treatment based 
on race by its employees. Not only may an employee file an Equal Employment Opportunity 
complaint if that employee feels he or she has received disparate treatment based on race, but the 
Civil Rights Division also recently created an internal Ombudsman to meet with Division 
employees on a wide variety of issues and concerns. 

Former Assistant Attorney General Wan J. Kim worked hard to foster positive 
relationships in the Division. He made himself and his Deputy Assistant Attorneys General 
available to career attorneys to hear their concerns. He created the internal Ombudsman and, 
during his first week as Assistant Attorney General, he established the Division’s Professional 
Development Office, which ensures that the Division’s staff members are afforded every 
opportunity to improve their professional development. The office has devised a week-long 
orientation program for new Division attorneys and supervises the new attorney mentor program. 
Its most recent success was a three-day civil rights seminar for attorneys held at the 
Department’s National Advocacy Center. 

In addition, the Voting Section has been remarkably productive, achieving some of its 
highest levels of enforcement during the past year. In fact, the eighteen new lawsuits the section 
filed in CY 2006 is more than twice the average number of lawsuits filed by the Division 
annually over the preceding thirty years. In addition, in FY 2006, the Voting Section processed 
the largest number of Section 5 submissions in its history, and interposed important objections to 
protect minority voters in Texas and Georgia. With over 7,100 submissions, the Division 
handled roughly 40percent more submissions in FY 2006 than in a normal year. The Voting 
Section also brought the first Section 5 enforcement action since 1998. The Voting Section also 
has begun a major enhancement of the Section 5 review process which, as described in question 
220, includes allowing online submission of voting charges, making the process easier, more 
efficient, and more cost-effective for covered jurisdictions and for the Department. 


Kennedy 224 Do you agree that these allegations of race discrimination and poor 
morale in the Voting Section raise serious concerns that should be addressed? If so, please 
explain how you will address them. 

ANSWER: Please see the response to question 223, above. 
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Biden 225 I am growing increasingly concerned about the explosion of child 

pornography being trafficked over the Internet. The latest research shows this threat to 
our children is continuing to grow and that it is actually trending towards younger victims 
with images becoming more graphic and brutal. I believe that we must do ail that we can 
to prevent child exploitation and interdict child predators. However, I question whether we 
have demonstrated the necessary leadership and dedicated the resources necessary to 
ensure that the law enforcement community can effectively respond to this threat. As you 
know, effective partnerships are the cornerstone of any law enforcement response, and I 
believe that the Internet Crimes Against Children ("ICAC") Task Force program is poised 
to form the backbone of an effective law enforcement response. However, we have not 
sufficiently invested in this program to ensure its success. In my view, developing strong 
ICAC task forces throughout the nation is critical because it will ensure a vast network of 
highly-trained investigators working together to stop child predators. This will help reduce 
child exploitation in the U.S, and it will allow the FBI and other federal agencies to focns on 
international cases which are growing exponentially. 

In testimony before the U.S. House Energy and Commerce Committee in April, 2006, Flint 
Waters of the Wyoming Division of Criminal Investigation stated that ICAC Task Force 
surveillance had identified and logged information on millions of online transactions 
involving distribution of child pornography on peer-to-peer networks. 

Please briefly describe the type or nature of these criminal transactions and provide 
updated estimates of the number of such crimes (transactions) that have been identified by 
the ICAC task force network since it began this surveillance. 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 


Biden 226 What number or approximate percentage of these known crimes 

(transactions) have involved at least one party within the United States? 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 


Biden 227 What number or approximate percentage of these known crimes 

(both domestic and international transactions) have the ICAC task forces been able to 
investigate to date? 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 
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Biden 228 What number or approximate percentage of these known crimes have 

the ICAC task forces referred to other law enforcement agencies for investigation? 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 


Biden 229 Does the ICAC program have the ability to translate these known 

criminal transactions to an approximate number of computers or computer users? If so, 
please explain in simple terms how this is done and provide answers to the following 
questions: 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 


Biden 230 How many individual users or computers has the ICAC Task Force 

program identified within the United States being used to engage in criminal activities 
involving child pornography or online enticement of children? 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 


Biden 231 How many outside the U.S.? 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 


Biden 232 What number or approximate percentage of these identified users or 

computers have the ICAC task forces been able to investigate to date? 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 


Biden 233 Please provide a detailed breakdown of the number of complaints or 

case leads coming into the ICAC program, by source, including the ICAC's own 
surveillance program(s), the CyberTipline, and other sources. 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 
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Biden 234 In addition to the questions above, I would like answers to the 

following questions. (If these answers are not immediately available, please do not delay 
providing answers to the other questions.) Total number of known criminal transactions 
involving child pornography where at least one party was within the U.S., broken down by 
state. 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 


Biden 23S Total number of computers identified engaged in child pornography 

activities within the U.S.- broken down by state. 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 


Biden 236 The total number of online enticement cases investigated by ICAC 

task forces, nationally and by state. 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 


Biden 237 Total number of investigative referrals made from ICAC task forces 

to federal law enforcement agencies. 

ANSWER: The Department provided this information in a separate written response, dated 
January 24, 2008. 


Feinstein 277 The Director of the Information Security Oversight Office in the 
National Archives wrote to you on January 9 of this year to ask for an interpretation of 
whether the Office of the Vice President is covered by Executive Order 12958 (“Classified 
National Security Information”), as amended. What actions has DOJ taken in response to 
the request that it determine whether the Office of the Vice President needs to comply with 
the Executive Order? 

ANSWER: The January 9, 2007 letter to the Attorney General from the Director of the 
Information Security Oversight Office (ISOO) of the National Archives and Record 
Administration requested an opinion addressing whether the Office of the Vice President is an 
“agency” for purposes of Executive Order 12958, as amended. In a letter dated July 20, 2007, a 
copy of which is attached, the Department responded to the request as follows: 

On July 12, 2007, the Counsel to the President wrote a letter to Congress stating 

that “[tjhe President has asked me to confirm to you that ... the Office of the 
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Vice President ... is not an ‘agency’ for purposes of the Order.” Letter to the 
Honorable Sam Brownback, United States Senate, from Fred F. Fielding, Counsel 
to the President (copy enclosed). That statement on behalf of the President 
directly resolves the question you presented to the Attorney General. Therefore, 
the Department of Justice will not be providing an opinion addressing this 
question. 


Feinstein 278 Do you believe the Executive Order applies to the Vice President? If 
not, why not? 

ANSWER: As noted in response to question 277, the statement by the Counsel to the President 
directly resolves the question whether the Executive Order applies to the Office of the Vice 
President. 


Feinstein 279 Have you, or has anyone at the Department, communicated with the 
Office of the Vice President or anyone in the White House about this request? 

ANSWER: Yes. Representatives of the Department communicated with the Office of the 
Counsel to the President concerning the question raised about the meaning of Executive Order 
12958. 


Feinstein 280 Have you, or anyone in the Department, issued any decision, 
guidance, or memo on this issue? 

ANSWER: As noted in response to question 277, the Department has issued a letter 
informing the Director of ISOO that the statement by the Counsel to the President resolves the 
question ISOO presented to the Attorney General. 


Feinstein 281 When asked about the “gang of eight” briefing and the hospital visit 
you said it is important “for people to know the context” of wbat occurred, so please 
provide the full context, if necessary please submit under separate cover in a classified 
context. What exactly did you or others in the Administration communicate to 
Congressional leaders at the March 10, 2004, or related meetings? 

ANSWER: As you know, operational details concerning the Terrorist Surveillance Program 
(TSP) remain highly classified. Throughout the war on terror, the Administration has notified 
the Congress concerning the classified intelligence activities of the United States through 
appropriate briefings of the intelligence committees and congressional leadership. The full 
membership of each intelligence committee has been briefed on the TSP, as have other members 
of the Congressional leadership. Current and former Administration officials also have testified 
in closed hearings regarding these matters. We are not able to provide additional details, beyond 
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those already provided by current and former officials, regarding the meetings you reference at 
this time. 


Feinstein 286 If you will not answer these questions, will the Administration allow 

the congressional members present at the meeting to answer these questions? 

ANSWER: We have sought to be responsive to the questions above. Of course, the Members 
who participated in the briefings would be subject to restrictions on the disclosure of classified 
information. 


Feingold 289 The Inspector General’s Patriot Act reports were limited to 
investigating citizen complaints and many of the Patriot Act authorities operate entirely in 
secret. Thus, these reports were highly unlikely to uncover any misuse or abuse of those 
authorities. The Inspector General confirmed to me that the serious misuse of the NSL 
authorities that he uncovered would never have come to fight if Congress had relied solely 
on waiting for individual citizens to complain. Do you agree? 

ANSWER: The Justice Department, including the FBI, has processes in place to catch abuses 
and errors. While it is true that not all of the NSL errors were caught, many were, and as a result 
of the IG's report, the Department has implemented significant new oversight measures. These 
efforts include the planned implementation of a dedicated Oversight Section within the 
Department's National Security Division and the establishment of a new Office of Integrity and 
Compliance within the FBI. The Department will exercise this oversight through a regular 
process of conducting National Security Reviews of FBI field offices and Headquarters national 
security units. These reviews are staffed by career Department attorneys with years of law 
enforcement and intelligence experience from the NSD and the FBI’s Office of General Counsel, 
along with officials from the Department of Justice's Privacy and Civil Liberties Office. 

These reviews, which the Division started conducting in April 2007, broadly examine the 
FBI's national security activities, its compliance with applicable laws, policies, and Attorney 
General Guidelines, and its use of various national security tools, including NSLs. The reviews 
are not limited to areas where shortcomings have already been identified; instead, they are 
intended to enhance compliance across the national security investigative spectrum. 


Feingold 292 The Administration sent legislation to Congress in April that, while 
billed as “modernization” of the Foreign Intelligence Surveillance Act, contains provisions 
having nothing to do with modernization of FISA. Please answer each of the following 
questions individually. Why did the Administration decide to include a provision in its 
proposal that would grant immunity retroactively to individuals who cooperated with the 
government in certain unidentified intelligence activities? 

ANSWER: Private industry partners alleged to have cooperated with the Government to ensure 
our nation is protected against another attack should not be held liable for any assistance they are 
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alleged to have provided. Such litigation risks the disclosure of state secrets and could seriously 
damage our national interests. We believe that it is imperative that Congress provide liability 
protection to companies that are alleged to have assisted the nation in the conduct of intelligence 
activities in the wake of the September 1 1 81 attacks. 


Feingold 293 Why did the Administration decide to include a provision in its 
proposal that would permit the Attorney General to transfer any pending lawsuits 
challenging the legality of any “classified communications intelligence activity” to the 
secret, ex parte FISA Court? 

ANSWER: The provision you reference is section 41 1 of the comprehensive FISA 
modernization proposal the Director of National Intelligence submitted to Congress in April 
2007. Section 41 1 is designed to protect sensitive national security information and would allow 
for the transfer of litigation involving sensitive national security information to the FISA Court 
in specified circumstances. This provision would require a court to transfer a case to the FISA 
Court if: (1) the case is challenging the legality of a classified communications intelligence 
activity relating to a foreign threat, or the legality of any such activity is at issue in the case, and 
(2) the Attorney General files an affidavit under oath that the case should be transferred because 
further proceedings in the originating court would harm the national security of the United 
States. By providing for the transfer of such cases to the FISA Court, section 41 1 ensures that, if 
needed, judicial review may proceed before the court most familiar with communications 
intelligence activities and most practiced in safeguarding the type of national security 
information involved. Section 41 1 also provides that the decisions of the FISA Court in cases 
transferred under this provision would be subject to review by the FISA Court of Review and the 
Supreme Court of the United States. 


Feingold 294 You state in your testimony that this FISA proposal includes 
provisions that “strengthen the privacy protections for U.S. persons in the United States,” 
Please specifically identify each of those provisions, including the section number, and 
explain how they strengthen privacy protections. 

ANSWER: There are many sections in the comprehensive FISA modernization proposal the 
Director of National Intelligence submitted to Congress in April 2007, working in combination, 
that would enhance the privacy protections for U.S. persons in the United States. FISA Court and 
the Government to devote more resources to the preparation and review of applications to 
conduct surveillance that most directly implicate the privacy interests of persons in the United 
States. We urge Congress to make that Act permanent and to enact other important reforms to 
modernize and streamline FISA. 


Feingold 295 The DOJ Inspector General issued a report in March 2007 about 
misuse and abuse of the National Security Letter authorities. During a hearing on that 
report, the FBI General Counsel told the House Judiciary Committee that she believes one 
root of the problems laid out in the IG report is that many FBI agents grew up in the 
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transparent criminal system, where, as she put it, “if they mess up during the course of an 
investigation, they’re going to be cross-examined, they’re going to have a federal district 
judge yelling at them.” On the national security side, on the other hand, she explained that 
actions “are typically taken in secret and they don’t have the transparency of the criminal 
justice system,” She suggested that more controls are needed in the less transparent arena 
of national security investigations than in criminal investigations. According to testimony 
before the Senate Judiciary Committee, the FBI Director agrees with this assessment. 
Please answer each of the following questions individually. Do you agree with the FBI 
Director and the FBI General Counsel? 

ANSWER: The FBI Director and FBI General Counsel are correct in stating that additional 
oversight is needed in the area of national security investigations. At the direction of former 
Attorney General Gonzales, the National Security Division has been building its capacity and 
increasing the tempo of its oversight activities and recently announced the initiation of a 
comprehensive national security oversight program that extends well beyond the Department’s 
traditional, primarily FISA-related oversight role. DOJ attorneys have been given the clear 
mandate to examine all aspects of the FBI’s national security program for compliance with law, 
regulations, and policies. 

To accomplish this expanded mandate, the Department has stood up a dedicated 
Oversight Section within the National Security Division’s Office of Intelligence which will 
consist of attorneys and staff members specifically dedicated to ensuring that the Department 
fulfills its national security oversight responsibilities across the board. 

This oversight will be exercised through regular National Security Reviews of FBI field 
offices and Headquarters national security units. These reviews are staffed by career 
Department attorneys with years of law enforcement and intelligence experience from the 
National Security Division and the FBI’s Office of General Counsel, along with officials from 
the Department of Justice’s Privacy and Civil Liberties Office. 

These reviews, which the Division started conducting in April 2007, broadly examine 
the FBI’s national security activities, its compliance with applicable laws, policies, and 
Attorney General Guidelines, and its use of various national security tools, such as National 
Security Letters. The reviews are not limited to areas where shortcomings have already been 
identified; instead, they are intended to enhance compliance across the national security 
investigative spectrum. 

Since establishing this new national security review process in April, the National 
Security Division already has completed national security investigation reviews in eleven field 
offices and one headquarters unit. By the end of this year, the Department will have completed a 
total of 15 reviews in field offices and headquarters units. 

The Oversight Section will also play an important role in other areas. It will review all 
referrals by the FBI to the President’s Intelligence Oversight Board, focusing on whether these 
referrals indicate that a change in policy, training, or oversight mechanisms is required. The 
Oversight Section will report to the Attorney General semiannually on such referrals and will 
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inform the Department's Chief Privacy and Civil Liberties Officer of any referral that raises 
serious civil liberties or privacy issues. In addition, it will provide compliance-related training 
for National Security Division lawyers and FBI agents and analysts. 


Feingold 306 Earlier this month the President issued an Executive Order to govern 
the CIA’s interrogation of detainees. Please answer each of the following questions 
individually. Does DOJ’s analysis of what interrogation techniques are and are not 
permissible under the statutes and the Constitution apply to the questioning of a U.S. 
citizen, on U.S. soil, who is thought to be involved in or possess information on a terrorist 
plot, regardless of the agency or entity conducting the interrogation? 

ANSWER: The Executive Order interprets and applies Common Article 3 to alien detainees 
who are members of al Qaeda, the Taliban, or affiliated entities, and who are detained and 
interrogated by the CIA outside the United States. See Exec. Order No. 13440 § 3(b)(ii). 
Accordingly, neither the Executive Order nor the CIA program has required the Department to 
consider how Common Article 3 may apply to U.S. citizens on U.S. soil. As you note, U.S. 
citizens would be entitled to invoke an array of constitutional and statutory protections, beyond 
the baseline standard of Common Article 3. 


Feingold 307 If there are distinctions based on the nationality or citizenship of the 
person being interrogated, where in the statutes and Constitution are those distinctions 
located? 

ANSWER: As noted, we have not had occasion to address the question that you raise. Of 
course, the Department’s analysis of these issues would not depend upon the nationality or 
citizenship of the individual to the extent that the relevant legal provisions, like the anti-torture 
statute and the War Crimes Act, prohibit specific conduct without regard to nationality or the 
citizenship. 


Feingold 308 FISA requires that the Department issue a report to the Judiciary and 
Intelligence Committees every six months on its implementation of FISA. By statute, it 
must include “a summary of significant legal interpretations of [FISA] involving matters 
before the Foreign Intelligence Surveillance Court,” as well as copies of all decisions and 
opinions of the FISA Court. When the Department submits its report covering the first 
half of 2007, will it comply fully with that statute? 

ANSWER: The provision you reference, 50 U.S.C. §1871, requires the Department to report 
semiannually, “in a manner consistent with the protection of the national security,” specified 
information, including “a summary of significant legal interpretations of [FISA] involving 
matters before the Foreign Intelligence Surveillance Court or the Foreign Intelligence 
Surveillance Court of Review” and “copies of all decisions (not including orders) or opinions” of 
those courts containing “significant construction or interpretation of the provisions” of FISA. 
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The Department will issue its next semiannual report at the end of the year, and that report will 
be consistent with these requirements. 


Schumer 336 On June 25th, I wrote you a letter concerning the Vice President’s 
questionable claim that he need not comply with classified material oversight requirements 
because he is not an entity within the executive branch. In that letter I expressed my 
concern with the delay in your Office’s response to the National Archives’ January request 
for an opinion on that claim. I also expressed my concern over your ability to be impartial 
in making such a determination. Almost a month later, I have received no response. So, 
once again, I would like to ask you: Has your office since responded to the National 
Archives’ request as required by Executive Order 12958? If not, why has it taken over six 
months to do so? 

ANSWER: The January 9, 2007, letter to the Attorney General from the Director of the 
Information Security Oversight Office of the National Archives and Record Administration 
requested an opinion addressing whether the Office of the Vice President is an “agency” for 
purposes of Executive Order 12958, as amended. In a letter dated July 20, 2007, a copy of which 
is attached, the Department responded to the request as follows: 

On July 12, 2007, the Counsel to the President wrote a letter to Congress stating 
that “[t]he President has asked me to confirm to you that ... the Office of the 
Vice President ... is not an ‘agency’ for purposes of the Order.” Letter to the 
Honorable Sam Brownback, United States Senate, from Fred F. Fielding, Counsel 
to the President (copy enclosed). That statement on behalf of the President 
directly resolves the question you presented to the Attorney General. Therefore, 
the Department of Justice will not be providing an opinion addressing this 
question. 


Schumer 337 As requested, have you recused yourself from involvement in this 
process? If not, why not? 

ANSWER: Former Attorney General Gonzales did not recuse himself from that matter. We are 
aware of no basis for him to have recused himself. 


Schumer 338 Does the Office of Legal Counsel have an opinion as to whether the 
Office of the Vice President is part of the Executive Branch? If so, what is that opinion? 

ANSWER: The Office of Legal Counsel has written a number of memoranda that contain 
discussions that may relate to the status of the Vice President or the Office of the Vice President 
with respect to the Executive Branch and the Legislative Branch. Copies of memoranda relating 
to your request are attached. 
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Durbin 344 In your 25-page single-space written testimony submitted to this 
Committee for last week’s bearing, you listed and discussed nine priority issues for the 
Justice Department. They are important priorities. But I was troubled by the fact that 
civil rights enforcement was not mentioned at all - not once - in your 25-page testimony. 
This is disturbing because we have learned about how politicized your Civil Rights Division 
has been in recent years. And it is troubling because when you came before this Committee 
for your nomination hearing in January 2005, you testified that your top two priorities 
would be fighting terrorism and protecting civil rights. Is civil rights enforcement no 
longer a priority issue for the Department of Justice? If it is, in fact, a priority, why was it 
not mentioned in your 25-page testimony last week before this committee? 

ANSWER: The Civil Rights Division has enforcement responsibility for many 
antidiscrimination statutes. The Department takes seriously its responsibility to protect the rights 
secured by each of these laws. During this Administration, the Division has been vigilant and 
aggressive in its enforcement, outreach, and training efforts across the foil breadth of its 
jurisdiction, including prosecuting criminal civil rights violations, protecting equal access to the 
ballot box, combating discrimination in employment, housing, and educational settings, ensuring 
the rights of persons with limited English proficiency, and protecting the rights of 
institutionalized persons and persons with disabilities. 

To enhance the Division’s law enforcement efforts in three of its busiest areas, the 
Attorney General endorsed major initiatives to combat housing discrimination, human 
trafficking, and post-9/1 1 backlash. In addition, the Attorney General announced initiatives to 
investigate and prosecute unsolved civil rights era murder cases and to protect religious liberty. 

The Attorney General announced his housing discrimination initiative, “Operation Home 
Sweet Home”, on February 1 5, 2006. Operation Home Sweet Home seeks to ensure equal 
access to housing by expanding and targeting the Division’s fair housing testing program. In FY 
2007, the Division’s Housing and Civil Enforcement Section conducted a record high number of 
fair housing tests in order to expose housing providers who are illegally discriminating against 
persons seeking to rent or purchase homes. The program is conducted primarily through paired 
tests, an event in which two individuals - one acting as the “control group” (e g., white male) 
and the other as the “test group” (e g., black male) - pose as prospective buyers or renters of real 
estate for the purpose of determining whether a housing provider is complying with the fair 
housing laws. Under the initiative, the Department focuses significantly on outreach by creating 
a new fair housing website, establishing a telephone tip line and e-mail complaint process, and 
sending outreach letters to more than 400 public and private fair housing organizations 
encouraging them to report suspected housing discrimination. 

At the outset of this Administration, President Bush identified the eradication of human 
trafficking as a priority. The President focused federal resources on combating these crimes by 
creating a Cabinet-level Interagency Task Force to Monitor and Combat Trafficking in Persons 
and by issuing a directive which instructed federal agencies to strengthen their efforts to combat 
this crime. Trafficking in persons is a form of modern-day slavery. The victims of human 
trafficking are often lured to this country with the promise that they will enjoy the great gifts of 
liberty and prosperity. Instead, they find themselves trapped, victims of forced prostitution, or of 
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domestic labor or migrant farm work under illegal and exploitative circumstances. They are 
predominantly women and children; many are undocumented immigrants, who lack familiarity 
with our language and culture. They fear law enforcement because of their illegal status. Their 
captors often confiscate their passports, limit their access to the outside world, and physically or 
psychologically coerce them into providing labor or services. 

From FY 2001 to FY 2006, the Civil Rights Division and U.S. Attorneys’ Offices 
throughout the Nation prosecuted 360 human trafficking defendants, secured almost 240 
convictions and guilty pleas, and opened nearly 650 new investigations. That represents a six- 
fold increase in the number of human trafficking cases filed in court, quadruple the number of 
defendants charged, and triple the number of defendants convicted, in comparison to 1995-2000. 
In FY 2006, the Department obtained a record number of convictions in human trafficking 
prosecutions. In FY 2007, the Department exceeded that record, obtaining 103 convictions, in 
addition to charging eighty-nine human trafficking defendants and initiating 1 83 investigations. 

We will seek to build on this success by continuing vigorous investigations and 
prosecutions. Furthermore, we will continue to coordinate and share intelligence among the 
forty-two victim-centered law enforcement task forces established across the Nation. These task 
forces are collaborations among U.S. Attorneys, law enforcement, and victim service agencies. 
Their activities focus on increasing the identification and rescue of trafficking victims through 
proactive law enforcement, provision of services to victims, and investigation and prosecution of 
human trafficking cases. 

On January 31, 2007, the Attorney General and the Assistant Attorney General for the 
Civil Rights Division announced the creation of the new Human Trafficking Prosecution Unit 
within the Criminal Section. This new Unit is staffed by the Section’s most seasoned human 
trafficking prosecutors, who will work with our partners in federal and state law enforcement to 
investigate and prosecute the most significant human trafficking crimes, such as multi- 
jurisdictional sex trafficking cases. 

The Department of Justice Criminal Division’s Office of Overseas Prosecutorial 
Development, Assistance and Training (OPDAT) provides technical assistance and training 
geared to enhance the capabilities/capacity of our law enforcement partners overseas to prevent 
transnational (and domestic) trafficking; protect victim witnesses and thereby encourage their 
cooperation in investigations and prosecutions; and effectively investigate and prosecute 
trafficking in persons cases. OPDAT also assists with legislative reform and drafting in the area 
of Trafficking in Persons (TIP) to ensure that a host country’s TIP law is victim assistance 
centered and compliant with the Palermo Protocol of the UN Organized Crime Convention. 
OPDAT regularly calls upon the expertise of the Department attorneys from the Civil Rights 
Division, Child Exploitation and Obscenity Section, and the US Attorney’s Offices in both the 
design and execution of TIP assistance programs overseas. In FY 2007 for example, OPDAT 
conducted 55 programs involving 18 countries (Armenia, Azerbaijan, Bangladesh, Bosnia, 
Bulgaria, Ghana, Indonesia, Kyrgyzstan, Latvia, Macedonia, Malawi, Nepal, Romania, Russia, 
Taiwan, Tanzania, Thailand, and Zambia). A mark of the success of the significant training and 
outreach by OPDAT is Russia’s increase in criminal prosecutions of human trafficking cases - 
ranging from a ten fold increase in the last five years in child pornography prosecutions (more 
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than 350 investigations last year) to a more than four hundred percent increase in human 
trafficking investigations in the last four years. It is important to note that OPDAT training and 
outreach has also resulted in closer cooperation between the United States and foreign law 
enforcement on a series of sex traveler cases. 

After the national tragedy of September 11, 2001, the Assistant Attorney General for the 
Civil Rights Division directed the Division’s National Origin Working Group to work 
proactively to combat violations of civil rights laws against Arab, Muslim, Sikh, and South- 
Asian Americans, and those perceived to be members of these groups, through the creation of the 
Initiative to Combat Post-9/1 1 Discriminatory Backlash. 

Since the terrorist attacks of September 1 1 members of these groups, and those 

perceived to be members of these groups, have been the victims of increased numbers of bias- 
related assaults, threats, vandalism and arson. Reducing the incidence of such attacks, and 
ensuring that the perpetrators are brought to justice, is a Civil Rights Division priority. The 
Division also has made a priority of cases involving discrimination against Arab, Sikh, Muslim, 
and South-Asian Americans in employment, housing, education, access to public 
accommodations and facilities, and other areas within the Civil Rights Division’s jurisdiction. 

The Initiative is combating bias crimes and discrimination by: 

• Ensuring that there are efficient and accessible processes in place for individuals to report 
violations to the Civil Rights Division and making sure that these cases are handled 
expeditiously. 

• Implementing proactive measures to identify cases involving bias crimes and 
discrimination being prosecuted at the state level that may merit federal action. 

• Conducting outreach to affected communities to provide them with information about 
how to file complaints and the resources available through the Department of Justice and other 
federal agencies to protect their civil rights. 

• Working with other Department of Justice components and other government agencies to 
ensure accurate referral, effective outreach, and comprehensive provision of services to victims 
of civil rights violations. 

There has been renewed interest in the investigation and prosecution of unsolved civil 
rights era murder cases. The Criminal Section continues to play a central role in this effort. In 
January 2007, the Attorney General announced the indictment of James Seale on two counts of 
kidnapping and one count of conspiracy for his role in the 1964 abduction and murder of Charles 
Moore and Henry Dee in Franklin County, Mississippi. A federal jury returned guilty verdicts 
against Seale on all three counts on June 14, 2007. Earlier, in February 2007, the Attorney 
General and the FBI announced an initiative to identify other unresolved civil rights era murders 
for possible prosecution to the extent permitted by the available evidence and the limits of 
federal law. 
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On February 20, 2007, the Attorney General announced a new initiative, entitled the First 
Freedom Project, and released a “Report on Enforcement of Laws Protecting Religious Freedom: 
Fiscal Years 2001 to 2006”. The First Freedom Project includes creation of a Department-wide 
Religious Liberty Task force, a series of regional seminars on federal laws protecting religious 
liberty to educate community, religious, and civil rights leaders on these rights and how to file 
complaints with the Department of Justice, and a public education campaign that includes a new 
website, www.FirstFreedom.gov, speeches and other public appearances, and distribution of 
literature about the Department’s jurisdiction in this area. 

In addition to these initiatives, the Division has built on and plans to build on several 
other recently announced and ongoing innovations pertaining to the rights of persons with 
disabilities and military service members. 

The Division has continued its important work under Project Civic Access, a wide- 
ranging initiative to help towns and cities across America comply with the Americans with 
Disabilities Act. The goal of Project Civic Access is to ensure that people with disabilities have 
an equal opportunity to participate in civic life. As of September 27, 2007, we have reached 155 
agreements with 144 communities to make public programs and facilities accessible. Each of 
these communities has agreed to take specific steps, depending on local circumstances, to make 
core government functions more accessible to people with disabilities. The agreements have 
improved access to many aspects of civic life, including courthouses, libraries, parks, sidewalks, 
and other facilities, and address a wide range of accessibility issues, such as employment, voting, 
law enforcement activities, domestic violence shelters, and emergency preparedness and 
response. During the past six years, our agreements under Project Civic Access have improved 
the lives of more than three million Americans with disabilities. 

In October 2006, the Attorney General directed the Civil Rights Division to use the 
knowledge and experience the Division has gained in its work with state and local governments 
under Project Civic Access to begin a technical assistance initiative. As a result, the Division is 
publishing the “ADA Best Practices Tool Kit for State and Local Governments”, a document to 
help state and local governments improve their compliance with ADA requirements. This Tool 
Kit is being released in several installments. In the Tool Kit, the Division will provide common 
sense explanations of how the requirements of Title II of the ADA apply to state and local 
government programs, services, activities, and facilities. The Tool Kit will include checklists 
that state and local officials can use to conduct assessments of their own agencies to determine if 
their programs, services, activities, and facilities are in compliance with key ADA requirements. 

The first and second installments, released on December 5, 2006, covered “ADA Basics: 
Statute and Regulations” and “ADA Coordinator, Notice and Grievance Procedure: 
Administrative Requirements Under Title II of the ADA”. The third and fourth installments, 
issued February 27, 2007, covered “General Effective Communication Requirements Under Title 
II of the ADA” and “9-1-1 and Emergency Communications Services.” The fifth and sixth 
installments, released May 7, 2007, covered “Website Accessibility Under Title II of the ADA” 
and “Curb Ramps and Pedestrian Crossings”. The seventh installment, released on July 26, 2007, 
covered “Emergency Management Under Title II of the ADA”. These installments, and all 
subsequent installments, will be available on the Department’s ADA Website (www.ada.gov). 


46 


1 4:48 Oct 08, 2009 Jkt 038236 PO 00000 


Frm 00339 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\38236.TXT SJUD1 


PsN: CMORC 



334 


VerDate Nov 24 2008 


While state and local officials are not required to use these technical assistance materials, they 
are strongly encouraged to do so, since the Tool Kit checklists will help them to identify the 
types of noncompliance with ADA requirements that the Civil Rights Division has commonly 
identified during Project Civic Access compliance reviews as well as the specific steps that state 
and local officials can take to resolve these common compliance problems. 

On August 14, 2006, the Former Attorney General Gonzales unveiled 
www.servicemembers.gov, a website aimed at ensuring that our Nation’s troops understand the 
rights that the Civil Rights Division enforces on their behalf and how to file a complaint in the 
event that those rights are violated. The website provides information on three statutes: the 
Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA), the 
Servicemembers Civil Relief Act (SCRA), and the Uniformed and Overseas Citizens Absentee 
Voting Act (UOCAVA). One example of the Division’s work to protect the rights of service- 
members is Woodall, McMahon & Madison v. American Airlines, the first class-action USERRA 
complaint filed by the United States. The Division will continue its enforcement of those 
important statutes, and its outreach to educate service members of their rights. 

In addition to these newly announced and ongoing priorities, the Division’s ten litigating 
sections have pursued the following priorities from 2002-2007: 

• In addition to representing the Department on direct appeal in civil rights cases across the 
Division, the Appellate Section has focused on identifying appropriate cases for participation as 
amicus curiae. In particular, the Section has monitored Eleventh Amendment cases and has 
prepared briefs defending the constitutionality of civil rights statutes in the federal district courts, 
the Federal courts of appeals, and the United States Supreme Court. This work is vital to the 
defense of the statutes enforced by the Division, especially Section 504 of the Rehabilitation Act 
of 1973 and Title 11 of the Americans with Disabilities Act. 

• The Coordination and Review Section has focused its outreach to train recipients of 
federal funds on the requirements of Title VI and to educate Federal agencies on their 
responsibilities under Executive Order 13166. The Section conducts outreach and training to 
beneficiary groups and organizations that represent them. In addition, the Section uses 
www.lep.gov as a vehicle for outreach and technical assistance. The Section has played a central 
role in assisting persons with limited English proficiency (LEP). For example, in March 2007, 
the Section hosted the Interagency LEP Conference, which was designed to assist Federal 
agencies, fund recipients, and the community in the quest for reasonable language access. 
Additionally, the Section has organized and coordinated meetings of the Federal Interagency 
Working Group on LEP, which functions under Section leadership. Active members of this 
group represent more than thirty-five Federal agencies. 


• The Criminal Section has made a priority of the prosecution of hate crimes, which are 
acts or threats of violence motivated by a victim’s race, color, religion, or national origin that 
interfere with certain federally protected rights. In fact. Criminal Section Deputy Chief Barbara 
Bernstein was selected to receive the coveted Helene and Joseph Sherwood Prize for Combating 
Hate by the Anti-Defamation League (ADL). As one of the select few in law enforcement to 
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receive the prestigious award, the ADL said that Deputy Chief Bernstein “exemplifies an 
ongoing commitment, support, and contribution in helping to eliminate hate and prejudice.” The 
ADL also praised the Department for its successful prosecution of US. v. Walker in which three 
members of the National Alliance, a white supremacist organization, were charged and convicted 
with assaulting a Mexican-American bartender in the Salt Lake City bar where he was working 
and of assaulting an individual of Native-American heritage outside a different bar in Salt Lake 
City. 


In an effort to enhance the' Division’s ability to identify hate crime incidents, the Section 
has held regular meetings with officials from the ADL and other members of the Hate Crimes 
Coalition. 

Nearly fifty percent of the criminal civil rights prosecutions brought in FY 2006 involved 
official misconduct. The Division has also worked closely with the FBI, the United States 
Attorneys’ Offices, and State and local law enforcement to identify and prosecute historical civil 
rights era crimes. 

• In addition to actively investigating and seeking to resolve meritorious complaints of 
discrimination against persons with disabilities, the Disability Rights Section has continued its 
efforts under Project Civic Access and has focused on outreach to representatives of the business 
and disability communities in order to increase voluntary compliance with the Americans with 
Disabilities Act (ADA). During 2006 and 2007, the Section continued to develop revised ADA 
regulations that will adopt updated design standards consistent with the revised ADA 
Accessibility Guidelines published by the Access Board in July 2004. The revised guidelines are 
the result of a multi-year effort to promote consistency among the many federal and state 
accessibility requirements. We are now drafting a proposed rule and developing the required 
regulatory impact analysis. 

• The Educational Opportunities Section has aggressively investigated and taken 
appropriate action with respect to reports of discrimination, including harassment, on the basis of 
race, sex, religion, and national origin in our Nation’s public schools. The Section has also 
reviewed existing desegregation orders to ensure compliance and seek relief where appropriate. 
Additionally, the Section has expanded its English Language Learner project by initiating 
investigations and developed other practice areas such as disability rights. 

• The Employment Litigation Section has investigated and prosecuted employers engaging 
in patterns or practices of discrimination in violation of Section 707 of Title VII of the Civil 
Rights Act of 1964 and individual acts of discrimination in violation of Section 706 of Title VII. 
The Section has actively monitored and ensured full compliance with existing consent decrees. 

• The Housing and Civil Enforcement Section has worked to ensure nondiscriminatory 
access to housing, public accommodations, and credit. The Section has maintained its 
commitment to vigorous enforcement of the Fair Housing Act, the mainstay of our efforts to 
eliminate housing discrimination in America. Enforcing the prohibitions against credit 
discrimination in the Fair Housing Act and Equal Credit Opportunity Act is another priority for 
the Section. The Housing and Civil Enforcement Section has built on its efforts to enforce the 
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Religious Land Use and Institutionalized Persons Act, opening investigations and initiating 
litigation when warranted. 

• The Special Litigation Section has built on its impressive record of actively protecting the 
rights of institutionalized persons under the Civil Rights of Institutionalized Persons Act by 
identifying, investigating, and seeking remedial reform of patterns or practices of 
unconstitutional conditions in institutions. The Section has monitored consent decrees, 
settlement agreements, and court orders involving nearly one hundred facilities to ensure 
compliance with negotiated reform. 

Under the police misconduct statutes, the Section has investigated, and, where 
appropriate, sought systemic reform regarding patterns or practices of constitutional and federal 
violations involving law enforcement agencies. The Special Litigation Section has prioritized 
our enforcement of police misconduct consent decrees and other settlement agreements to ensure 
compliance with negotiated reform by local law enforcement agencies. 

• The Voting Section has vigorously enforced each of the statutes for which it is 
responsible, including the Voting Rights Act, the Help America Vote Act (HAVA), the 
Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA), and the National Voter 
Registration Act (NVRA). The eighteen new lawsuits we filed in Calendar Year (CY) 2006 is 
more than twice the average number of lawsuits filed by the Division annually over the 
preceding thirty years. 

The Division places importance on enforcement of each provision of the Voting Rights 
Act. Enforcement of Section 2 has been a priority; the Section recently won several contested 
judgments against at-large election systems in Ohio, Florida, and New York, and has obtained 
the first two Section 2 preliminary injunctions against such systems in the past twenty-one years. 
It is also investigating potential election-related discrimination in other jurisdictions. The 
Division continues to vigorously defend challenges to the constitutionality of Section 5 of the 
Voting Rights Act as the top priority. The Section is also expanding its pool of local citizens 
whom it contacts in reviewing Section 5 submissions to include current leadership of African- 
American, Hispanic, Asian-American, and Arab-American groups and communities. 
Additionally, our investigations and enforcement of Section 203 and Section 208 continue to be 
a priority. In this Administration, the Voting Section has filed more than twice as many minority 
language cases as it filed in the entire previous history of the Act combined, and it has filed four 
times as many cases under Section 208 as in the Act's history before 2001. 

Virtually all of HAVA’s requirements became fully enforceable as of January 1, 2006. In 
advance of this deadline, the Division worked hard to help States achieve timely voluntary 
compliance. Where that did not appear possible, the Division brought enforcement actions, 
filing five lawsuits under HAVA in 2006. 

The UOCAVA remains a priority of the Section. In CY 2006, the Voting Section filed 
the largest number of cases under UOCAVA in any year since 1 992. The Section has 
proactively identified and challenged structural impediments to compliance in various States’ 
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laws, such as unrealistic primary and special election schedules. The Section has continued to 
make expansion of its enforcement of the National Voter Registration Act a priority. 

Finally, election monitoring has proved to be an important element of our overall 
enforcement program and will remain a priority. During CY 2006, the Division deployed a 
record number of monitors and observers to jurisdictions across the country for a mid-term 
election. On November 7, 2006, more titan 800 federal personnel monitored the polls in sixty- 
nine political subdivisions in twenty-two states. In CY 2006, we sent over 1,500 federal 
personnel to monitor elections, double the number sent in CY 2000, a presidential election year. 


Durbin 348 In light of the allegations of wrongdoing involving Mr. Schlozman, 
why does the Department of Justice continue to employ him? 

ANSWER: Mr. Schlozman is no longer an employee of the Department of Justice. 


Durbin 3S0 Are there any U.S. Attorney’s offices in America that have had more 
U.S. Attorneys - either confirmed, acting, or interim - under the Bush Administration than 
the Southern District of Illinois? 

ANSWER: No. 


Durbin 351 In your opinion, have there been any public corruption cases in the 
Southern District of Illinois that have not been aggressively pursued for lack of that district 
having a confirmed U.S. Attorney? 

ANSWER: No. 


Durbin 352 On page 46 of the responses to the questions for the record that you 
provided on July 6, 2007, in response to a question I asked you (203), you stated that ATF 
has “begun the process of amending the ATF form 4473 (the firearms transaction record) 
to provide additional information to purchasers about the definitions of ‘adjudicated 
mentally defective’ and ‘committed to a mental institution.’” On February 6, 2007, 1 sent 
a letter to ATF Acting Director Michael Snllivan requesting the views of ATF on whether it 
would be feasible and beneficial to law enforcement agencies and gun owners if the ATF 
form 4473 were modified to include a tear-off section on which the firearm serial number 
could be written and provided to the purchaser. It is my belief that such a modification to 
the form 4473 would be helpful to victims of firearm theft and would facilitate crime gun 
tracing involving stolen guns. I have not yet received a response to this letter. Given that 
ATF has already “begun the process of amending the ATF form 4473,” please advise me of 
the views of ATF and the Department of Justice on the suggested modification to the form 
4473 contained in the letter. 
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ANSWER: The Department previously responded to you in a letter, dated August 20, 2007. In 
the response, ATF mentions our publication titled "Personal Firearms Record", P3312.8, which 
is available to the public on the ATF web site and to Federal Firearms licensees from our 
distribution center. The record was developed to provide a firearms purchaser an easy to use 
format to record information needed to report a theft or loss of a firearm to law enforcement 
officials. While ATF thinks that the P3312.8 is an efficient way for owners to record firearms 
information, we agree that your suggestion for a tear-off section to Form 4473 is a good idea, 
and we will consider your suggestion the next time the form is revised. 


Durbin 358 Executive Order 12958, issued by President Clinton in 1995, and 
updated and reissued by President George W. Bush in 2003, prescribes a uniform system 
for classifying, safeguarding, and declassifying national security information. This 
Executive Order requires, among other things, that entities in the executive branch that 
come into possession of classified information file annual reports with the Information 
Security Oversight Office (ISOO) within the National Archives and allow the ISOO to 
conduct on-site reviews to ensure procedures are in place and being followed Section 6.2 
(b) of the Executive Order states that “(t)he Attorney General, upon request by the head of 
an agency or the Director of the Information Security Oversight Office, shall render an 
interpretation of this order with respect to any question arising in the course of its 
administration.” On January 9, 2007, over six months ago, the Director of the ISOO asked 
you to render an interpretation on the issue of whether the Office of the Vice President is 
subject to the requirements of this Executive Order. You are required to provide a 
response, but you have not yet done so. Please explain why you have not yet responded to 
this request to render an interpretation. When can the Information Security Oversight 
Office expect to receive the guidance it is awaiting from you? 

ANSWER: The Januaiy 9, 2007 letter to the Former Attorney General Gonzales from the 
Director of ISOO requested an opinion addressing whether the Office of the Vice President is an 
“agency” for purposes of Executive Order 12958, as amended. In a letter dated July 20, 2007, a 
copy of which is attached, the Department responded to the request as follows: 

On July 12, 2007, the Counsel to the President wrote a letter to Congress stating 
that “[t]he President has asked me to confirm to you that . . . the Office of the 
Vice President ... is not an ‘agency’ for purposes of the Order.” Letter to the 
Honorable Sam Brownback, United States Senate, from Fred F. Fielding, Counsel 
to the President (copy enclosed). That statement on behalf of the President 
directly resolves the question you presented to the Attorney General. Therefore, 
the Department of Justice will not be providing an opinion addressing this 
question. 


Grassley 359 As a longtime supporter of the False Claims Act, I am concerned that 
recent court decisions have limited application of this law. For example, in Rockwell 
International v. United States, the Supreme Court limited the definition of an "original 
source" under the FCA. Further, in United States ex. rel Totten v. Bombardier Corp, the 
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D.C. Circuit Court of Appeals limited the application of the FCA to grantees because they 
are not government employees under the FCA. In your opinion, were these cases decided 
incorrectly? 

ANSWER: The Department of Justice filed amicus briefs in both cases urging a result opposite 
to that reached by the court in each case. The Department of Justice has also filed numerous 
briefs in subsequent cases, with some success, arguing that the Totten decision was wrongly 
decided. 


Grassley 360 Will the Rockwell decision limit the number of qui tarn whistleblower 
suits filed? 

ANSWER: We do not believe the Rockwell decision will adversely impact the number of qui 
tam cases filed under the False Claims Act While the Rockwell decision concluded that the 
relator in that case did not qualify as an original source, the Supreme Court’s reasoning that the 
public disclosure provision must be applied on a claim-by-claim basis could potentially benefit 
many relators. For example, in U.S. ex rel. Boothe v. Suncare, 2007 WL 2247666 (10 th Cir. Aug. 
7, 2007), the I0 lh Circuit reversed a district court’s dismissal of a qui tam action based on the 
district court’s determination that some of the relator’s claims were barred by the public 
disclosure provision. Relying on the Rockwell decision’s requirement of a claim-by-claim 
analysis, the 10 th Circuit held that the district court erroneously concluded that the relator’s entire 
action was barred merely because some of the claims had been publicly disclosed. 


Grassley 361 Has the Totten decision limited the ability of the Federal government 
to recover money lost to fraud of abuse by contractors working for government grantees? 

ANSWER: As noted, the Department of Justice has filed briefs in various cases since the 
Totten decision was issued arguing successfully that the decision was wrongly decided. For 
example, the Department filed an amicus brief in the 6 th Circuit in U.S. ex rel. Sanders v. Allison 
Engine Co., Inc., 471 F.3d 610 (6 th Cir. 2006), cert, granted, 128 S. Ct. 491 (2007), a decision 
that disagreed with Totten's interpretation that 31 U.S.C. § 3729(aX2) contains a presentment 
requirement. The Supreme Court has granted certiorari in that matter, and the Department 
recently filed an amicus brief supporting the 6 ,h Circuit’s ruling. Additionally, the United States 
has defeated attempts by defendants to expand Totten to require that the false claims be 
presented by the defendant. In U.S. ex rel. Tyson v. Amerigroup Illinois, Inc., 488 F.Supp.2d 719 
(N.D. 111. 2007), appeal filed. Nos. 07-21 1 1, 07-21 13 (7 th Cir.), for example, where the United 
States and the State of Illinois collectively recovered $334.3 million, the district court rejected 
the defendants’ contention that, because the defendant did not present any claims to the United 
States, Totten required dismissal of the Medicaid fraud claims at issue. Due in large part to such 
efforts, to date no False Claims Act case pursued by the Department since Totten has been 
dismissed on the basis of that decision. 
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Grassley 362 Have these decisions hampered the ability of DO J to go after bad 
actors? 

ANSWER: For the reasons stated above, to date no case pursued by the Department of Justice 
has been precluded by either of these decisions. 


Grassley 363 Would the Department support legislative efforts to correct any 
problems that may have arisen as a result of these decisions? 

ANSWER: We have received and are currently reviewing proposed bills S. 2041 and H.R. 
4854. We understand that both bills include proposed changes in response to the Rockwell and 
Totten decisions. We would be happy to discuss these proposed changes once we complete our 
review of the proposed legislation. 


Grassley 364 On June 7, 2005, then Assistant Attorney General Peter Keisler told 
the Wall Street Journal that there were as many as 150 pending civil and criminal cases at 
the Department of Justice related to pharmaceutical fraud involving Medicare and 
Medicaid. As a senior member of the Judiciary Committee and as the Ranking Member of 
the Finance Committee, which has oversight authority over both programs, this 
outstanding caseload is of concern to me. Accordingly, I ask that you provide updated case 
statistics related to pending False Claims Act cases, including: How many outstanding 
False Claims Act cases are currently pending under seal with the Department of Justice? 

ANSWER: According to current data, the Civil Division, together with the United States 
Attorneys’ Offices, currently have approximately 1,000 qui tam cases which are under seal 
pending the United States’ decision on whether to intervene. These cases are in various stages of 
investigation and include many in which the parties are actively discussing settlement following 
a partial lifting of the seal. Defendants have an incentive to settle cases before they are unsealed, 
so they can announce a settlement at the same time the allegations are made public. This process 
benefits both the United States and relators, even though it may have the effect of prolonging the 
seal in some cases. 


Grassley 365 How many of these cases involve potential false claims to Medicare or 
Medicaid? 

ANSWER: Of the approximately 1 ,000 qui tam cases that are pending under seal, 
approximately 630 allege health care fraud. Although Medicare and Medicaid are implicated in 
the overwhelming majority of these cases, the Department’s records do not allow us to isolate 
cases on the basis of specific federal health care programs. 


Grassley 366 How many of these cases involve pharmaceutical pricing fraud? 
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ANSWER: Although the Department has resolved many qui tam cases involving 
pharmaceutical companies since June, 2005, many new cases have also been filed. Accordingly, 
of the approximately 1000 qui tam cases that are pending under seal, the number of cases 
alleging fraud in connection with the pricing and marketing of pharmaceuticals remains about 


150. 


Grassley 367 How many of these cases involve military construction contracts? 

ANSWER: Of the approximately 1 ,000 qui tam cases that are pending under seal, 
approximately 230 allege procurement fraud, including approximately 135 cases in which the 
Department of Defense is the primary agency. The Department’s records do not allow us to 
isolate cases involving military construction contracts. 


Grassley 368 How many of these cases involve defense contractors? 

ANSWER: As noted above, of the approximately 1,000 qui tam cases that are pending under 
seal, approximately 230 allege procurement fraud, including approximately 135 cases in which 
the Department of Defense is the primary agency. The Department’s records do not identify 
defendants as “defense contractors” or allow us to isolate data on this basis. 


Grassley 369 How many cases have been resolved in the last five years? 

ANSWER: According to current data, the Civil Division, together with the United States 
Attorneys’ Offices, have obtained approximately 650 settlements and judgments since fiscal year 
2003 — about 500 in qui tam cases and 150 in other actions - totaling approximately $ 10 billion. 
In some instances, the underlying cases remain open pending appeal or outstanding claims 
against other defendants. Approximately an additional 1 100 qui tam cases have been declined or 
dismissed during that same time period, and numerous non-qui tam matters have been completed 
as well. 


Grassley 370 What is the average length of time that an FCA case is filed under seal 
with the Department? 

ANSWER: According to current data, since fiscal year 2004, the average length of time from 
the Civil Division’s receipt of a qui tam case until the Department notifies the court of its 
election is approximately 13 months. That does not mirror exactly the time a qui tam case 
remains under seal because our statistics use the date that the Civil Division receives the 
complaint, rather than the date the case was filed, and because the date on which a court orders a 
case unsealed may be days, weeks, or even months after the government notifies the court of its 
election, particularly in cases where the government declines to intervene. Accordingly, the 
average time that a qui tam case is investigated is more accurately measured by the time between 
the Civil Division’s receipt of the case and the government’s election, rather than by the length 
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of time a case remains under seal. Moreover, the timing of the government’s election is 
influenced by a variety of factors, including the size and complexity of the case, the specificity of 
the qui tam complaint and the evidence the relator brings to the action, the ease of obtaining 
additional evidence needed to verify the allegations, the existence of related qui tam actions that 
implicate additional procedural and jurisdictional considerations, the existence of related 
criminal proceedings, and, significantly in cases that show promise, the ability of the parties to 
resolve the matter before intervention. As mentioned above, the United States often seeks a 
partial lifting of the seal to explore settlement possibilities before entering into active litigation, 
which can be prolonged and costly. Defendants have an incentive to settle cases before they are 
unsealed, so they can announce a settlement at the same time the allegations are made public. 
That incentive is lost once the case is unsealed. This process benefits both the United States and 
relators, even though it may have the effect of prolonging the government’s election. Keeping 
these factors in mind, the Department’s record of investigating qui tam cases is a good one. 


Grassley 371 What can the Department do to speed up the resolution of these cases 
and, at the same time, obtain the full amount due and owed the Federal government as a 
result of the fraud? What, if any, consideration has been given to establishing a FCA 
support group designed to lend resources to high profile large scale fraud cases in an effort 
to resolve them in a timely fashion? 

ANSWER: With respect to the first part of your question, please see the answer below to 
Question Number 375. With respect to the second part of your question, it is not clear what is 
meant by “a FCA support group.” However, the Department’s Civil Division already has a 
section of approximately 75 attorneys and additional support staff devoted to litigating False 
Claims Act cases. The section is headed by an SES Director, two Deputy Directors and other 
experienced supervisors, and is closely monitored and supervised by the Assistant Attorney 
General and a Deputy Assistant Attorney General. The attorneys in the section have the 
flexibility to handle fraud matters wherever they arise, and routinely assist U.S. Attorney’s 
Offices in investigating and litigating False Claims Act cases. Large-scale fraud cases are 
staffed to ensure that the investigation and any ensuing litigation are handled efficiently and 
effectively. In addition, in the past fiscal year, additional resources for the U.S. Attorney’s 
Offices and the Civil Division were made available by the Department to support health care 
fraud civil enforcement efforts. 


Grassley 372 Please provide an estimate of the total potential recovery of all tbe 
current FCA cases pending against the pharmaceutical industry (including both sealed and 
non-sealed cases). 

ANSWER: It would be inappropriate for the Department to speculate about potential 
recoveries in cases under investigation. Until the facts, allegations, and theories are fully 
developed and tested against any defenses the defendants may have, any estimate would be 
speculative, and would not provide a valid measure of potential recoveries. 
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Grassley 373 Please provide an estimate of the total potential recover of all the 
current FCA cases pending against the defense industry (including both sealed and non- 
sealed cases). 

ANSWER: Piease see the preceding answer. 


Grassley 374 Are there any legislative recommendations the Department has for 
improving the False Claims Act? 

ANSWER: As noted, we have received and are currently reviewing proposed bills S. 2041 and 
H.R. 4854, and would be happy to discuss the proposed legislation once our review is completed. 


Grassley 375 What, if anything, can Congress do to strengthen the band of the Civil 
Division and the U.S. Attorney’s offices in prosecuting and resolving outstanding FCA 
cases? 

ANSWER: The major sources of funds for the Department’s False Claims Act enforcement 
efforts include the Health Care Fraud and Abuse Control account (“HCFAC”) and the Three 
Percent Fund. The HCFAC was established by the Health Insurance Portability and 
Accountability Act of 1996. The Three Percent Fund was established as part of the FY 1994 
appropriation for the Departments of Commerce, Justice, and State. The FY 1994 appropriation 
allowed the Attorney General to use up to three percent of all amounts recovered by the 
Department’s civil debt collection activities. False Claims Act litigation comprises the vast 
majority of the recoveries contributing to the Three Percent Fund. 

The Department’s base budget for the Civil Division is devoted almost exclusively to 
defensive litigation - cases that require representation to ensure that the government does not 
lose hundreds of billions of dollars in adverse judgments and settlements. As the number of 
defensive cases has outpaced the availability of appropriated funds, funding for affirmative cases 
has increasingly relied on non-appropriated sources such as the HCFAC and the Three Percent 
Fund. Over the last several years, the amounts available from these sources have failed to keep 
pace with the increasing costs of salaries and benefits, and other costs associated with the 
Department’s fraud enforcement efforts. The HCFAC account is subject to a cap that has been 
frozen, and Three Percent Fund resources fluctuate in accordance with the level of recoveries 
which, while very substantial overall, can vary significantly from year to year. 

Thus, a significant way that Congress can strengthen the Department’s ability to 
vigorously pursue fraud cases is to raise the cap on the HCFAC account. We encourage 
Congress to support the Administration’s efforts to increase funding in this important 
enforcement area. 


Grassley 376 Does DOJ need additional resources for prosecuting and resolving 
pending FCA cases? 
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ANSWER: Please see the preceding answer. 


Grassley 377 What has the Department done to work with states who are seeking to 
enact a state false claims act under section 6032 of the Deficit Reduction Act of 2005 
(DRA)? 

ANSWER: We have coordinated closely with and advised the Inspector General of the 
Department of Health and Human Services as he renders formal guidance to states that endeavor 
to fulfill the mandate of the Deficit Reduction Act (DRA) and craft state false claims acts that are 
“at least as effective” as the federal False Claims Act “in rewarding and facilitating gui lam 
actions.” This guidance typically takes the form of a letter from the Inspector General to a state 
in response to the state’s request for a formal opinion on whether the state’s statute qualifies 
under the terms of the DRA. We have exercised great care to assure that potential qui lam 
relators are accorded at least the same rights and incentives under proposed state laws as they are 
under the Federal law. 


Grassley 378 What, if any, guidance has the Department provided in relation to 
section 6033 of the DRA, which requires employee FCA education for any government 
Medicaid contractor that receives more than $5 million annually from the Medicaid 
program? 

ANSWER: At the request of the Centers for Medicare and Medicaid Services (CMS), the 
Department drafted language that ultimately was provided by CMS to Medicaid contractors 
receiving more than $5 million annually from the Medicaid program to educate their employees 
concerning the False Claims Act, as required under the Deficit Reduction Act. In addition. 
Department attorneys speaking at various health care conferences have reminded audiences of 
the DRA mandate to such Medicaid contractors to educate their employees about the provisions 
of the False Claims Act. 


Grassley 379 The Federal False Claims Act was originally passed to deal with fraud 
and war profiteering. President Lincoln signed the FCA into law back in 1863 to prevent 
contractors from ripping off Union troops during the Civil War. That is why the FCA is 
referred to as Lincoln's Law. On June 20, 2007, The Boston Globe printed an article titled. 
Justice Department Opts out of Whistle-blower Suits: Cases Allege Fraud in Iraq 
Contracts. This article noted that the Department of Justice has declined to intervene in 10 
False Claims Act whistleblower lawsuits that have raised allegations of fraud, waste, and 
abuse in contracts supporting our troops and providing for the construction of Iraq. 
Further, the article states that the Department has only reached two civil settlements with 
contractors in Iraq totaling $6.1 million. Given that Congress has appropriated hundreds 
of billions of dollars to fund our troops, support contractors, as well as reconstruction 
projects, I find it hard to believe that only $6.1 million has been lost to fraud or abuse by 
government contractors. In our own country that isn't at war, the general fraud rate for 
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the Medicaid program is around 3percent to Spercent, so I would imagine 5, 10, or even 
ISpercent wouldn't be far off from the actual amount of fraud, but I'll leave the numbers 
to the experts. Attorney General Gonzales, how many False Claims Act cases alleging fraud 
in Iraq has the Department joined since 2003? 

ANSWER: The Department has intervened in and is litigating one qui tam case involving the 
manufacture of flares used in Iraq and Afghanistan, in addition, we intervened in three qui tam 
cases for purposes of settlement. It is incorrect that the Department has reached only two civil 
settlements for $6.1 million. We have reached five False Claims Act settlements in connection 
with the war in Iraq resulting in the government recovering $16 million. We have additional 
cases under investigation, including matters in which criminal proceedings have been instigated. 


Grassley 380 Is this article accurate in stating that the Department has declined 
intervention in 10 FCA cases alleging contracting fraud in Iraq? 

ANSWER: The current figure is 12. 


Grassley 381 Why has the Department declined intervention? 

ANSWER: The United States declines intervention in qui tam cases for a number of reasons. 
We do not wish to affect in any way relators' rights going forward in declined cases, and 
therefore, as a matter of practice, we do not comment on our reasons for declining particular 
cases. 


Grassley 382 Does the declination of intervention signal an unwillingness to pursue 
Iraq contracting fraud cases? 

ANSWER: No. These cases are being aggressively pursued and if the investigations reveal 
wrongdoing, we take appropriate enforcement action, just as in any other case. 


Grassley 383 How many other Iraq fraud contracting cases does the Department 
currently have under seal? 

ANSWER: There are currently about 30 qui tam cases under investigation and under seal. 


Grassley 386 I continue to await responses from the FBI on a number of issues, 
some of them months overdue. As the Department has oversight authority over the FBI, I 
ask that you ensure the prompt and expeditious delivery of all information requested. 
Often times when I inquire with the FBI about my requests, I’m informed that they have 
passed it along to the Department for approval. Are there currently any outstanding 
requests of mine pending approval at the Department level? 
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ANSWER: The Department is working to complete our responses and will provide them to the 
Committee expeditiously. 


Grassley 387 If so why are they delayed and when can I expect them? 

ANSWER: The Department is working to complete our responses and will provide them to the 
Committee expeditiously. 


Grassley 388 I asked FBI Director Mueller this same question at a FBI Oversight 
Hearing in March, I am still waiting for a response. Former FBI agent Jane Turner 
recently won a $565,000 verdict from a federal jury in Minnesota. The jury found that her 
supervisors had made false and misleading statements in her performance reviews in 
retaliation for her for Tiling an Equal Employment Opportunity claim. I wrote to FBI 
Director Mueller earlier this year asking what steps the FBI is going to take to discipline 
the supervisors responsible for the retaliation. However, all I got back was a letter saying 
that the FBI doesn’t comment on personnel matters. Mr. Mueller said he won’t tolerate 
retaliation, but here was a case where a jury found retaliation. The jury found that FBI 
supervisors retaliated against Agent Turner, why can’t the FBI tell us whether they are 
taking any action to consider holding accountable the people who retaliated? 

ANSWER: The jury found that two of Jane Turner’s former supervisors in Minneapolis 
retaliated against her for her complaints of discrimination. One of them, former Supervisory 
Senior Resident Agent (SSRA) Craig R. Welken, retired from the FBI in 2001 and the other, 
former ASAC James H. Burrus, Jr., retired on May 1, 2007. 

Some media accounts have incorrectly identified James Casey as one of the FBI supervisors 
who retaliated against Ms. Turner. Mr. Casey was not assigned to the Minneapolis Division and 
his only involvement arose from his participation in the October 1999 inspection of the 
Minneapolis Division, which included the Minot Resident Agency (RA), Ms. Turner's office of 
assignment. That inspection resulted in Ms. Turner's “loss of effectiveness” transfer from the 
Minot RA back to the Minneapolis headquarters office, which the jury specifically found did not 
constitute retaliation. 


Grassley 389 I understand the FBI may appeal the decision. Will the Department 
represent the FBI? Is this a wise use of FBI and Department resources? 

ANSWER: The FBI, in conjunction with DOJ’s Civil Division is currently evaluating an appeal 
of the verdict. As explained in the FBI’s post-trial motions filed with the court, the jury 
disregarded both facts to which the parties had stipulated and the unrebutted testimony of one of 
the government’s witnesses. In light of the jury’s clear disregard of the evidence, the government 
believes the jury's award of lost wages and damages is unsupported by the facts and the law. 

After careful consideration by DOJ, the judgment was not appealed. In light of the jury’s 
verdict, DOJ determined that an appeal was not in the best interests of the United States. 
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Grassley 390 Another issue I have requests outstanding for is the FBI investigation 
into the anthrax attacks of 2001. 1 was pleased the FBI provided a briefing to Senators, but 
I still have concerns and questions that have gone unanswered. I have learned from 
depositions in the lawsuit that Stephen Hatfill filed against the FBI, that FBI Director 
Mueller denied the lead investigator’s request to polygraph FBI agents. The lead 
investigator said he wanted to do that in order to get to the bottom of who in the FBI was 
leaking information about the case to the press. I also learned that instead, Director 
Mueller ordered the three squads working on the case not to talk to each other - to put up 
stovepipes to prevent sharing information. Why wouldn’t Mueller allow the investigators to 
do what they felt was necessary to find out who at the FBI was leaking? 

ANSWER: The FBI Director has a clear policy against the leaking of confidential law 
enforcement information, and his communications with those involved in the anthrax 
investigation were consistent with this policy. As indicated in the Director’s deposition, he 
believes that generally the use of polygraph examinations is productive in investigations 
involving a narrow universe of individuals to be examined. That was not the case regarding the 
anthrax investigation leaks, where the universe of possible leak sources included the FBI, the 
U.S. Postal Service, Congress, and others. More central to this particular case, though, is that the 
leak investigation was handled by DOJ’s OPR, not by the anthrax investigation team. In fact, we 
presume DOJ’s OPR would have objected to outside activities that might impact their 
investigation. 


Grassley 391 Did the FBI take any other steps to find out who was responsible? For 
example, were the telephone records of agents with access to the information examined to 
find out if they had been talking to the reporters who published sensitive information? If 
not, why not? 

ANSWER: The FBI cooperated fully with the investigation by DOJ’s OPR. FBI defers to 
DOJ’s OPR with respect to the acquisition of telephone records and other investigative steps. 


Grassley 392 Rick Lambert, the former lead investigator, testified that putting up 
walls between the investigators working different aspects of the case risked keeping the FBI 
from “connecting the dots” like before 9/11. Given his strong concerns, why did Director 
Mueller overrule him and direct that he “compartmentalize” the case? 

ANSWER: It is critical that investigators have access to all relevant information when they are 
seeking to identify relationships among various facts. Particularly since the attacks of September 
1 1, 2001, the FBI has placed great emphasis on information sharing, and has instituted numerous 
mechanisms to ensure that we “share by rule and withhold by exception.” One “exception” 
(meaning, one circumstance in which information sharing is not appropriate) is when such 
sharing would not benefit the investigation at issue, such sharing may adversely affect that 
investigation (such as by encouraging or contributing to information leaks), and the absence of 
such sharing is not likely to adversely affect other investigations. This was such a case. 
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Grassley 393 Also in the deposition transcripts in the Hatflll lawsuit, there is an 
indication that the FBI did some kind of background records check on constituents who 
wrote to their member of Congress about the case and whose letter had been referred to 
the FBI for comment by the Member of Congress. Does the Department routinely do these 
records checks on citizens who contact their elected representatives to inquire about an 
FBI matter? 

ANSWER: According to the referenced transcript, the deposition witness indicates that when 
we receive constituent and similar inquiries the FBI queries “ACS.” Although the witness 
indicates that Automated Case Support (ACS) is “the system that the FBI employs and generates 
peoples’ criminal background history,” this is not the case. The FBI’s ACS system contains 
FBI-generated documents, including investigative information and other FBI documents 
uploaded pursuant to FBI policy. While ACS is queried by those familiar with its contents and 
uses to address the substance of an inquiry (typically by obtaining either substantive case 
information or the identity of a subject-matter expert who can assist in responding to the 
inquiry), FBI practice is not to use ACS to obtain information regarding the person making the 
inquiry, such as a constituent. 


Grassley 394 Were records checks performed on all constituent mail referred to the 
FBI, or only on those involving the Amerithrax investigation? Were records checks 
performed only on authors of letters critical of the FBI or supportive of Stephen HatfHI? 

ANSWER: ACS queries are conducted for the purpose of obtaining substantive information to 
respond to constituent inquiries, not to obtain information about the constituents themselves. 

This is the case regardless of whether the inquiry concerns the anthrax investigation or 
otherwise. 


Grassley 395 Are Members of Congress given any notice that referring a 
constituent letter to the FBI may result in an FBI records check on their constituent? 

ANSWER: Referring a constituent letter to the FBI does not result in an FBI records check on 
the constituent. 


Grassley 396 On January 23, 2006, 1 wrote to FBI Director Moeller regarding the 
Office of Professional Responsibility (OPR) and a discrepancy in disciplinary sanctions 
between rank-and-file agents and supervisors. Specifically, I noted the case of Special 
Agent Cecilia Woods who was retaliated against after becoming suspicious about her 
supervisors affair with an FBI informant. Ms. Woods was given 24 days of suspension for 
unauthorized disclosures to her attorney and an acquaintance, which was 10 more than her 
supervisor who was having an affair with an informant. I, have repeatedly asked for 
documents in the matter and was informed on March 8, 2006, by the FBI that “the FBI a 
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party in a pending administrative proceeding relating to the allegations raised by Ms. 
Woods. Given that, and considering the confidentiality of the administrative process, it 
would be inappropriate for us to comment further” It is my understanding that recently 
the pending administrative proceeding was closed, however, I have not received any new 
documents of information. Will you personally ensure that the FBI is responsive to my 
requests regarding Cecilia Woods now that the pending administrative proceeding is 
closed? 

ANSWER: We are not certain to what March 8, 2006, response the question refers, but the FBI 
did respond to a Question for the Record (QFR) based on the May 2, 2006, hearing using 
language similar to that quoted above. We are now able to provide a substantive response to that 
QFR, which was: “Have any of those conclusions been re-examined in light of her former 
supervisor’s deposition testimony in her EEOC case, in which Woods alleges he admitted to 
sexual activity with an individual who was a paid informant and a foreign national?” 

The FBI’s Office of Professional Responsibility (OPR) reviewed this matter. Ms. 

Woods' supervisor did not admit to engaging in sexual activity with an informant during his 
deposition in her EEOC case. The supervisor admitted to engaging in extramarital affairs with 
three Panamanian nationals, none of whom was the informant. OPR's inquiry of the supervisor 
substantiated that he had engaged in a sexual relationship with a Panamanian national. After the 
closure of the OPR case, the FBI's Security Division, as part of a security reinvestigation, 
conducted a polygraph examination of the supervisor, during which he admitted having sex with 
two additional Panamanian nationals. After revealing his affairs with these three women, the 
supervisor was polygraphed on the question of whether he had engaged in sexual relations with 
any other foreign nationals. His negative response to this question was found to be not indicative 
of deception. 


Grassley 397 On March 19, 2007, 1 wrote to FBI Director Mueller regarding the 
Justice Department Inspector General’s report, “A Review of the Federal Bureau of 
Investigation’s Use of National Security Letters.” In this letter I focused upon the page 86, 
which had a subtitle, “Using ‘Exigent Letters’ rather than ECPA National Security 
Letters.” This section described how FBI headquarters division known as the 
Communications Analysis Unit (CAU) obtained information using 739 so-called “exigent 
letters”. Accordingly, I requested all unclassified e-mails related to the exigent letters 
issued by the CAU. To date, I have not received a response to this request, despite having 
sent a letter, and asked Director Mueller in person on March 27, 2007. Further, this 
request was joined at the hearing by Chairman Leahy. Will you personally ensure that the 
FBI will immediately respond to this request and provide this information to me 
expeditiously? 

ANSWER: The Department is working to complete our response and will provide it to the 
Committee expeditiously. 
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Grassley 402 In March of 2007, The Inspector General issued a progress report on 
the development of the Integrated Wireless Network in the Department of Justice. The 
report exposed the inadequacies of DOJ’s communication systems, which currently operate 
on technology that is more than a decade old and has very little functionality. Even more 
disturbing is the fact that most agencies within DOJ operate on different frequencies. As a 
result, there is little to no interoperability between communication systems. This lack of 
interoperability could be problematic in the event of another terrorist attack or natural 
disaster that requires a coordinated emergency response by DOJ. What progress has been 
made on the development of an Integrated Wireless Network since the Inspector General’s 
report in March of 2007? 

ANSWER: The Department continues to advance the Integrated Wireless Network (1WN) 
work which began in the Pacific Northwest. The IWN is operational from Blaine, WA (US- 
Canadian Border) moving south to the Portland, OR metropolitan area along the Interstate 5 (1-5) 
Corridor and 23 sites on the Olympia Peninsula. The final Washington/Oregon system (which 
will be fully operational by July 2008) will provide interoperable communications coverage over 
200,000 square miles from the Canadian to the Northern California Border. The system supports 
800 users represented by the following: 

• Bureau of Alcohol, Tobacco, Firearms and Explosives 

• Drug Enforcement Administration 

• Federal Bureau of Investigation 

• US Attorney Portland 

• United States Marshals Service 

• Treasury Inspector General Tax Administration 

• Internal Revenue Service, Criminal Investigations 

• Immigration and Customs Enforcement 

• Federal Emergency Management Agency 

• United States Coast Guard 

• Social Security Administration, Office of the Inspector General 

• NOAA Office for Law Enforcement 

When complete, the system will support 1000 or more Federal law enforcement 
personnel in Washington/Oregon and will enable interoperability to key State and Local Public 
Safety Agencies such as: 

• King County, WA 

• Pierce County, WA 

• Port of Seattle, WA 

• Snohomish County, WA 

• Washington State Patrol 

• City of Portland, OR 

• Oregon State Police 

• Multnomah County 
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The Department is also working to ensure sufficient coverage and capacity for the 2008 
Olympic Trials in Eugene, OR as well as support for the 2010 Olympics in Vancouver, Canada. 

In 2008 the Department will complete its High-Risk metropolitan Areas Interoperability 
Assistance Project “25 Cities”. The 25 Cities Project was developed at the request of the 
House/Senate CJS Appropriations Subcommittee staff in 2003. The project provides Federal law 
enforcement/homeland security agencies with the ability to inter-connect and also communicate 
with key local authorities (e.g., fire police, emergency medical services) in 25 high-risk 
metropolitan areas. Several cities (New York, Denver, Atlanta) are undergoing expansion and/or 
enhancements to increase capabilities as requested by partner agencies in those cities. With the 
Presidential elections fast approaching and the Democratic and Republican National Conventions 
planned for Summer of 2008, the Wireless Management Office, at the request of the 
Department’s components, has initiated a solution for Minneapolis and SL Paul, MN while 
simultaneously providing enhancements in Denver, CO to ensure reliable radio coverage and 
daily interoperability operations as required. 

Several cities have reported positive communication improvements during national 
events and emergencies: Super Bowl 2006-Detroit, MI; Super Bowl 2005-Jacksonville, FL; 
National Labor Relations Board office hostage incident (2006)-Phoenix, AZ; Multi-jurisdictional 
pursuits on Atlanta, GA area interstates. 
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Since the March 2007 OIG Report, the Department has completed a competitive 
acquisition process in order to identify a lead IWN Systems Integrator. General Dynamics was 
notified in April 2007 of the down-select decision and a subsequent Task Order was awarded in 
August 2007. Initial tasks include standing up a Project Management Office and developing the 
national IWN Architecture, implementation Plan and Cost Model. The Department is positioned 
to execute on the IWN Program across the country, provided that adequate funding can be 
obtained to move beyond the pilot surge. Simultaneously, the Department is working with its 
law enforcement components to implement an interim strategy to mitigate the inadequacies of 
the existing legacy systems until the IWN is deployed to critical areas around the country. 

In addition, the Department sponsored a two-day Wireless Summit which was held on 
September 17 th and 18 th . At his meeting attended by all DOJ components, the parties refined the 
overall strategy and priorities for the IWN program. All areas including management, 
operations, contracts, technology and integration were covered. The PMO is in the process of 
documenting the results and validating the path forward for the program. 


Grassley 403 Has the Department of Justice reached an agreement with the 
Department of Homeland Security and the Department of the Treasury on a unified 
program approach to the Integrated Wireless Network? 

ANSWER: Yes, the Department has negotiated a new MOU with DHS and Treasury. The three 
Departments remain committed to the objectives of an integrated wireless environment across 
the three agencies, including: (1) effective interoperability amongst Federal law 
enforcement/homeland security agents; (2) interoperability between the Federal agencies and the 
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State and local agencies with which we partner; (3) interagency leveraging of Federal 
investments in communications infrastructure; and, (4) support for and endorsement of 
standards-based technologies that stimulate improved interoperability, functionality and market 
competition. The DOJ Deputy Attorney General and DHS Deputy Secretary have both signed a 
new MOU outlining those commitments. The MOU is presently being staffed for the Treasury 
Deputy Secretary’s signature. 

Nonetheless, the DOJ and DHS do have different perspectives on the requirements and 
strategies for fulfilling them and the best means to provide tactical wireless communications for 
our respective field agents and officers. These perspectives are driven by the subtle but 
important differences between the missions, and the methods and areas of operation for each 
Department. The new MOU recommits the Departments to the objectives stated above, while 
providing each with the flexibility needed to continue operations in the field. The DOJ strategy 
is to deploy a network that consists of a combination of trunked, conventional, and transportable 
land mobile radios which will be integrated with 3G and 4G commercial wireless 
communications that are augmented to meet DOJ security, reliability and functional 
requirements. This hybrid approach will allow the Department to meet component 
communication needs in a flexible and cost effective way that leverages all aspects of the 
continuously evolving wireless industry, and also maintain interoperability and compatibility 
with our federal partners through the use of standards based technologies. 

A copy of the text from the almost final MOU is attached to provide an indication of the 
level of cooperation that has been agreed upon by the three Departments. 


Grassley 404 If not, does the Department of Justice plan to move forward with an 
Integrated Wireless Network program as a single department program? Why or why not? 

ANSWER: The Department of Justice plans to move forward on IWN, as it is a critical need for 
our law enforcement personnel. The older systems are beyond their useful life and must be 
upgraded and/or replaced. If adequate funding for IWN is provided, the plan is to increase 
functionality beyond the current capabilities of analog radio systems to improve the 
communication (and interoperability) that is deployed to the users across the country. 
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09/27/07 

VOTING CASES IN WHICH 
THE UNITED STATES’ PARTICIPATION 
BEGAN SINCE OCTOBER 1, 1976 


I. Plaintiff 

A. Section 2 


1. 

U.S. 

V. 

St. Landry Parish School Board 

W.D. La. 

10/06/76 

2. 

U.S. v. City of Kosciusko 
[Also states a claim under Section 5] 

N.D. Miss. 

05/09/77 

3. 

U.S. 

V. 

City Commission of Texas City 

S.D. Tex. 

05/12/77 

4. 

U.S. 

V. 

Uvalde Consolidated ISD 

W.D. Tex. 

09/19/77 

5. 

U.S. 

V. 

Temple Independent School District 

W.D. Tex. 

01/12/78 

6. 

U.S. 

V. 

Town of Bartelme 2 ' 

E.D. WiS. 

02/15/78 

7. 

U.S. 

V. 

State of South Dakota (Shannon County) 2 ' 1 

D.S.D. 

04/04/78 

8. 

U.S. 

V. 

Marengo County Commission 

S.D. Ala. 

08/25/78 

9. 

U.S. 

V. 

Thurston County 2 ' 

D. Neb. 

08/30/78 

10. 

U.S. 

V, 

Humboldt County 4, 

D. Nev. 

09/07/78 

11. 

U.S. 

V. 

City of Hattiesburg 

S.D. Miss. 

10/02/78 

12. 

U.S. 

V. 

Dallas County Commission & School Board 

S.D. Ala. 

10/19/78 

13. 

U.S. 

V. 

San Juan County 2 ' 

D.N.M. 

06/21/79 

14. 

U.S. 

V. 

State of South Carolina 

D.S.C. 

04/18/80 

15. 

U.S. 

V. 

Clarke County Commission 

S.D. Ala. 

09/02/80 


[Also states a claim under Section 5] 


V This case was brought by the Civil Rights Division's former Office of Indian Rights. 

% This case was brought by the Civil Rights Division's former Office of Indian Rights. 

This case was brought by the Civil Rights Division's former Office of Indian Rights. 
& This case was brought by the Civil Rights Division's former Office of Indian Rights. 

& This case was brought by the Civil Rights Division's former Office of Indian Rights. 
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16. 

U.S. v. Halifax County 

E.D.N.C. 

10/06/83 

17. 

U.S. v. Conecuh County 

S.D. Ala. 

10/21/83 

18. 

U.S. v. Lowndes County 

M.D. Ga. 

10/27/83 

19. 

U.S. v. San Juan County 

D. Utah 

11/22/83 

20. 

U.S. v. City of Bessemer 

N.D. Ala. 

04/10/84 

21. 

U.S. v. Pike County 

M.D. Ala. 

05/11/84 

22. 

U.S. v. Dorchester County 

D. Md. 

12/05/84 

23. 

U.S. v. City of Cambridge 

D. Md. 

12/05/84 

24. 

U.S. v. Wilkes County Board of Education 

S.D. Ga. 

01/10/85 

25. 

U.S. v. Chaves County 

D.N.M. 

01/10/85 

26. 

U.S. v. City of Roswell Ind. School District 6, 

D.N.M. 

03/12/85 

27. 

U.S. v. Darlington County 

D.S.C. 

08/21/85 

28. 

U.S. v. City of Los Angeles 

C.D. Cal. 

11/26/85 

29. 

U.S. v. McKinley County 

D.N.M. 

01/09/86 

30. 

U.S. v. City of Demopolis 

S.D. Ala. 

01/16/86 

31. 

U.S. v. Town of Indian Head 

D. Md. 

03/24/86 

32. 

U.S. v. Wilson County Board of Education 

E.D.N.C. 

08/22/86 

33. 

U.S. v. Mississippi County 

E.D. Ark. 

10/15/86 

34. 

U.S. v. City of Augusta 

S.D. Ga. 

01/08/87 

35. 

U.S. v. City of Roanoke 

M.D. Ala. 

02/02/87 

36. 

U.S. v. Granville County Board of Education 

E.D.N.C. 

04/30/87 

37. 

U.S. v. City of Spartanburg 

D.S.C. 

05/26/87 

38. 

U.S. v. State of Mississippi 

S.D. Miss. 

07/09/87 

39. 

U.S. v. Laurens County 

D.S.C. 

07/10/87 


» Claim against the City of Roswell Independent School District was included as part of the 
Chaves County complaint; the court severed the two claims on March 12, 1985. 

- 2 - 
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40. 

U.S. v. Washington County 

N.D. Miss. 

07/30/87 

41. 

U.S. v. Wicomico County 

D. Md. 

09/24/87 

42. 

U.S. v. Bladen County Board of Education 

E.D.N.C. 

10/21/87 

43. 

U.S. v. Lenoir County Board of Education 

E.D.N.C. 

10/21/87 

44. 

U.S. v. City of Aiken 

D.S.C. 

11/24/87 

45. 

U.S. v. Los Angeles County 

C.D. Cal. 

09/08/88 

46. 

U.S. v. State of New Mexico and Sandoval County 
[Also states a claim under Section 203] 

D.N.M. 

12/05/88 

47. 

U.S. v. State of Arizona 
[Also states a claim under Section 4(f)(4)] 

D. Ariz. 

12/08/88 

48. 

U.S. v. Sampson County 

E.D.N.C. 

12/16/88 

49. 

U.S. v. City of Bennettsville 

D.S.C. 

09/26/89 

50. 

U.S. v. City of Magnolia 

W.D. Ark. 

04/26/90 

51. 

U.S. v. Brooks County 

M.D. Ga. 

08/10/90 

52. 

U.S. v. State of Georgia 

N.D. Ga. 

08/09/90 

53. 

U.S. v. City of Memphis 

W.D. Tenn. 

02/15/91 

54. 

U.S. v. Walthall County 

S.D. Miss. 

11/04/91 

55. 

U.S. v. State of Florida 

[Also states a claim under Section 5] 

N.D. Fla. 

06/23/92 

56. 

U.S. v. Screven County 

S.D. Ga. 

12/16/92 

57. 

U.S. v. City of Selma 

S.D. Ala. 

05/18/93 

58. 

U.S. v. Anson County Board of Education 

W.D.N.C. 

07/01/93 

59. 

U.S. v. Johnson County 

S.D. Ga. 

09/08/93 

60. 

U.S. v. Randolph County 

M.D. Ga. 

09/08/93 

61. 

U.S. v. Talbot County 

M.D. Ga. 

09/08/93 

62. 

U.S. v. Jones 

S.D. Ala. 

09/10/93 


-3- 
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63. 

U.S. v. Cibola County^ 

[Also states claims under Section 203, NVRA and HAVA] 

D.N.M. 

09/27/93 

64. 

U.S. v. Socorro County 
[Also states a claim under Section 203] 

D.N.M. 

10/22/93 

65. 

U.S. v. Tallapoosa County 

M.D. Ala. 

11/12/93 

66. 

U.S. v. City of Monroe 

[Also states a claim under Section 5] 

M.D. Ga. 

06/02/94 

67. 

U.S. v. Attala County 

N.D. Miss. 

07/26/94 

68. 

U.S. v. City of Newport News 

E.D, Va. 

10/26/94 

69. 

U.S. v. Alameda County 
[Also states a claim under Section 203] 

N.D. Cal. 

04/13/95 

70. 

U.S. v. Lee County 

N.D. Miss. 

05/16/95 

71. 

U.S. v. City of Baton Rouge 

M.D. La. 

01/24/96 

72. 

U.S. v. New Roads 

M.D. La. 

09/19/96 

73. 

U.S. v. Board of Elections in the City of New York®' 

S.D.N.Y. 

04/03/97 

74. 

U.S. v. Bernalillo County 
[Also states a claim under Section 203] 

D.N.M. 

02/06/98 

75. 

U.S. v. City of Lawrence 
[Also states a claim under Section 203] 

D. Mass. 

11/05/98 

76. 

U.S. v. Day County and Enemy Swim Sanitary Dist. 
[Also states a claim under 42 U.S.C. 1971(a)] 

D.S.D. 

05/10/99 

77. 

U.S. v. Passaic City and Passaic County 
[Also states claims under Sections 203 and 208] 

D.N.J. 

06/02/99 

78. 

U.S. v. Marion County 

M.D. Ga. 

10/21/99 

79. 

U.S. v. Blaine County 

D. Mont. 

11/16/99 

80. 

U.S. v. City of Passaic 

D.NJ. 

02/03/00 

81. 

U.S. v. Benson County 

D.N.D, 

03/06/00 


% Claims under the NVRA and HAVA were added in an Amended Complaint filed on January 31, 
2007. 


& This case was brought by the U.S. Attorney's Office for the Southern District of New York. 
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82. 

U.S. v. Town of Cicero 

N.D. III. 

03/13/00 

83. 

U.S. v. Roosevelt County 

D. Mont. 

03/24/00 

84. 

U.S. v. State of South Dakota 

D.S.D. 

03/28/00 

85. 

U.S. v. City of Santa Paula 

C.D. Cal. 

04/06/00 

86. 

Grieg v. City of St. Martinville 

W.D. La. 

06/02/00 

87. 

U.S. v. Morgan City 

W.D. La. 

06/27/00 

88. 

U.S. v. Upper San Gabriel Valley Municipal 

Water District 

C.D. Cal. 

07/21/00 

89. 

U.S. v. City of Hamtramck 

E.D. Mich. 

08/04/00 

90. 

U.S. v. Charleston County 

D.S.C. 

01/17/01 

91. 

U.S. v. Crockett County 

W.D. Tenn. 

04/17/01 

92. 

U.S. v. Alamosa County 

D. Colo. 

11/27/01 

93. 

U.S. v. Osceola County 
[Also states a claim under Section 208] 

M.D. Fla. 

06/28/02 

94. 

U.S. v. Berks County 
[Also states claims under Sections 4(e) and 208] 

E.D. Pa. 

02/25/03 

95. 

U.S. v. Brown (Noxubee County) 

(Also states a claim under Section 11] 

S.D. Miss 

02/17/05 

96. 

U.S. v. Osceola County 

M.D. Fla. 

07/18/05 

97. 

U.S. v. City of Boston 
[Also states a claim under Section 203] 

D. Mass. 

07/29/05 

98. 

U.S. v. Long County 

S.D. Ga. 

02/08/06 

99. 

U.S. v. City of Euclid 

N.D. Ohio 

07/10/06 

100. 

U.S. v. Village of Port Chester 

S.D.N.Y. 

12/15/06 

101. 

U.S. v. City of Philadelphia 2 '' 

E.D. Pa. 

04/26/07 


[Also states claims under Sections 4(e), 203 and 208, the NVRA and HAVA] 


% Claims under Sections 2 and 4(e), the NVRA and HAVA were added in an amended complaint 
filed on April 26, 2007. The original complaint, raising claims under Sections 203 and 208, was filed 
on October 13, 2006. 
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B, Section 5 enforcement 


1 . 

U.S. v. Board of Commissioners of Sheffield 

N.D. Ala. 

08/09/76 

2. 

U.S. v. Board of Trustees of Westheimer ISD 

S.D. Tex. 

01/20/77 

3. 

U.S. v. Board of Trustees of Midland ISD 

W.D. Tex. 

03/24/77 

4. 

U.S. v. Hawkins ISD 

E.D. Tex. 

03/26/77 

5. 

U.S. v. Board of Trustees of Trinity ISD 

S.D. Tex. 

03/28/77 

6. 

U.S. v. Board of Trustees of Chapel Hill ISD 

E.D. Tex. 

05/06/77 

7. 

U.S. v. City of Kosciusko 

[Also states a claim under Section 2J 

N.D. Miss. 

05/09/77 

8. 

U.S. v. Village of Dickinson 

S.D. Tex. 

02/17/78 

9. 

U.S. v. Board of Trustees of Somerset ISD 

W.D. Tex. 

03/10/78 

10. 

U.S. v. County Council of Chester County 

D.S.C. 

06/01/78 

11. 

U.S. v. Sumter County Council 

D.S.C. 

06/02/78 

12. 

U.S. v. County Council of Charleston County 

D.S.C. 

06/02/78 

13. 

U.S. v. Bd. of Commissioners of Colleton County 

D.S.C. 

06/02/78 

14. 

U.S. v. Barbour County Commission 

M.D. Ala. 

09/08/78 

15. 

U.S. v. Tripp County- 12 ' 

D.S.D. 

11/01/78 

16. 

U.S. v. City of Houston 

S.D. Tex. 

12/13/78 

17. 

U.S. v. Pike County Commission 

M.D. Ala. 

05/29/79 

18. 

U.S. v. State of South Dakota 11 ' 

D.S.D. 

06/26/79 

19. 

U.S. v. State of South Carolina & Horry County 

D.S.C. 

12/21/79 

20. 

U.S. v. County School Trustees of Harris County 

S.D. Tex. 

01/18/80 

21. 

U.S. v. City of Port Arthur 

E.D. Tex. 

03/14/80 


^ This case was brought by the Civil Rights Division's former Office of Indian Rights. 
This case was brought by the Civil Rights Division's former Office of Indian Rights. 
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22. 

U.S. v. Clarke County Commission 
[Also states a claim under Section 2] 

S.D. Ala. 

09/02/80 

23. 

U.S. 

v. Sumter County 

N.D. Ala. 

07/14/81 

24. 

U.S. 

v. Louisville M.S.S.D. 

N.D. Miss. 

12/01/81 

25. 

U.S. 

v. St. George 

D.S.C. 

07/20/83 

26. 

U.S. 

v. Lawrence County 

S.D. Miss. 

07/23/83 

27. 

U.S. 

v. City of Barnwell 

D.S.C. 

10/22/84 

28. 

U.S. 

v. Orangeburg County Council 

D.S.C. 

11/21/84 

29. 

U.S. 

v. State of Texas 

W.D, Tex. 

07/19/85 

30. 

U.S. 

v. Houston County 

M.D. Ala. 

07/31/85 

31. 

U.S. 

v. Victoria Independent School District 

S.D. Tex. 

04/04/86 

32. 

U.S. 

v. State of North Carolina 

E.D.N.C. 

12/09/86 

33. 

U.S. 

v. Cochise County 

D. Ariz. 

02/20/87 

34. 

U.S. 

v. Town of Summerville 

D.S.C. 

05/13/87 

35. 

U.S. 

v. Onslow County 

E.D.N.C. 

12/30/87 

36. 

U.S. 

v. State of Mississippi 

S.D. Miss. 

12/30/87 

37. 

U.S. 

v. City of Chester 

D.S.C. 

06/24/88 

38. 

U.S. 

v. City of Zebulon 

N.D. Ga. 

11/06/89 

39. 

U.S. 

v. LaVernia ISD 

W.D. Tex. 

03/02/90 

40. 

U.S. 

v. State of South Carolina 

D.S.C. 

04/09/90 

41. 

U.S. 

v. State of Texas 

S.D. Tex. 

11/27/90 

42. 

U.S. 

v. City of Houston 

S.D. Tex. 

10/17/91 

43. 

U.S. 

v. Autauga County Board of Education 

M.D. Ala. 

05/27/92 

44. 

U.S. v. State of Florida 
[Also states a claim under Section 2] 

N.D. Fla. 

06/23/92 

45. 

U.S. 

v, Yuma County 

D. Ariz. 

10/29/92 

46. 

U.S. 

v. Graham County 

D. Ariz. 

09/16/93 
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47, 

U.S. v. City of Wilmer 

N.D. Tex. 

01/18/94 

48. 

U.S. v. City of Monroe 
[Also states a claim under Section 2] 

M.D. Ga. 

06/02/94 

49. 

U.S. v. Lee County 

D.S.C. 

06/06/94 

50. 

U.S. v. State of Arizona 

D. Ariz. 

09/06/94 

51. 

U.S. v. Moses 

S.D. Tex. 

03/29/95 

52. 

U.S. v. State of Mississippi 
[Also states a claim under the NVRA] 

S.D. Miss. 

04/20/95 

53. 

U.S. v. State of Georgia 

N.D. Ga. 

03/21/96 

54. 

U.S. v. State of Louisiana 

W.D. La. 

08/12/96 

55. 

U.S. v. State of Alabama 

M.D. Ala. 

10/19/98 

56. 

U.S. v. New York City Board of Elections 
[Also states a claim under UOCAVA] 

S.D.N.Y. 

10/28/98 

57. 

U.S. v. North Harris Montgomery Community 
College District 

S.D. Tex. 

07/27/06 

C. Section 11 



1 . 

U.S. v. North Carolina Republican Party 

E.D.N.C. 

02/26/92 

2. 

U.S. v. Brown (Noxubee County) 

[Also states a claim under Section 2] 

S.D. Miss. 

02/17/05 

D. Section 202 



1 . 

U.S. v. County of Santa Clara 

N.D. Cal. 

11/04/80 

2. 

U.S. v. State of New York 

N.D.N.Y. 

11/01/88 

E. Section 4(e), 4(f)(4) or 203 



1 . 

U.S. v. City and County of San Francisco 12 ' 

[States a claim under Section 203] 

N.D. Cal. 

10/27/78 

2. 

U.S. v. San Juan County 12, 

[States a claim under Section 203] 

D.N.M. 

06/21/79 


^ This case was brought by the U.S. Attorney’s Office for the Northern District of California. 
^ This case was brought by the Civil Rights Division's former Office of Indian Rights. 
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3. 

U.S. v. San Juan County 
[States a claim under Section 203] 

D. Utah 

11/22/83 

4. 

U.S. v. McKinley County 
[States a claim under Section 203] 

D.N.M. 

01/09/86 

5. 

U.S. v. State of New Mexico and Sandoval County 
[States claims under Sections 2 and 203] 

D.N.M. 

12/05/88 

6. 

U.S. v. State of Arizona 
[States claims under Sections 2 and 4(f)(4)] 

D. Ariz. 

12/08/88 

7. 

U.S. v. Metropolitan Dade County 
[States a claim under Section 203] 

S.D. Fla. 

03/11/93 

8. 

U.S. v. Cibola County^ 

[States claims under Sections 2 and 203, the NVRA and HAVA] 

D.N.M. 

09/27/93 

9. 

U.S. v. Socorro County 
[States claims under Sections 2 and 203] 

D.N.M. 

10/22/93 

10. 

U.S. v. Alameda County 
[States claims under Sections 2 and 203] 

N.D. Cal. 

04/13/95 

11. 

U.S. v. Bernalillo County 
[States claims under Sections 2 and 203] 

D.N.M. 

02/06/98 

12. 

U.S. v. City of Lawrence 
[States claims under Sections 2 and 203] 

D. Mass. 

11/05/98 

13. 

U.S. v. Passaic City and Passaic County 
[States claims under Sections 2, 203 and 208] 

D.NJ. 

06/02/99 

14. 

U.S. v. Orange County 
[States a claim under Section 203] 

M.D. Fla. 

06/28/02 

15. 

U.S. v. Berks County 
[States claims under Sections 2, 4(e), and 208] 

E.D. Pa. 

02/25/03 

16. 

U.S. v. Brentwood Union Free School District 
[States a claim under Section 203] 

E.D.N.Y. 

06/04/03 

17. 

U.S. v. San Benito County 
[States claims under Section 203 and HAVA] 

N.D. Cal. 

05/26/04 

18. 

U.S. v. San Diego County 
[States a claim under Section 203] 

S.D. Cal. 

06/23/04 

19. 

U.S. v. Suffolk County 
[States a claim under Section 203] 

E.D.N.Y. 

06/29/04 


^ Claims under the NVRA and HAVA were added in an amended complaint filed on January 31, 
2007. 
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20. 

U.S. v. Yakima County 
[States a claim under Section 203] 

E.D. Wash. 

07/06/04 

21. 

U.S. v. Ventura County 
[States a claim under Section 203] 

C.D. Cal. 

08/04/04 

22. 

U.S. v. Westchester County 
[States claims under Section 203 and HAVA] 

S.D.N.Y. 

01/19/05 

23. 

U.S. v. City of Azusa 
[States a claim under Section 203] 

C.D. Cal. 

07/14/05 

24. 

U.S. v. City of Paramount 
[States a claim under Section 203] 

C.D. Cal. 

07/14/05 

25. 

U.S. v. City of Rosemead 
[States a claim under Section 203] 

C.D. Cal. 

07/14/05 

26. 

U.S. v. City of Boston 
(States claims under Sections 2 and 203] 

D. Mass 

07/29/05 

27. 

U.S. v. Ector County 

[States a claim under Section 4(f)(4)] 

W.D. Tex. 

08/23/05 

28. 

U.S. v. Hale County 
[States claims under Sections 203 and 208] 

N.D. Tex. 

02/27/06 

29. 

U.S. v. Cochise County 
[States claims under Section 203 and HAVA] 

D. Ariz. 

06/16/06 

30. 

U.S. v. Brazos County 
[States claims under Sections 4(f)(4) and 208] 

S.D. Tex. 

06/28/06 

31. 

U.S. v. City of Springfield 
[States claims under Sections 203 and 208] 

D. Mass. 

08/02/06 

32. 

U.S. v. City of Philadelphia! 5 ' E.D. Pa. 

[States claims under Sections 2, 4(e), 203 and 208, the NVRA and HAVA] 

10/13/06 

33. 

U.S. v. City of Walnut 
[States a claim under Section 203] 

C.D. Cal. 

04/12/07 

34. 

U.S. v. Galveston County 

[States claims under Section 4(f)(4) and HAVA] 

S.D, Tex. 

07/16/007 

35. 

U.S. v. City of Earth 
[States a claim under Section 203] 

N.D. Tex. 

07/16/07 

36. 

U.S. v. Littlefield Independent School District 
[States a claim under Section 203] 

N.D. Tex. 

07/16/07 


^ Claims under Sections 2 and 4(e), the NVRA, and HAVA were added in an amended complaint 
filed on April 26, 2007. 
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37. 

U.S. v. Post Independent School District 
[States a claim under Section 203] 

N.D. Tex. 

07/16/07 

38. 

U,S. v. Seagraves Independent School District 
[States a claim under Section 203] 

N.D. Tex. 

07/16/07 

39. 

U.S. v. Smyer Independent School District 
[States a claim under Section 203] 

N.D. Tex. 

07/16/07 

40. 

U.S. v. County of Kane 
[States claims under Sections 203 and 208] 

N.D. III. 

09/26/07 

F. Section 208 



1 . 

U.S. v. State of Arkansas 

E.D. Ark. 

10/30/84 

2. 

U.S. v. Passaic City and Passaic County 
[Also states claims under Sections 2 and 203] 

D.NJ. 

06/02/99 

3. 

U.S. v. Miami-Dade County 

S.D. Fla. 

06/07/02 

4. 

U.S. v. Osceola County 
[Also states a claim under Section 2] 

M.D. Fla. 

06/28/02 

5. 

U.S. v. Berks County 
[Also states claims under Sections 2 and 4(e)] 

E.D. Pa. 

02/25/03 

6. 

U.S. v. Hale County 
[Also states a claim under Section 203] 

N.D. Tex. 

02/27/06 

7. 

U.S. V. Brazos County 
[Also states a claim under Section 4(f)(4)] 

S.D. Tex. 

06/28/06 

8. 

U.S. v. City of Springfield 
[Also states a claim under Section 203) 

D. Mass. 

08/02/06 

9. 

U.S. v. City of Philadelphia-^ E.D. Pa. 

[Also states claims under Sections 2, 4(e), and 203, the NVRA and HAVA] 

10/13/06 

10. 

U.S. v. County of Kane 

[Also states a claim under Section 203] 

N.D. III. 

09/26/07 

G. Section 301 



1 . 

U.S. v. State of Texas (Waller County) 

S.D. Tex. 

10/14/76 


^ Claims under Sections 2 and 4(e), the NVRA, and HAVA were added in an amended complaint 
filed on April 26, 2007. 
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H. Overseas Citizens Voting Rights Act/ 

Uniformed and Overseas Citizens Absentee Voting Act fUOCAVA) 


1. 

U.S. v. New York State Board of Elections 

N.D.N.Y. 

10/30/76 

2. 

U.S. v. State of Florida 

N.D. Fla. 

11/06/80 

3. 

U.S. v. State of Colorado 

D. Colo. 

10/29/82 

4. 

U.S. v. State of Colorado 

D. Colo. 

09/20/84 

5. 

U.S. v. State of Wisconsin 

W.D. Wis. 

10/31/84 

6. 

U.S. v. State of Alabama 

M.D. Ala. 

10/31/84 

7. 

U.S. v. State of Montana 

D. Mont. 

10/31/84 

8. 

U.S. v. State of Minnesota 

D. Minn. 

11/01/84 

9. 

U.S. v. State of Arkansas 

E.D. Ark. 

11/01/84 

10. 

U.S. v. State of New Hampshire 

D.N.H. 

11/02/84 

11. 

U.S. v. State of Hawaii 

D. Haw. 

11/04/86 

12. 

U.S. v. New York City Board of Elections 

S.D.N.Y. 

11/07/86 

13. 

U.S. v. Commonwealth of Pennsylvania 

M.D. Pa. 

04/22/88 

14. 

U.S. v. State of Idaho 

D. Idaho 

05/20/88 

15. 

U.S. v. State of Michigan 

W.D. Mich. 

07/28/88 

16. 

U.S. v. State of Wyoming 

D. Wyo. 

08/15/88 

17. 

U.S. v. State of Oklahoma 

W.D. Okla. 

08/22/88 

18. 

U.S. v. State of Mississippi 

S.D. Miss. 

09/25/89 

19. 

U.S. v. State of New Jersey 

D.N.J. 

06/05/90 

20. 

U.S. v. State of Tennessee 

M.D. Tenn. 

08/01/90 

21. 

U.S. v. State of Colorado 

D. Colo. 

08/10/90 

22. 

U.S. v. State of Tennessee 

M.D. Tenn. 

11/05/90 

23. 

U.S. v. State of Texas 

W.D. Tex. 

05/13/91 

24. 

U.S. v. State of Wisconsin 

W.D. Wis. 

04/06/92 
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25. 

U.S. V. 

State of New Jersey 

D.N.J. 

06/02/92 

26. 

U.S. v. 

State of Michigan 

W.D. Mich. 

08/03/92 

27. 

U.S. v. 

State of Delaware 

D. Del. 

09/11/92 

28. 

U.S. v. 

New York City Board of Elections 

S.D.N.Y. 

09/11/92 

29. 

U.S. v. 

State of Michigan 

W.D. Mich. 

12/03/93 

30. 

U.S. V. 

State of New Jersey 

D.N.J. 

06/07/94 

31. 

U.S. v. 

On- 

N.D. III. 

12/11/95 

32. 

U.S. V. 

State of Mississippi 

S.D. Miss. 

03/11/96 

33. 

U.S. v. 

State of Oklahoma 

W.D. Okla. 

09/15/98 

34. 

U.S. v. New York City Board of Elections 
[Also states a claim under Section 5] 

S.D.N.Y. 

10/28/98 

35. 

U.S. v. 

State of Michigan 

W.D. Mich. 

08/08/00 

36. 

U.S. v. 

State of Texas 

W.D. Tex. 

03/22/02 

37. 

U.S. V. 

State of Oklahoma 

W.D. Okla. 

09/12/02 

38. 

U.S. v. 

Commonwealth of Pennsylvania 

M.D. Pa. 

04/15/04 

39. 

U.S. v. 

State of Georgia 

N.D. Ga. 

07/13/04 

40. 

U.S. v. 

State of Alabama 

M.D. Ala. 

03/09/06 

41. 

U.S. v. 

State of North Carolina 

E.D.N.C. 

03/16/06 

42. 

U.S. v. 

State of Connecticut 

D. Conn. 

08/01/06 

National Voter Reaistration Act fNVRAJ 



1. 

Wilson v. U.S. 12 '' 

N.D. Cal. 

12/20/94 

2. 

Condon v. Reno 22 '' 

D.S.C. 

01/24/95 

3. 

U.S. v. 

State of Illinois 

N.D. III. 

01/23/95 

4. 

U.S. v. 

Commonwealth of Pennsylvania 

E.D. Pa. 

01/23/95 


^ United States became a third party plaintiff after originally being named a defendant. 
— / United States became a third party plaintiff after originally being named a defendant. 
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5. 

U.S. v. State of Mississippi 
[Also states a claim under Section 5] 

S.D. Miss. 

04/20/95 

6. 

Commonwealth of Virginia v. U.S. 1 ® 

E.D. Va. 

05/05/95 

7. 

U.S. v. State of Michigan 

W.D. Mich. 

06/12/95 

8. 

U.S. v. State of New York 

E.D.N.Y. 

11/13/96 

9. 

U.S. v. City of St. Louis 

E.D. Mo. 

08/14/02 

10. 

U.S. v. State of Tennessee 

M.D. Term. 

09/27/02 

11. 

U.S. v. State of New York 

N.D.N.Y 

04/15/04 

12. 

U.S. v. Pulaski County 

E.D. Ark. 

04/16/04 

13. 

U.S. v. State of Missouri 

W.D. Mo. 

11/23/05 

14. 

U.S. v. State of Indiana 

S.D. Ind. 

06/27/06 

15. 

U.S. v. State of Maine 
[Also states a claim under HAVA] 

D. Me. 

07/28/06 

16. 

U.S. v. State of New Jersey 
[Also states a claim under HAVA] 

D.N.J. 

10/12/06 

17. 

U.S. v. Cibola County 2 ® 

[Also states claims under Sections 2 and 203 and HAVA] 

D.N.M. 

01/31/07 

18. 

U.S. v. City of Philadelphia 21 ' 

E.D. Pa. 

04/26/07 


[Also states claims under Sections 2, 4(e), 203 and 208, and HAVA] 
X Voting Accessibility for the Elderly & Handicapped Act 
K. Help America Vote Act (HAVA) 


1. U.S. v. San Benito County N.D. Cal. 05/26/04 

[Also states a claim under Section 203] 


^ On July 6, 1995, the United States became a third party plaintiff after originally being named 
a defendant. 

w The NVRA and HAVA claims were added in an amended complaint filed on January 30, 2007, 
The original complaint, raising claims under Sections 2 and 203, was filed on September 27, 1993. 

zy Claims under Sections 2 and 4(e), the NVRA and HAVA were added in an amended complaint 
filed on April 26, 2007. The original complaint, raising claims under Sections 203 and 208, was filed 
on October 13, 2006. 
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2. 

U.S. v. Westchester County 
[Also states a claim under Section 203] 

S.D.N.Y. 

01/19/05 

3. 

U.S. v. New York State Board of Elections 

N.D.N.Y. 

03/01/06 

4. 

U.S. v. State of Alabama 

M.D. Ala. 

05/01/06 

5. 

U.S. v. Cochise County 
[Also states a claims under Section 203] 

D. Ariz. 

06/16/06 

6. 

U.S. v. State of Maine 
[Also states a claim under the NVRA] 

D. Me. 

07/28/06 

7. 

U.S. v. State of New Jersey 
[Also states a claim under the NVRA] 

D.NJ. 

10/12/06 

8. 

U.S. v. Cibola County^ 

[Also states claims under Sections 2 and 203 and the NVRA] 

D.N.M. 

01/31/07 

9. 

U.S. v. City of Philadelphia^ E.D. Pa. 

[Also states claims under Sections 2, 4(e), 203 and 208, and the NVRA] 

04/26/07 


Other 



1 . 

U.S. v. City of Cambridge 

D. Md. 

11/25/85 

2. 

U.S. v. State of Georgia 
[States a claim under 42 U.S.C. § 1974] 

N.D. Ga. 

10/12/06 

Plaintiff-Intervenor 



c Section 2 



1 . 

Brown v. Bd. of School Comm'rs of Mobile Co. 

S.D. Ala. 

11/07/80 

2. 

Bolden v. City of Mobile 

S.D. Ala. 

05/08/81 

3. 

Sanchez v. King (State of New Mexico) 

D.N.M. 

03/10/82 

4. 

Ketchum v. Byrne (City of Chicago) 

N.D. III. 

09/15/82 

5. 

Clayton v. City of Laurel 

S.D. Miss. 

09/20/83 

6. 

Shakopee v. City of Prior Lake 

D. Minn. 

09/22/83 


The NVRA and HAVA claims were added in an amended complaint filed on January 30, 2007. 
The original complaint, raising claims under Sections 2 and 203, was filed on September 27, 1993. 

Claims under Sections 2 and 4(e), the NVRA and HAVA were added in an amended complaint 
filed on April 26, 2007. The original complaint, raising claims under Sections 203 and 208, was filed 
on October 13, 2006. 
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7. 

Iordan v. City of Greenwood 

N.D. Miss. 

12/28/83 

8. 

Chisom v. Roemer (State of Lousiana) 

E.D. La. 

08/08/88 

9. 

Teague v. Attala County 

N.D. Miss. 

09/12/94 

B. Section 5 enforcement 



1, 

Garda v. Uvalde County 

W.D. Tex. 

12/09/76 

C. Defend constitutionality of redistrictina Dlan 



1. 

Smith v. Beasley^ (State of South Carolina) 

D.S.C. 

05/01/97 

D. Defend constitutionality of Votina Rights Act 



1. 

James v. City of Sarasota 

M.D. Fla. 

02/03/83 

2. 

Williams v. City of Leesburg 

M.D. Fla. 

10/05/83 

3, 

McCord v. City of Ft. Lauderdale 

S.D. Fla. 

02/03/84 

4. 

Sierra v. El Paso Independent School District 

W.D. Tex. 

03/14/84 

5. 

Knox v. Milwaukee County 

E.D. Wis. 

04/23/84 

6. 

Montano v. City of Portales 

D.N.M. 

06/08/84 

7. 

Baker v. Gay (Camden Co.) 

S.D. Ga. 

06/08/84 

8. 

Simkins v. Guilford County 

M.D.N.C. 

06/08/84 

9. 

Chavez v. Clovis Municipal School District 

D.N.M. 

06/18/84 

10. 

McNeil v. City of Springfield 

C.D. III. 

01/17/86 

11. 

Askew v. City of Rome 

N.D. Ga. 

02/24/95 

12. 

Johnson v. Hamrick 

N.D. Ga. 

03/30/01 

13. 

Large v. Fremont County 

D. Wyo. 

12/14/06 


^ The United States originally sought to participate as amicus. On April 14, 1997, the court 
ordered the United States to participate as a party. On May 1, 1997, we sought to intervene and filed 
a complaint stating' a claim under Section 5. The court never ruled on the motion to intervene. 
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E. National Voter Registration Act (NVRAJ 
1. Common Cause of Vermont v. Dean D. Vt. 07/18/96 

III. Amicus Curiae 


A. Section 2: 


1 . 

Brooks v. State Board of Elections 

S.D. Ga. 

07/25/89 

2. 

Slaughter v. City of Birmingham 

N.D. Ala. 

08/24/89 

3. 

Southern Christian Leadership Conf. v. Siegelman 

M.D. Ala. 

08/13/90 

4. 

Campos v. City of Houston 

S.D. Tex. 

11/09/91 

5. 

Terrazas v. Slagle (state legislative redistricting) 

W.D. Tex. 

12/06/91 

6. 

Dallas County Board of Education v. lones 

S.D. Ala. 

03/31/93 

7. 

Ruiz v. City of Santa Maria 

C.D. Cal. 

02/16/94 

8. 

Knight v. McKeithen 
[Also addresses issues under Section 5] 

M.D. La. 

08/19/94 

9. 

Stovall v. City of Cocoa 

M.D. Fla. 

02/24/99 

10. 

Johnson v. Governor of Florida 

M.D. Fla. 

09/21/00 

. Section 5 enforcement 



1 . 

McCray v. Hucks (Horry County) 

D.S.C. 

12/28/76 

2. 

Gomez v. Galloway (Bee County) 

S.D. Tex. 

03/21/77 

3. 

Williams v. Sclafani (State of New York) 

S.D.N.Y. 

09/09/77 

4. 

Berry v. Doles (Peach County) 

M.D. Ga. 

01/11/78 

5. 

Arriola v. Harville (Jim Wells County) 

S.D. Tex. 

08/04/78 

6. 

Calderon v. McGee (Waco Ind. School Dist.) 2 ^ 

W.D. Tex. 

02/09/78 

7. 

Escamilla v. Stavley (Terrell County, Texas) 

W.D. Tex. 

01/26/79 

8. 

Stokes v. Warren County Bd, of Election Supervisors 

S.D, Miss. 

09/09/79 


^ Date of amicus participation in the 5th Circuit. 
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9. 

Forte v. Barbour County Commission 

M.D. Ala. 

01/02/80 

10, 

McRae v. Board of Education of Henry County 

N.D, Ga. 

03/13/80 

11. 

Garcia v. Decker (Medina County) 

W.D. Tex. 

03/18/80 

12. 

Garza v. Gates (Atascosa County) 

W.D. Tex. 

03/18/80 

13. 

Head v. Henry County Board of Commissioners 

N.D. Ga. 

03/28/80 

14. 

Miller v. Daniels (City of New York) 

S.D.N.Y. 

02/09/81 

15. 

Edge v. Sumter County 

M.D. Ga. 

03/13/81 

16. 

Herron v. Koch (City of New York) 

S.D.N.Y. 

09/08/81 

17. 

Terrazas v. Clements (State of Texas) 

N.D. Tex. 

02/11/82 

18. 

Flateau v. Anderson (State of New York) 

S.D.N.Y. 

03/25/82 

19. 

Fluker v. Conecuh County 

S.D. Ala. 

07/15/82 

20. 

Cavanagh v. Brock (State of North Carolina) 

E.D.N.C. 

04/05/83 

21. 

Lucas v. Bolivar County 

N.D. Miss. 

07/15/83 

22. 

Warren v. Krlvanek (Hillsborough County) 

N.D. Fla. 

08/24/84 

23. 

McLaurin v. Sunflower County 

N.D. Miss. 

05/14/86 

24. 

Cobbs v. Grenada County 

N.D. Miss. 

06/25/87 

25. 

Lucas v. Townsend (Bibb County) 

M.D. Ga. 

11/01/88 

26. 

East Jefferson Parish Coalition v. Jefferson Parish 

E.D. La. 

02/21/90 

27. 

Mack v. Russell County Commission 

M.D. Ala. 

03/26/90 

28. 

Clark v. Roemer^ (State of Louisiana) 

M.D. La. 

09/27/90 

29. 

Dupree v. Mabus (City of Hattiesburg) 

S.D. Miss. 

03/25/91 

30. 

Tisdale v. Sheheen (State of South Carolina) 

D.S.C. 

05/17/91 

31. 

Watkins v. Fordice (State of Mississippi) 

S.D. MiSS. 

07/15/91 


^ On December 21, 1990, the United States intervened to defend the constitutionality of 
Section 5 of the Voting Rights Act as applied by the Attorney General to the State of Louisiana. 
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32. 

Jordan v. Fancher 

N.D. Miss. 

11/05/91 

33. 

LULAC of Texas v. Richards 

W.D. Tex. 

02/21/92 

34. 

Terrazas v. Slagle (Texas state senate) 

W.D. Tex. 

08/17/92 

35. 

Reyna v. Castro County 

N.D. Tex. 

11/17/93 

36. 

White v. Alabama 

M.D. Ala. 

03/04/94 

37. 

Statewide Reapprnt. Adv'ry Comm. v. Campbell 

D.S.C. 

03/31/94 

38. 

Lopez v. Monterey County 

N.D. Cal. 

06/01/94 

39. 

Glasper v. City of Baton Rouge and East 

Baton Rouge Parish 

M.D. La. 

06/24/94 

40. 

Knight v. McKeithen (State of Lousiana) 

[Also addresses issues under Section 2] 

M.D. La. 

08/19/94 

41. 

Sullivan v. DeLoach (Waynesboro) 

S.D. Ga. 

10/31/95 

42. 

LULAC v. State of Texas 

W.D. Tex.^ 

12/17/96 

43. 

Cotera v. State of Texas 

W.D. Tex. 

10/28/98 

44. 

Boxx v. Bennett (Jefferson County) 

M.D. Ala. 

12/10/98 

45. 

Marascalco v. City of Grenada 

N.D. Miss. 

04/27/00 

46. 

Love v. Putnam County Board of Registrars 

M.D. Ga. 

07/14/00 

47. 

Bone Shirt v. Hazeltine (State of South Dakota) 

D.S.D. 

01/29/02 

48. 

Navajo Nation v. Arizona Ind. Redistrict. Comm. 

D. Ariz. 

05/20/02 

49. 

Martinez v. Bush (State of Florida) 

S.D. Fla. 

07/08/02 

50. 

Cannon v. City of Tallulah 

W.D. La. 

10/28/02 

51. 

Myers v. City of McComb 

S.D. Miss. 

03/01/07 

C. National Voter Reaistration Act (NVRAJ 



1 . 

Brenda K. v. Hooks 

D.N.J. 

05/15/98 

2. 

Clay v. City of St. Louis 

E.D. Mo. 

11/04/02 


m Our Fifth Circuit participation began on December 17, 1996. 
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D. Defend constitutionality of redistrictina olan 



1 , 

Shaw v. Hunt 

E.D.N.C. 

03/01/94 

2. 

Quilter v. Voinovich 

N.D. Ohio 

11/17/94 

3. 

Cleveland County Association v. Cleveland County, 
North Carolina Board of Commissioners 

D.D.C. 

04/30/97 

4. 

Cromartie v. Hunt 

E.D.N.C. 

06/20/98 

5. 

Fouts v. Mortham 

S.D. Fla. 

04/14/99 

E. Other (district court! 



1 . 

Leroy v. City of Houston (attorney's fees) 

S.D. Tex. 

03/29/85 

2. 

City of Franklin v. State Board of Elections 

E.D. Va. 

04/04/86 

3. 

Alexander v. Martin (State of North Carolina) 

E.D.N.C. 

03/09/87 

4, 

State of Alabama v. City of Bessemer 

N.D. Ala. 

03/25/87 

5. 

Kirksey v. Mabus & Martin v. Mabus 

S.D. Miss. 

12/29/88 

F. Other (state courtl 



1 . 

Singer v. City of Alabaster 

Ala. Cir. Ct. 

09/18/00 

2. 

Singer v. City of Alabaster 

Ala. Sup. Ct. 

12/29/00 

IV. Defendant 



a. : 

Section 5 declaratory iudament 



l. 

Hale County, Alabama v. U.S. 

D.D.C. 

02/16/77 

2. 

City of Rome, Georgia v. U.S. 

[Also contains bailout claim under Section 4] 

D.D.C. 

05/09/77 

3. 

Horry County, South Carolina v. U.S. 

D.D.C. 

09/27/77 

4. 

Apache County, Arizona 

High School District No. 90 v. U.S. 

D.D.C. 

10/20/77 

5. 

Donnell v. U.S. (Warren County, Mississippi) 

D.D.C. 

03/07/78 

6. 

Charlton County School Board, Georgia v. U.S. 

D.D.C. 

03/29/78 

7. 

State of Mississippi v. U.S. 

D.D.C. 

08/01/78 
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8. 

City of Dallas, Texas v. U.S. 

D.D.C. 

09/05/79 

9. 

State of Mississippi v. U.S. 

D.D.C. 

12/27/79 

10. 

Comm'rs Court of Medina County, Texas v. U.S. 

D.D.C. 

01/25/80 

11. 

City of Lockhart, Texas v. U.S. 

D.D.C. 

01/25/80 

12. 

City of Port Arthur, Texas v, U.S. 

D.D.C. 

03/12/80 

13. 

State of South Dakota v. U.S. 

D.D.C. 

08/06/80 

14. 

City of Pleasant Grove, Alabama v. U.S. 

D.D.C. 

10/09/80 

15. 

Colleton County, South Carolina v. U.S. 

D.D.C. 

11/04/81 

16. 

Senate of the State of California v. U.S. 

D.D.C. 

11/17/81 

17. 

Busbee (State of Georgia) v. Smith 

D.D.C. 

03/08/82 

18. 

Sumter County, South Carolina v. U.S. 

D.D.C. 

04/01/82 

19. 

State of Mississippi v. U.S. (cong. redistricting) 

D.D.C. 

04/07/82 

20. 

State of Mississippi v. U.S. (legis. redistricting) 

D.D.C. 

09/20/82 

21. 

Baldwin County, Georgia, School District v. Smith 

D.D.C. 

10/31/83 

22. 

State of South Carolina v. U.S. 

D.D.C. 

12/06/83 

23. 

Halifax County, North Carolina v. U.S. 

D.D.C. 

05/17/84 

24. 

Brunswick-Glynn Co. Charter Comm'n, Ga. v. U.S. 

D.D.C. 

02/03/86 

25. 

State of North Carolina v. U.S. 

D.D.C. 

05/30/86 

26. 

Grenada County, Mississippi, v. U.S. 

D.D.C. 

04/07/87 

27. 

Bladen County, North Carolina v. U.S. 

D.D.C. 

11/03/87 

28. 

State of Mississippi v. U.S. 

D.D.C. 

12/21/87 

29. 

City Council of Augusta & Richmond Co., Ga. v. U.S. 

D.D.C. 

01/24/90 

30. 

State of Georgia v. Reno 

D.D.C. 

08/24/90 

31. 

State of Louisiana v. U.S. 

D.D.C. 

01/18/91 

32. 

Bolivar County, Mississippi v. U.S. 

D.D.C. 

08/26/91 

33. 

State of Texas v. U.S. 

D.D.C. 

09/20/91 
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34. 

Walker v. U.S. (Gregg County, Texas) 

D.D.C. 

02/24/92 

35. 

Ellis County, Texas v. Barr 

D.D.C. 

05/11/92 

36. 

Calhoun County, Texas v. U.S. 

D.D.C. 

08/18/92 

37. 

Lee County, Mississippi v. U.S. 

D.D.C. 

04/06/93 

38. 

Monterey County, California v. U.S. 

D.D.C. 

08/11/93 

39. 

Castro County, Texas v. U.S. 

D.D.C. 

08/25/93 

40. 

State of Texas v. U.S. (Edwards Underground 

Water District) 

D.D.C. 

03/09/94 

41. 

Bossier Parish Louisiana School Board v. Reno 

D.D.C. 

07/11/94 

42. 

State of Texas v. United States (judgeships) 

D.D.C. 

07/14/94 

43. 

Baton Rouge and Parish of E. Baton Rouge v. U.S. 

D.D.C. 

09/23/94 

44. 

State of Arizona v. U.S. (judgeships) 

D.D.C. 

09/26/94 

45. 

State of New York v. U.S. 

D.D.C. 

10/13/94 

46. 

State of Georgia v. Reno (II) 

D.D.C. 

06/01/95 

47. 

State of Georgia v. Reno (III) 

D.D.C. 

07/25/95 

48. 

City of Andrews, Texas v. U.S. 

D.D.C. 

08/07/95 

49. 

State of Alabama v. Reno 

D.D.C. 

02/20/96 

50. 

City of Baton Rouge, Louisiana v. U.S. 

D.D.C. 

04/29/96 

51. 

State of Texas v. U.S. 

D.D.C. 

06/07/96 

52. 

State of Mississippi v. Reno 

D.D.C. 

07/23/96 

53. 

State of Louisiana v. U.S. 

D.D.C. 

02/04/97 

54. 

Commonwealth of Virginia v. Reno 

D.D.C. 

04/17/00 

55. 

City of Zachary, Louisiana v. Reno 

D.D.C. 

09/07/00 

56. 

State of Georgia v. Ashcroft 

D.D.C. 

10/10/01 

57. 

Louisiana House of Representatives v. Ashcroft 

D.D.C. 

01/14/02 

58. 

State of Florida by Butterworth v. Ashcroft 

D.D.C. 

05/14/02 

59. 

North Carolina State Board of Elections v. U.S. 

D.D.C. 

06/13/02 


- 22 - 


s 


VerDate Nov 24 2008 14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00382 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



377 


60. 

State of North Carolina v. Ashcroft 

D.D.C. 

11/26/03 

Bailout - Section 4 



1. 

El Paso County, Colorado v. U.S. 

D.D.C. 

02/01/77 

2. 

City of Rome, Georgia v. U.S. 

[Also includes a claim for declaratory judgment under Section 5] 

D.D.C. 

05/09/77 

3. 

State of Alaska v. U.S. 

D.D.C. 

03/21/78 

4. 

State of Idaho and Elmore County v. U.S. 

D.D.C. 

06/25/82 

5. 

Campbell County, Wyoming v. U.S. 

D.D.C. 

07/02/82 

6. 

State of Massachusetts v. U.S. 

D.D.C. 

03/31/83 

7. 

State of Connecticut v. U.S. 

D.D.C. 

10/20/83 

8. 

State of Alaska v. U.S. 

D.D.C. 

05/03/84 

9. 

Board of Comm'rs of El Paso County, Colo. v. U.S. 

D.D.C. 

05/25/84 

10. 

Waihee (State of Hawaii) v. U.S. 

D.D.C. 

06/01/84 

11. 

City of Fairfax, Virginia v. Reno 

D.D.C. 

09/25/97 

12. 

Frederick County, Virginia v. Reno 

D.D.C. 

04/14/99 

13, 

Shenandoah County, Virginia v. Reno 

D.D.C. 

04/21/99 

14. 

Roanoke County, Virginia v. Reno 

D.D.C. 

09/06/00 

15. 

City of Winchester, Virginia v. Reno 

D.D.C. 

12/22/00 

16. 

City of Harrisonburg, Virginia v. Ashcroft 

D.D.C. 

02/14/02 

17. 

Rockingham County, Virginia v. Ashcroft 

D.D.C. 

02/28/02 

18. 

Warren County, Virginia v. Ashcroft 

D.D.C. 

08/30/02 

19. 

Greene County, Virginia v. Ashcroft 

D.D.C. 

09/08/03 

20. 

Pulaski County, Virginia v. Gonzales 

D.D.C. 

06/22/05 

21. 

Augusta County, Virginia v. Gonzales 

D.D.C. 

09/23/05 

22. 

City of Salem, Virginia v. Gonzales 

D.D.C. 

05/25/06 
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23. Northwest Austin Municipal Utility District No. 1 



v. Gonzales 

[Also challenges constitutionality of Section 5] 

D.D.C. 

08/04/06 

24. 

Botetourt County, Virginia v. Gonzales 

D.D.C. 

08/11/06 

25. 

Essex County, Virginia v. Gonzales 

D.D.C. 

09/21/06 

26. 

Middlesex County, Virginia v. Gonzales 

D.D.C, 

08/17/07 

. Bailout - Section 203 



1 . 

Doi v. Bell 

D. Haw. 

07/14/77 

2. 

County of Placer v. U.S. 

E.D. Cal. 

02/20/80 

. Defend constitutionality of Votina Riahts Act 



1 . 

Boone v. United States 

E.D. Pa. 

09/21/04 

2. 

Northwest Austin Municipal Utility District No. 1 
v. Gonzales 

[Also includes a bailout claim under Section 4] 

D.D.C. 

08/04/06 

. Defend constitutionality of NVRA 



1 . 

Amalfitano v. U.S. 

S.D.N.Y. 

04/27/00 

2. 

Kalson v. U.S. 

S.D.N.Y. 

08/27/04 

. Section 5 enforcement 



1 . 

Rosso v. Henigan (California) 

D.D.C. 

10/11/77 

2. 

Blanding v. DuBose (Sumter County) 

D.S.C. 

05/12/78 

3. 

Lenud v. Bell (Alabama) 

D.D.C. 

07/25/78 

4. 

Brown v. City of Shreveport 

W.D. La. 

10/07/96 

5. 

Wilson v. Jones (Dallas County) 

S.D. Ala. 

10/25/96 

6. 

Dawson v. U.S. Department of Justice (Delhi) 

W.D. La. 

07/21/04 

7. 

Coward v. Dickens (Delhi) 

W.D. La. 

10/14/04 

8. 

Reaves v. U.S. Department of Justice (S.C.) 

D.D.C. 

10/22/04 

9. 

Allan v. City of Laurel 

S.D. Miss. 

12/29/06 
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G, Defend constitutionality of redistrictinq plan 


1 . 

Thornton v. Molpus 

S.D. Miss. 

10/11/94 

2. 

Elliot v. United States Department of Justice 

M.D. Fla. 

06/12/96 

H. HAVA 



1 . 

Loeber v. Spargo 

N.D.N.Y. 

11/21/05 

2. 

Forjone v. Election Assistance Commission 28 ' 

N.D.N.Y. 

08/17/06 

3. 

Fitzgerald v. Berman 

N.D.N.Y. 

04/07/06 

4. 

Taylor v. Onorato 

W.D. Pa. 

04/13/06 

5. 

Morales-Garza v. Lorenzo-Giguere 

S.D. Tex. 

03/01/07 

I. Other 



1 . 

Independent School District 

of Tulsa v. Bell (Section 203) 

N.D. Okla. 

11/12/77 

2. 

Reich v. Larson and Civiletti (Section 203) 

E.D. Cal. 

04/03/80 

3. 

NAACP v. Town of Hilton Head 

D.S.C. 

08/16/83 

4. 

Baham v. Treen (St. Tammany Parish) 

M.D. La. 

09/27/83 

5. 

Carr v. Broom (St. Tammany Parish) 

E.D. La. 

12/13/83 

6. 

Clark v. United States Attorney (City of Houston) 

S.D. Tex. 

11/01/85 

7. 

East Flatbush Election Committee v. Cuomo 

E.D.N.Y. 

04/29/86 

8. 

Groce v. McDaniel (Montgomery County) 

S.D. Tex. 

08/19/86 

9. 

Abramson v. Wynne 

E.D. Va. 

04/18/88 

10. 

Hunter v. United States Attorney 

D.S.C. 

12/08/89 

11. 

Hannah v. Cheney 

S.D. Tex. 

05/07/91 

12. 

Shaw v. Britt 

E.D.N.C. 

03/12/92 

13. 

Wetherell v. Barr 

N.D. Fla. 

04/10/92 

14. 

Medders v. Autauga County 

M.D. Ala. 

04/21/92 


& Originally filed as Forgone v. California (W.D.N.Y. filed Feb. 6, 2006); transferred to Northern 
District of New York on August 14, 2006. 
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15. 

Golding v. Barr 

E.D. Va. 

05/29/92 

16. 

Scott v. United States Department of Justice 

M.D. Fla. 

04/14/94 

17. 

Giles v. Ashcroft 

S.D. Miss. 

05/21/01 

18. 

Giles v. Ashcroft 

D.D.C. 

01/23/02 

19. 

Landes v. Tartaglione 

E.D. Pa. 

07/08/04 

Defendant-Intervenor 



A. Defend constitutionality of redistrictina Dlan 



1 . 

Hays v. State of Louisiana 2 ^ 

W.D. La. 

09/29/92 

2. 

Vera v. Richards^ 

S.D. Tex. 

03/02/94 

3. 

Johnson v. Miller 

S.D. Ga. 

03/30/94 

4. 

Johnson v. Smith 

N.D. Fla. 

07/18/94 

5. 

Perschall v. State of Louisiana 

E.D. La. 

05/22/95 

6. 

PAC for Middle America v. State Bd. of Elections 

N.D. III. 

10/19/95 

7. 

Johnson v. Miller (III) 

S.D. Ga. 

04/09/96 

8. 

Theriot v. Jefferson Parish 

E.D. La. 

05/02/96 

9. 

Able v. Wilkins 

D.S.C. 

05/03/96 

10. 

Cook v. Marshall County, Miss. 

N.D. Miss. 

07/18/96 

B. Section 5 



1 . 

Davis v. Ieyoub 

W.D. La. 

10/05/94 

Other 




A. Response to Subpoena 



1 . 

Cofield v. City of LaGrange, Georgia 

D.D.C. 

06/05/95 

2. 

Smith v. Beasley (South Carolina) 

D.D.C. 

03/12/96 


^ Originally participated as amicus; motion to intervene as defendant granted on July 6, 1994. 
2® Originally participated as amicus; motion to intervene as defendant granted on May 20, 1994 
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B. Miscellaneous 

1. Rubalcaba v. City of Raymondville 


S.D. Tex. 04/20/99 
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Employment Litigation Section 

Between January 19, 1993, and the present, the Employment Litigation Section has filed the 
following lawsuits: 

United States v. Missouri Elementary and Secondary 

Complaint filed January 19, 1993, in the Eastern District of Missouri alleging that the Defendant 
engaged in religious discrimination in violation of Section 706 of Title VU. Resolved through 
the entry of a consent decree on January 1 9, 1 993 . 

United States v, Ohio Dept of Corrections and Rehabilitation 

Complaint filed May 5, 1993, in the Northern District of Ohio alleging that the Defendant 
engaged in sex discrimination in violation of Sections 706 and 707 of Title VII. Resolved 
through the entry of a consent decree in December 1993. 

United States v. Nassau County Police Department 

Complaint filed May 7, 1993, in the Eastern District of New York alleging that the Defendant 
engaged in sex discrimination in violation of Section 707 of Title VII. Resolved through the 
entry of a consent decree on June 2, 1993. 

United States v. US. Virgin Islands 

Complaint filed May 25, 1993, in the District of the Virgin Islands alleging that the Defendant 
engaged in religious discrimination in violation of Section 706 of Title VII. Resolved through 
the entry of a consent decree on May 25, 1993. 

United States v. Texas Department of Transportation 

Complaint filed May 28, 1993, alleging that the Defendant engaged in discrimination in violation 
of Section 706 of Title VII. Resolved through the entry of a consent decree on June 30, 1993. 

United States v. Washington D.C. Metropolitan Police Department 

Complaint filed June 8, 1993, in the District of the District of Columbia alleging that the 
Defendant engaged in religious discrimination in violation of Section 706 of Title VII. File 
closed on June 4, 1994. 

United States v. City of Torrance 

Complaint filed July 14, 1993, in the Central District of California alleging that the Defendant 
engaged in race, sex, and national origin discrimination in violation of Section 707 of Title VII. 
Closed after verdict entered against the United States. 
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United States v. Wright State University 

Complaint filed July 14, 1993, in the Southern District of Ohio alleging that the Defendant 
engaged in retaliation discrimination in violation of Section 706 of Title VII. Resolved through 
the entry of a consent decree on July 14, 1993. 

United States v. New York City Transit Auth. 

Complaint filed July 22, 1993, in the Southern District of New York alleging that the Defendant 
engaged in retaliation in violation of Section 706 of Title VII. 

United States v. Brownsville 

Complaint filed September 14, 1993, in the Southern District ofTexas alleging that the 
Defendant engaged in sex discrimination and retaliation in violation of Section 706 of Title VII. 
Resolved through the entry of a consent decree on December 8, 1 993. 

United States v. Denver Housing 

Complaint filed September 22, 1993, in the District of Colorado alleging that the Defendant 
engaged in sex discrimination and retaliation in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on January 4, 1 994. 

United States v. Belleville 

Complaint filed November 10, 2003, in the Southern District of Illinois alleging that the 
Defendant engaged in race and sex discrimination in violation of Section 707 of Title VII. 
Resolved through the entry of a consent decree on August 8, 1995. 

United States v. Arizona Regents 

Complaint filed November 23, 1993, in the District of Arizona alleging that the Defendant 
engaged in national origin discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on November 23, 1993. 

United States v. North Carolina Dept, of Corrections 

Complaint filed December 7, 1 993, in the Eastern District of North Carolina alleging that the 
Defendant engaged in sex discrimination in violation of Section 707 of Title VII. Resolved 
through the entry of a consent decree on September 10, 1999. 

United States v. Palm Beach Gardens 
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Complaint filed December 7, 1993, in the Southern District of Florida alleging that the 
Defendant engaged in race and sex discrimination in violation of Section 707 of Title VII. 
Resolved through the entry of a consent decree on August 3, 1995. 

United States v. Cherokee County 

Complaint filed December 8, 1993, in the Northern District of Alabama alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on December 28, 1993. 

United States v. Tipton 

Complaint filed December 16, 1993, in the Western District of Tennessee alleging that the 
Defendant engaged in retaliation in violation of Section 706 of Title VII. Resolved through the 
entry of a consent decree on December 16, 1993. 

United Stales v. Shelby County 

Complaint filed December 22, 1993, in the Western District of Tennessee alleging that the 
Defendant engaged in retaliation in violation of Section 706 of Title VII, Resolved through the 
entry of a consent decree on December 22, 1993. 

United States v. Illinois 

Complaint filed December 28, 1993, in the Northern District of Illinois alleging that the 
Defendant engaged in discrimination in violation of the Americans with Disabilities Act. 
Transferred to the Disability Rights Section. 

United States v. Ridley Township 

Complaint filed January 1 1, 1994, in the Eastern District of Pennsylvania alleging that the 
Defendant engaged in race discrimination in violation of Section 707 of Title VII. Closed on 
August 4, 1998. 

United States v. Caddo Parish 

Complaint filed January 26, 1994, in the Western District of Louisiana alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 and 707 of Title VII. 
Resolved through the entry of a consent decree on October 4, 1 996. 

United States v. McHenry County 

Complaint filed March 9, 1994, in the Northern District of Illinois alleging that the Defendant 
engaged in sex discrimination and retaliation in violation of Section 707 of Title VII. Resolved 
through the entry of a consent decree on September 6. 1 996. 
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United States v. Port Arthur Housing Auth. 

Complaint filed March 10, 1994, in the Eastern District of Texas alleging that the Defendant 
engaged in religious discrimination in violation of Section 706 of Title VII. Resolved through 
the entry of a consent decree on March 22, 1994. 

United States v. Skagit County 

Complaint filed April 28, 1994, in the Western District of Washington alleging that the 
Defendant engaged in sex discrimination and retaliation in violation of Section 706 of Title VII. 
Resolved through the entry of a consent decree on January 17, 1995. 

United States v. Nashville-Davidson County Police Dept. 

Complaint filed May 4, 1994, in the Middle District of Tennessee alleging that the Defendant 
engaged in race discrimination in violation of Section 706 and 101 of Title VII. Resolved 
through the entry of a consent decree on May 25, 1995. 

United States v. City of Hialeah 

Complaint filed June 7, 1994, in the Southern District of Florida alleging that the Defendant 
engaged in race discrimination in violation of Section 707 of Title VII. Resolved through the 
entry of a consent decree on December 9, 1994. 

United States v. State of New Jersey Department of Corrections 

Complaint filed June 28, 1994, in the District of New Jersey alleging that the Defendant engaged 
in race discrimination in violation of Section 706 and 707 of Title VII. Resolved through the 
entry of a consent decree on January 19, 1996. 

United States v. Winter Haven 

Complaint filed August 29, 1994, in the Middle District of Florida alleging that the Defendant 
engaged in sex discrimination in violation of Section 706 of Title VII. Resolved through the 
entry of a consent decree on October 1 3, 1 994. 

United States v. New Jersey Dept, of Corrections 

Complaint filed September 27, 1994, in the District of New Jersey alleging that the Defendant 
engaged in sex discrimination in violation of Section 706 of Title VII. Resolved through the 
entry of a consent decree January 19, 1996. 

United States v. Assumption Parish 
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Complaint filed November 15, 1994, in the Eastern District of Louisiana alleging that the 
Defendant engaged in sex discrimination in violation of Sections 706 and 707 of Title VII. 
Resolved through the entry of a consent decree on March 7, 1996. 

United States v. City of Pontiac 

Complaint filed December 14, 1994, in the Eastern District of Michigan alleging that the 
Defendant engaged in discrimination in violation of Section 706 of Title VII and the Americans 
with Disabilities Act. Transferred to the Disability Rights Section. 

United States v. City of Phoenix 

Complaint filed December 15, 1994, in the District of Arizona alleging that the Defendant 
engaged in sex discrimination in violation of Section 706 of Title VII. Resolved through the 
entry of a consent decree on August 15, 1995. 

United States v. City of Slidell 

Complaint filed December 20, 1994, in the Eastern District of Louisiana alleging that the 
Defendant engaged in discrimination in violation of Section 706 of Title VII and the Americans 
with Disabilities Act. Resolved through the entry of a consent decree on January 14, 1995. 

United States v. Kansas Dept, of Corrections 

Complaint filed January 5, 1995, in the District of Kansas alleging that the Defendant engaged in 
sex discrimination in violation of Section 706 of Title VII. Resolved through the entry of a 
consent decree on January 9, 1995. 

United States v. III. State Univ. 

Complaint filed January 1 1, 2001, in the Central District of Illinois alleging that the Defendant 
engaged in race and sex discrimination in violation of Section 706 ofTitle VII. Resolved 
through the entry of a consent decree on March 28, 1 997. 

United States v. Ormond Beach 

Complaint filed April 20, 1995, in the Middle District of Florida, alleging that the Defendant 
engaged in sex discrimination in violation of Section 707 ofTitle VII. Closed on February 5, 
1998. 

United States v. Glassboro 

Complaint filed April 21, 1995, in the District of New Jersey, alleging that the Defendant 
engaged in sex discrimination in violation of Section 706 ofTitle VII. Resolved through the 
entry of a consent decree on June 19, 1996. 
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United States v, Mississippi Housing Auth. 

Complaint filed May 12, 1995, in the Southern District of Mississippi alleging that the Defendant 
engaged in retaliation in violation of Section 706 of Title VII. Resolved through the entry of a 
consent decree on July 17, 1995. 

United States v. Steubenville Board of Education 

Complaint filed May 1 9, 1 995, in the Southern District of Ohio alleging that the Defendant 
engaged in sex discrimination in violation of Section 706 and Section 707 of Title VII. Resolved 
through the entry of a consent decree on June 1, 1995. 

United States v. New York City Department of Corrections 

Complaint filed September 8, 1995, in the Southern District of New York alleging that the 
Defendant engaged in religious discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on September 14, 1995. 


United States v. Arkansas Dept, of Corrections 

Complaint filed September 11,1 995, in the Eastern District of Arkansas alleging that the 
Defendant engaged in sex discrimination in violation of Section 707 of Title VII. Resolved 
through the entry of a consent decree on June 19, 1997. 

United States v. New Jersey Department of Human Services 

Complaint filed September 22, 1995, in the District of New Jersey alleging that the Defendant 
engaged in race discrimination in violation of Section 706 and Section 707 of Title VII. 
Resolved through the entry of a consent decree on September 28, 1995. 

United States v. Maury County 

Complaint filed September 29, 1995, in the Middle District of Tennessee alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on May 12, 1997. 

United States v. City of Phoenix 

Complaint filed January 25, 1 996, in the District of Arizona alleging that the Defendant engaged 
in retaliation discrimination in violation of Section 706 of Title VII. Resolved through the entry 
of a consent decree on November 16, 1998. 

United States v. New York City Board of Education 
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Complaint filed January 30, 1996, in the Southern District of New York alleging that the 
Defendant engaged in race, national origin, and sex discrimination in violation of Section 707 of 
Title VII. Resolved through the entry of a consent decree on February 9, 2000. Subject of 
additional litigation after entry of decree. 

United States v. Beaumont Housing Authority 

Complaint filed February 1, 1996, in the Eastern District of Texas alleging that the Defendant 
engaged in race discrimination in violation of Section 707 of Title VII. Resolved through the 
entry of a consent decree on October 27, 1996. 

United States v. Virgin Islands Housing Authority 

Complaint filed February 28, 1996, in the District of the Virgin Islands alleging that the 
Defendant engaged in religious discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on February 28, 1 996. 

United States v. Spring Independent School District 

Complaint filed May 9, 1996, in the Southern District of Texas alleging that the Defendant 
engaged in race discrimination in violation of Section 706 of Title VII. Resolved through the 
entry of a consent decree on May 13, 1996. 

United States v. California University of Pennsylvania of the State System of Higher Education, 
et. al 

Complaint filed April 17, 1996, in the Western District of Pennsylvania alleging that the 
Defendant engaged in sexual harassment discrimination in violation of Section 706 of Title VII. 
Resolved through the entry of a consent decree on October 23, 1 996. 

United States v. Alabama State Docks Dept. 

Complaint filed June 1 1, 1996, in the Southern District of Alabama alleging that the Defendant 
engaged in sex discrimination in violation of Section 706 of Title VII. Resolved through the 
entry of a consent decree on June 14, 1996. 

United Slates v. New York City Police Dept. 

Complaint filed June 7, 1996, in the Southern District of New York alleging that the Defendant 
engaged in sexual harassment discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on June 10, 1998. 

United States v. Louisiana State Police 


7 


1 4:48 Oct 08, 2009 Jkt 038236 PO 00000 


Frm 00395 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\38236.TXT SJUD1 


PsN: CMOFtC 



390 


VerDate Nov 24 2008 


Complaint filed August 29, 1996, in the Middle District of Louisiana alleging that the Defendant 
engaged in race discrimination in violation of Section 707 of Title VII. Resolved through the 
entry of a consent decree on September 3, 1996. 

United States v. Hutcheson Medical Center 

Complaint filed August 14, 1996, in the Northern District of Georgia alleging that the Defendant 
engaged in religious discrimination in violation of Section 706 of Title VII. Resolved through 
the entry of a consent decree on August 1 9, 1 996. 

United States v. Canton Police Department 

Complaint filed October 16, 1996, in the Southern District of Mississippi alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. 

United States v. City of Wilmington 

Complaint filed September 1 1, 1996, in the District of Delaware alleging that the Defendant 
engaged in religious discrimination in violation of Section 706 of Title VII. Resolved through 
the entry of a consent decree on March 7, 1997. 

United States v. S.E. Dubois School Corporation 

Complaint filed November 7, 1996, in the Southern District of Indiana alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on July 19, 1997. 

United States v. City of Forney 

Complaint filed November 20, 1996, in the Northern District of Texas alleging that the 
Defendant engaged in race discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on March 25, 1997. 

United States v. Regents of University of California 

Complaint filed January 6, 1997, in the Northern District of California alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on January 24, 1 997. 

United States v. Southeastern Pennsylvania Transportation Authority 

Complaint filed February 18, 1997, in the Eastern District of Pennsylvania alleging that the 
Defendant engaged in sex discrimination in violation of Section 707 of Title VII. Decision in 
favor of the Defendant after trial in January 1998, remanded with instructions. Second decision 
in favor of Defendant after trial, upheld on appeal. 
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United States v. East Baton Rouge 

Complaint fi led Apri 1, 1 997, in the Middle District of Louisiana alleging that the Defendant 
engaged in race discrimination in violation of Section 707 of Title VII. Resolved through the 
entry of a consent decree on June 20, 1997. 

United States v. Metro Dade Corrections 

Complaint filed May 27, 1997, in the Southern District of Florida alleging that the Defendant 
engaged in sex discrimination in violation of Section 706 of Title VII. Resolved through the 
entry of a consent decree on June 12, 1997. 

United States v. Arkansas State University 

Complaint filed November 19, 1997, in the Eastern District of Arkansas alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on November 19, 1997. 

United States v. Fullerton. 

Complaint filed July 8, 1997, in the Central District of California alleging that the Defendant 
engaged in race and national origin discrimination in violation of Section 707 of Title VII. 
Resolved through the entry of a consent decree on July 8, 1997, and November 17, 1997. 

United States v. Willis 

Complaint filed January 30, 1998, in the Southern District of Texas alleging that the Defendant 
engaged in race and sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on March 3, 1999. 

United Stales v. Garland 

Complaint filed February 2, 1998, in the District of New Mexico alleging that the Defendant 
engaged in race and national origin discrimination in violation of Section 707 of Title VII. 
Decision in favor of the Defendant after trial on April 2, 2004. 

United States v. Florida Department of Corrections 

Complaint filed February 12, 1998, in the Southern District of Florida alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Resolved 
through an out of court settlement on June 1 0, 1 998. 

United States v. New Baltimore 
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Complaint filed August 4, 1998, in the District of Maryland alleging that the Defendant engaged 
in race discrimination in violation of Section 706 of Title VII. Resolved through the entry of a 
consent decree on August 10, 1998. 

United States v. School City of East Chicago 

Complaint filed September 15, 1998, in the Northern District of Indiana alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on September 30, 1 998. 

United States v. Sheriff of Hampshire County 

Complaint filed September 28, 1 999, in the Northern District of West Virginia alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on September 30, 1999. 

United States v. Sheriff of McLennan 

Complaint filed September 30, 1998, in the Western District of Texas alleging that the Defendant 
engaged in sex discrimination in violation of Section 706 of Title VII. Resolved through the 
entry of a consent decree on October 2, 1998. 

United States v. North Little Rock 

Complaint filed February 18, 1999, in the Eastern District of Arkansas alleging that the 
Defendant engaged in retaliation and sex discrimination in violation of Section 706 of Title VII. 
Resolved through the entry of a consent decree on April 2, 2001. 

United States v. Columbus County 

Complaint filed March 16, 1999, in the Eastern District of North Carolina alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on March 23, 1 999. 

United States v. Erie County 

Complaint filed March 25, 1 999, in the Western District of New York alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Closed on 
April 13, 1999. 

United States v. Belen 

Complaint filed April 8, 1999, in the District of New Mexico alleging that the Defendant 
engaged in retaliation and sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on June 21, 2000. 
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United States v. City of Winter Springs 

Complaint filed August 4, 1999, in the Middle District of Florida alleging that the Defendant 
engaged in religious discrimination in violation of Section 706 of Title VII. Resolved through a 
consent decree dated August 7, 2000. 

United States v. City of Dallas 

Complaint filed October 19, 1999, in the Northern District of Texas alleging that the Defendant 
engaged in retaliation in violation of Title VII. Resolved through the entry of a consent decree 
on April 10,2004. 

United States v. Mecklenburg 

Complaint filed August 29, 1999, in the Western District of North Carolina alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on May 8, 2000. 

United States v. Alma and Bacon County 

Complaint filed November 1 1, 1999, in the Southern District of Georgia alleging that the 
Defendant engaged in sex discrimination in violation of Section 706 of Title VII. Resolved 
through the entry of a consent decree on November 18, 1999. 

United States v. Lumberton Municipal Utility District. 

On April 7, 2000, we filed a complaint in the United States District Court for the Eastern District 
of Texas pursuant to §706 of Title VII, alleging that the Lumberton Municipal Utility District 
discriminated against four women on the basis of their sex by subjecting them to sexual 
harassment by their male supervisor and by failing or refusing to take appropriate action to 
remedy the effects of the discriminatory treatment. This suit was resolved through entry of a 
consent decree on April 18, 2000. 

United States v. Harris County Justice of the Peace. 

On May 12, 2000, we filed a complaint under § 706 of Title VII of the Civil Rights Act of 1964, 
as amended, against H.N. McElroy, an elected Justice of the Peace in Harris County, Texas (in 
his official capacity), and Harris County. We alleged that McElroy discriminated against a 
former employee and similarly situated black females on the basis of their race and sex by 
subjecting them to sexual harassment. We additionally alleged that because of the harassment to 
which she was subjected, the former employee was constructively discharged. This suit was 
resolved through entry of a consent decree on May 1 , 2002. 

United States v. City of Newark. 
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On May 16, 2000, we filed a complaint under § 706 of Title VII of the Civil Rights Act of 1964, 
as amended, against the City of Newark, New Jersey. We alleged that the City denied an 
accommodation to Kevin Rhodes, Anthony Kerr, and similarly-situated police officers to wear 
beards in compliance with their religious observances, practices, and beliefs as Muslims. While 
demanding that Muslim officers shave their facial hair, the City permitted undercover officers 
and those afflicted with a particular skin condition to wear beards. The complaint also alleged 
that Rhodes, Kerr, and other Muslim police officers were threatened with termination and 
subjected to other adverse treatment because of these observances, practices, and beliefs. This 
suit was resolved through entry of a consent decree on February 27, 2002. 

United States v. Tennessee Department of Transportation (TDOT). 

On August 3, 2000, we filed a complaint in the United States District Court for the Middle 
District of Tennessee, pursuant to Section 707 of Title VII. The complaint alleged that TDOT 
discriminated against female applicants for employment in two highway maintenance positions 
statewide by using word-of-mouth recruiting methods, relying on subjective and undefined 
hiring criteria, and otherwise depending on practices that disproportionately excluded women 
from these positions. This suit was resolved through entry of a consent decree on August 3, 
2000 . 

Owen v. L 'Arne Area Schools. 

On September 20, 2000, the United States filed a motion to intervene as plaintiff, based on a 
certification of public importance. The court accepted our complaint in intervention. This is a 
Section 706 of Title VII case against a public school district in the Upper Peninsula of Michigan. 
The plaintiff in this action, Louis Owen, a Jewish former public high school teacher with L'Anse, 
alleged that he was subjected to egregious harassment, originated by his students, on the basis of 
his religion and/or national origin, and that the school district failed to appropriately respond to 
such harassment or to take any systemic, proactive action to prevent future harassment. This 
suit was resolved through entry of a consent decree on April 12, 2002. 

United States v. Calcasieu Parish School Board. 

On September 25, 2000, the United States filed a complaint in the United States District Court 
for the Western District of Louisiana pursuant to Section 706 of Title VII, alleging that the 
School Board discriminated against a female teacher, Dorenda Turner, by refusing to consider 
her for a vacant assistant principal position on the basis of her sex. A consent decree was 
tendered by the parties by joint motion that was filed simultaneously with the filing of our 
complaint on September 25, 2000. 

United States v. Arkansas Department of Correction. 

On October 26, 2000, we filed a complaint in the United States District Court for the Eastern 
District of Arkansas alleging that the Arkansas Department of Correction violated Section 703(a) 
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of Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. Section 2000e-2(a), among 
other ways, by failing to consider Linda S. Finley for hire and terminating Vickie R. Finley 
without ever seeking to accommodate the Finleys’ desire to observe a day of rest as required by 
their Seventh-day Adventist religion. This suit was resolved through entry of a consent decree 
on October 31, 2000. 

United States v. New Mexico Department of Public Safety. 

On November 22, 2000, we filed a complaint in the United States District Court of New Mexico 
against the New Mexico Department of Public Safety, pursuant to Section 706 of Title VII. The 
complaint alleged the defendant subjected Crystel L. Menefee to discrimination in employment 
on the basis of her sex in violation of Title Vll by creating an intimidating, hostile, or offensive 
work environment and which adversely affected the terms, conditions, and privileges of Ms. 
Menefee's employment. This suit was resolved through entry of a consent decree on October 
17,2001. 

United States v. State of Delaware. 

On January 10, 2001, we filed a complaint in the United States District Court for the District of 
Delaware against the State of Delaware, pursuant to Section 707 of Title VII. The complaint 
alleged that the defendant’s use of certain written examinations for the selection of entry-level 
state troopers had an unlawful disparate impact against blacks and was not job-related and 
consistent with business necessity, as required by Title VII. This suit was brought to trial and 
successfully prosecuted by the Division. 

United States v. Village of Cuba, New Mexico. 

On January 12, 2001, we filed a complaint in the United States District Court for the District of 
New Mexico against the Village of Cuba, New Mexico, pursuant to Section 706 of Title VII. 

The complaint alleged that the defendant discriminated against three female charging parties by 
failing or refusing to increase their hourly compensation at the same rate as the increase in hourly 
compensation given to male hourly employees. This suit was resolved through the entry of a 
consent decree in November 200 1 . 

United States v. Matagorda County, Texas, and Sheriff James D. Mitchell. 

On January 12, 2001, we filed a complaint in the United States District Court for the Southern 
District of Texas against Matagorda County, Texas, and Sheriff James D. Mitchell pursuant to 
Section 706 of Title VII. The complaint alleged that the Defendants discriminated against a 
charging party on the basis of his race. This case was resolved through the entry of a consent 
decree on January 19, 2002. 

United States v. City of Sulphur, Oklahoma. 
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On January 1 8, 200 1 , we filed a complaint in the United States District Court for the Eastern 
District of Oklahoma against the City of Sulphur, Oklahoma, pursuant to Section 706 of Title 
VII. The complaint alleged that the defendant discriminated against a charging party on the basis 
of his national origin when it refused to employ him as a supervisor in the city’s sanitation 
department. This case was resolved through the entry of a consent decree on February 23, 2001 . 

United States v. City of Bastrop, Louisiana. 

On January 19, 2001, we filed a complaint in the United States District Court for the Western 
District of Louisiana, pursuant to Section 706 of Title VII. The complaint alleged that the 
defendant subjected the charging party to racial and sexual harassment while she was employed 
by the City. This case was resolved through the entry of a consent decree on October 1, 2001 . 

United States v. New York City Housing Authority. 

On May 31, 2001, the Assistant Attorney Genera! for the Civil Rights Division authorized the 
United States Attorney’s Office for the Southern District of New York to file a complaint against 
the New York City Housing Authority, pursuant to Section 706 of Title VII. The complaint 
alleged that the complainants, female participants in the City’s Work Experience Program 
(WEP), were subjected to a hostile work environment on the basis of race or sex and that one of 
the complainants was retaliated against because of her complaints of sexual harassment. This 
case was resolved through the entry of a consent decree on May 12, 2006. 

United States v. Northwest New Mexico Regional Solid Waste Authority. 

On March 20, 2002, we filed a complaint in the United States District Court for the District of 
New Mexico against the Northwest New Mexico Regional Solid Waste Authority (Authority), 
pursuant to Section 706 of Title VII. The complaint alleged that the Authority racially and 
sexually harassed a Native-American female and other similarly situated females. The complaint 
also alleged that the Authority created a work environment that was so racially and/or sexually 
hostile that female employees were forced to resign from their jobs. This case was resolved 
through the entry of a consent decree on February 3. 2003. 

United States v. New York City Department of Parks and Recreation. 

On June 19, 2002, a complaint, authorized by the Assistant Attorney General of the Civil Rights 
Division, was filed by the United States Attorney's Office for the Southern District of New York 
against the City of New York and the New York City Department of Parks and Recreation, 
pursuant to Section 707 of Title VII. The complaint alleged that the City of New York and its 
Parks Department engaged in a pattern or practice of discrimination against black and Hispanic 
employees in the Parks Department on the basis of their race and/or national origin in making 
promotion decisions. This case was resolved through the entry of a consent decree on June 8, 
2005. 

United States v. Zuni Public School District . 
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On August 23, 2002, we filed a complaint in the United States District Court for the District of 
New Mexico against the Zuni Public School District, pursuant to Section 706 of Title VII. The 
complaint alleged that the District subjected a female teacher to sexual harassment that created a 
hostile work environment and that adversely affected the terms, conditions, and privileges of her 
employment, and that the District failed to take appropriate action to remedy the effects of the 
discriminatory treatment. This case was resolved through the entry of a consent decree on 
September 9, 2002. 

United States v. Fort Lauderdale. 

On September 9, 2002, we filed a complaint in the United States District Court for the Southern 
District of Florida against the City of Fort Lauderdale, Florida, pursuant to Section 706 of Title 
VII. The complaint alleged that the City violated Title VII by refusing to promote the charging 
party to the position of Engineering Inspector I because of his race and by subjecting the 
charging party to retaliatory harassment. This case was resolved through the entry of a consent 
decree on January 13, 2003. 

United States v. Indiana Department of Transportation. 

On September 25, 2002, we filed a complaint in the United States District Court for the Southern 
District of Indiana against the Indiana Department of Transportation (IDOT), pursuant to Section 
706 of Title VII. The complaint alleged that the IDOT failed or refused to promote the charging 
party because of his national origin. This case was resolved through the entry of a consent 
decree on September 3, 2003. 

United States v. Prince George 's County Fire Department. 

On October 30, 2002, we filed a complaint in the United States District Court for the District of 
Maryland against Prince George's County, Maryland, pursuant to Section 706 of Title VII. The 
complaint alleged that the County discriminated against a female formerly employed as a fire 
technician in the County’s Fire Department by subjecting her to a hostile work environment 
based on her sex and also by retaliating against her for her complaints of sex discrimination. 

This case was resolved through the entry of a consent decree on October 23, 2003. 

United States v. Regents of the University of California. 

On March 4, 2003, we filed a complaint in the United States District Court for the Eastern 
District of California against the Regents of the University of California, pursuant to Section 706 
of Title VII. The complaint alleged that the Regents at the University of California Davis 
Medical Center engaged in unlawful retaliation against the charging party and a similarly 
situated individual after these individuals complained of conduct that they reasonably believed to 
be sexual harassment. This case was resolved through the entry of a consent decree on March 
13,2003. 
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United States v. University of Guam. 

On June 30, 2003, we filed a complaint in the United States District Court for the District of 
Guam against the University of Guam, pursuant to Section 706 of Title VII. The complaint 
alleged that 1 1 individuals who had filed charges against the University with the EEOC suffered 
discriminatory terms, conditions, and privileges of employment and discharge, constructive 
discharge, or refusal to renew their contracts because of their national origin and/or race or in 
retaliation for complaining about what they reasonably believed to be employment 
discrimination prohibited by Title VII. This case was resolved through the entry of a consent 
decree on July 3, 2003. 

United States v. Town of West Terre Haute. 

On July 1 1, 2003, we filed a complaint in the United States District Court for the Southern 
District of Indiana against the Town of West Terre Haute, Indiana, pursuant to Section 706 of 
Title VII. The complaint alleged that the Town discriminated against a former 91 1 dispatcher 
with the Town’s Police Department by subjecting her to sexual harassment for a period of 
approximately two years, which created a hostile work environment and resulted in her 
constructive discharge. The complaint specifically alleged that the former head of the Police 
Department repeatedly subjected the charging party to harassing and unwelcome conduct of a 
sexual nature, including, but not limited to, unwanted touching, obscene gestures, lewd 
comments about her sexual partners, crude comments about her body, and threatening remarks. 
The complaint further alleged that the Town failed to investigate or take any action in response 
to the charging party’s complaints about the sexual harassment. This case was resolved through 
the entry of a consent decree on April 9, 2004. 

United States v. Greenwood Community School Corporation. 

On July 1 8, 2003, we filed a complaint in the United States District Court for the Southern 
District of Indiana against the Greenwood Community School Corporation, pursuant to Section 
706 of Title VII. The complaint alleged retaliation against the charging party, a current 
employee of the school district, because he previously had filed a charge of sex discrimination 
against Greenwood with the EEOC. This case was resolved through the entry of a consent 
decree on July 28, 2003. 

United States v. City of Erie. 

On January 8, 2004, we filed a complaint in the United States District Court for the Western 
District of Pennsylvania against the City of Erie, Pennsylvania, pursuant to Section 707 of Title 
VII. The complaint alleged that the City engaged in a pattern or practice of gender-based 
employment discrimination against women in the hiring of entry-level police officers by using a 
physical agility test that resulted in a disparate impact against women and did not otherwise meet 
the requirements of Title VII. The Section successfully prosecuted this case. 

United States v. University of Medicine and Dentistry of New Jersey. 
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On February 13, 2004, we filed a complaint in the United States District Court for the District of 
New Jersey against the University of Medicine and Dentistry of New Jersey (UMDNJ), pursuant 
to Section 706 of Title VII. The complaint alleged that the UMDNJ unlawfully failed to promote 
a senior housekeeper to the position of housekeeping supervisor in retaliation for bringing an 
earlier Title VII claim against the UMDNJ. This case was resolved through the entry of a 
consent decree on March 18, 2005. 

Bond & United States v. City of Baltimore Department of Public Works. 

On March 8, 2004, we filed a complaint in intervention in the United States District Court for the 
District of Maryland against the City of Baltimore, pursuant to Section 706 of Title VII. The 
complaint alleged that the charging party was subjected to sexual harassment by her supervisor 
and coworkers at the City's Department of Public Works (DPW) and that, despite receiving 
numerous complaints, the DPW failed to take appropriate action to remedy the situation. This 
case was resolved through the entry of a consent decree on November 29, 2004. 

United States v. University of New Mexico. 

On March 16, 2004, we filed a complaint in the United States District Court for the District of 
New Mexico against the University of New Mexico, pursuant to Section 706 of Title VII. The 
complaint alleged that the University violated Title VII by refusing to provide modified-duty 
assignments to three pregnant women, even though it provided modified-duty assignments to 
employees who were not pregnant. The complaint also alleged that the University terminated 
one of the three women after she announced that she was pregnant and requested a modified- 
duty assignment. This case was resolved through the entry of a consent decree on May 3, 2004. 

Lemons & United States v. Pattonville FPD. 

On July 13, 2004, we filed a complaint in intervention in the United States District Court for the 
Eastern District of Missouri against the Pattonville-Bridgeton Fire Protection District (Pattonville 
FPD), pursuant to Section 706 of Title VII. The complaint in intervention alleged that the only 
black firefighter at the Pattonville FPD between 1 989 and 2003 was the victim of racial 
harassment. The complaint also alleged that the Pattonville FPD constructively discharged the 
charging party. This case was resolved through the entry of a consent decree on August 16, 

2005. 

Jane Doe l, II, III & United States v. District of Columbia. 

On August 5, 2004, we filed complaints in intervention in three cases in the United States 
District Court for the District of Columbia against the District of Columbia, pursuant to Section 
706 of Title VII. The cases involved three female plaintiffs who alleged that they were 
discriminated against on the basis of their sex, in violation of Title VII. Our complaints in 
intervention sought: (1) compensatory damages on behalf of the plaintiffs and similarly situated 
individuals; and (2) to enjoin the District of Columbia from failing to or refusing to provide 
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remedial, make-whole relief to the plaintiffs. This case was resolved through the entry of a 
consent decree on September 6, 2005. 

United States v. Los Angeles Metropolitan Transit Authority. 

On September 1 6, 2004, we filed a complaint in the United States District Court for the Central 
District of California against the Los Angeles Metropolitan Transportation Authority (MTA), 
pursuant to Sections 706 and 707 of Title VII. The complaint alleged that the MTA engaged in a 
pattern or practice of discrimination by failing or refusing to reasonably accommodate 
employees and applicants for employment who, in accordance with their religious observances, 
practices, and/or beliefs, need accommodation because they are unable to comply with a 
requirement applied by MTA management that employees in the MTA’s Operations Division be 
available to work weekends, on any shift, at any location. The complaint further alleged that the 
MTA discriminated against a member of the Jewish faith and former bus operator trainee for the 
MTA by failing or refusing reasonably to accommodate his religious observance, practice, and/or 
belief of observing the Sabbath from sundown on Friday until sundown on Saturday and by 
subsequently discharging him from employment. This case was resolved through the entry of a 
consent decree on October 4, 2005. 

United States v. City of Gallup. 

On September 29, 2004, we filed a complaint in the United States District Court for the District 
of New Mexico against the City of Gallup, New Mexico, pursuant to Section 707 of Title VII. 
The complaint alleged that the City engaged in a pattern or practice of employment 
discrimination in hiring against American Indians based on race. This case was resolved through 
the entry of a consent decree on October 27, 2004. 

United States v. New York Metropolitan Transportation Authority & New York City Transit 
Authority. 

On September 30, 2004, we filed a complaint in the United States District Court for the Eastern 
District of New York against the New York Metropolitan Transportation Authority (MTA) and 
New York City Transit Authority (NYCTA), pursuant to Section 707 of Title VII. The 
complaint alleged that the MTA and the NYCTA engaged in a pattern or practice of employment 
discrimination in violation of Section 707 of Title VII against Muslim and Sikh train and bus 
operators who wear religious head coverings. This case is currently being litigated. 

United States v. City of Elsa. 

On February 1, 2005, we filed a complaint in the United States District Court for the Southern 
District of Texas against the City of Elsa, Texas, pursuant to Section 706 of Title VII. The 
complaint alleged that the City engaged in unlawful employment discrimination by removing the 
charging party’s duties as bailiff and warrant officer because of her sex and by retaliating against 
three former City employees for filing charges of discrimination as well as for opposing conduct 
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that they reasonably and in good faith believed to be unlawful under Title VII. This case was 
resolved through the entry of a consent decree on December 15, 2005. 

United States v. Escambia County Board of Education. 

On March 1, 2005, we fded a complaint in the United States District Court for the Southern 
District of Alabama against the Escambia County, Alabama, Board of Education, pursuant to 
Section 706 of Title VII. The complaint alleged that the Board engaged in unlawful employment 
discrimination by subjecting the charging party, a female formerly employed as a custodian at 
one of the Board's schools, to a sexually hostile working environment and by terminating her 
employment in retaliation for her complaining of what she reasonably believed to be sexual 
harassment against her. This case was resolved through the entry of a consent decree on August 
14,2006. 

United States v. City of Cairo.) 

On March 3, 2005, we filed a complaint in the United States District Court for the Southern 
District of Illinois against the City of Cairo, Illinois, pursuant to Section 706 of Title VII. The 
complaint alleged that the City engaged in unlawful employment discrimination by subjecting 
the charging party, a former communications dispatcher in the City’s police department, to 
sexual harassment by her supervisor, the assistant chief of police. This case was resolved 
through the entry of a consent decree on August 28, 2006. 

Colon Ortiz v. International Ethical Laboratories, Inc. 

On March 9, 2005, we filed a complaint in the United States District Court for the District of 
Puerto Rico against International Ethical Laboratories (IEL). The complaint alleged that IEL 
violated the Uniformed Services Employment and Reemployment Rights Act of 1994 
(USERRA) by denying the plaintiff reemployment rights upon his return from military service 
and by discharging him. This case was resolved through the entry of a consent decree on July 
24, 2006. 

Goodreau v. Bridgestone/Firestone North America Tire, LLC. 

On March 29, 2005, we filed a complaint in the United States District Court for the Middle 
District of Tennessee against Bridgestone/Firestone North America Tire Co. (Bridgestone). The 
complaint alleged that Bridgestone violated USERRA by failing to advance the plaintiff on its 
progressive pay schedule during a period of approximately 15 months during which he was 
serving on active military duty. This case was resolved through the entry of a consent decree on 
April 4, 2005. 

Villalobos v. Gulf stream Academy of Aeronautics, Inc.. 

On April 1 8, 2005, we filed a complaint in the United States District Court for the Southern 
District of Florida against Oulfstream Academy of Aeronautics, Inc., Thomas L. Cooper, 
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Thomas P. Cooper, and Mark Ottosen. The complaint alleged that the defendants violated 
USERRA by denying the plaintiff retention in employment and instead discharging him because 
of his military service. The plaintiff withdrew his claims and complaint after the lawsuit was 
filed. 

Lincoln v. First Express, Inc,. 

On May 27, 2005, we filed a complaint in the United States District Court for the District of New 
Jersey against First Express, Inc. The complaint alleged that First Express violated USERRA by 
denying the plaintiff prompt reemployment and the wages he would have earned from such 
prompt reemployment after his completion of active military service in the uniformed services. 
This case was resolved through the entry of a consent decree on July 28, 2005. 

United States v. Weimar Independent School District. 

On June 23, 2005, we filed a complaint in the United States District Court for the Southern 
District of Texas against the Weimar Independent School District (Weimar ISD), pursuant to 
Section 706 of Title VII. The complaint alleged that Weimar ISD failed to hire the charging 
party for a high school principal position because of her race. This case was resolved through 
the entry of a consent decree on June 27, 2005. 

United States v. Pontiac, Michigan, Fire Department. 

On July 26, 2005, we filed a complaint in the United States District Court for the Eastern District 
of Michigan against the City of Pontiac, Michigan, pursuant to Section 707 of Title VII. The 
complaint alleged that the City engaged in a pattern or practice of discrimination on the basis of 
race and sex by creating and maintaining dual hiring and promotional systems in its Fire 
Department. More specifically, the complaint alleged that, since 1984, the City has maintained 
collective bargaining agreements with Local 376, Fire Fighters Union, that require the City to 
use dual hiring and promotional eligibility lists, with one list including all candidates in rank 
order and a second list of only “minority” candidates, including women, in rank order. This case 
was resolved through the entry of a consent decree on September 28, 2006. 

Veryzer v. Mills & Murphy Software Systems, Inc.. 

On August 5, 2005, we filed a complaint in the United States District Court for the Middle 
District of Florida against Mills & Murphy Software System, Inc. (Mills). The complaint alleged 
that Mills violated USERRA by terminating the plaintiffs employment due to her active military 
service in the Georgia Air National Guard and by failing to re-employ her after completion of her 
active military service. This case was resolved through a settlement agreement on October 13, 
2006. 

United States v. Indiana Department of Correction. 


20 


VerDate Nov 24 2008 14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00408 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



403 


VerDate Nov 24 2008 


On August 10, 2005, we filed a complaint in the United States District Court for the Southern 
District of Indiana against the Indiana Department of Correction (IDOC). The complaint alleged 
that IDOC violated USERRA when, upon the charging party’s return from active military duty, 
IDOC suspended him from employment, terminated him with loss of pay, seniority, and related 
benefits, and refused to pay him for the period he was not allowed to work due to his 
termination. This case was resolved through the entry of a consent decree on August 10, 2005. 

United States v. State of Ohio Environmental Protection Agency. 

On August 26, 2005, we filed a complaint in the United States District Court for the Southern 
District of Ohio against the State of Ohio, the Ohio Environmental Protection Agency, and the 
Ohio Department of Administrative Services, pursuant to Sections 706 and 707 of Title VII. The 
complaint alleged both a pattern or practice of discrimination and discrimination against the 
charging party on the basis of religion. This case was resolved through the entry of a consent 
decree on September 5, 2006. 

McCullough v. City of Independence. Missouri. 

On October 7, 2005, we filed a complaint in the United States District Court for the Western 
District of Missouri against the City of Independence, Missouri. The complaint alleged that the 
City violated USERRA by requiring the plaintiff to provide official military orders or an official 
memorandum or letter to indicate that he was absent for military purposes, suspending him from 
employment, placing him on a six month probationary period, refitsing to pay McCullough for 
the period he was not allowed to work due to his suspension, and failing and refusing to clear his 
personnel file of wrongdoing in the matter. This case was resolved through the entry of a 
consent decree on December 26, 2005. 

White v. SOG Specialty Knives. 

On October 27, 2005, we filed a complaint in the United States District Court for the Western 
District of Missouri alleging that S.O.G. Specialty Knives (SSK) violated USERRA (1) by 
considering the plaintiffs military service and deployment to Iraq as motivating factors in SSK’s 
decision to immediately discharge him from his position; (2) by reemploying the plaintiff upon 
his return from active duty in a position that was not of like seniority, status, and pay, the duties 
of which the plaintiff was qualified to perform; and (3) by discharging the plaintiff, within one 
year of his reemployment, without cause. This case was resolved through the entry of a consent 
decree on November 2, 2005. 

Woodall, McMahon & Madison v. American Airlines. 

On January 12, 2006, we filed a class-action complaint in the United States District Court for the 
Northern District of Texas against American Airlines, Inc., alleging violations of USERRA. 

This lawsuit is the first class-action complaint filed by the United States under USERRA. The 
complaint charges that American Airlines violated USERRA by denying pilots employment 
benefits during their military service. 
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The complaint alleged that American Airlines conducted an audit of the leave taken for military 
service by its pilots in 2001 . The complaint further alleged that based on the results of that audit, 
American Airlines reduced the employment benefits of those of its pilots who had taken military 
leave, while not reducing the same benefits of those of its pilots who had taken similar types of 
non-military leave. This case is currently being litigated. 

United States v. Southern Illinois University. 

On February 8, 2006, we filed a complaint in the United States District Court for the Southern 
District of Illinois against Southern Illinois University (S1U) pursuant to Section 707 of Title 
VII. The complaint alleged that SIU violated Title VII by maintaining three paid graduate 
fellowship programs that were open only to students who either were of a specified race or 
national origin or were female. Participants in these programs were employed by SIU as part of 
the fellowship. While denying that it violated Title Vll, SIU admitted that it limited eligibility 
for and participation in the paid fellowship programs on the basis of race and sex. This case was 
resolved through the entry of a consent decree on February 9, 2006. 

U.S. v. Langston University. 

On February 24, 2006, we filed a complaint in the United States District Court for the Western 
District of Oklahoma against Langston University pursuant to Section 706 of Title VII. The 
complaint alleged that Langston University violated Title VII by paying the plaintiff less than 
comparably situated faculty members at the University due to her race. This case was resolved 
through the entry of a consent decree on February 27, 2006. 

Bower v. Roadway Express. 

On March 1, 2006, the Division filed a complaint in the United States District Court for the 
District of Oregon on behalf of the plaintiff against Roadway Express, Inc. (Roadway), alleging 
violations of USERRA. The complaint alleged that Roadway willfully violated USERRA when 
it refused to reinstate and reasonably accommodate the plaintiff upon his return from active 
military service in the United States Army. The complaint sought declaratory relief, 
reinstatement, and back pay. This case was resolved through a settlement agreement on 
November 3, 2006. 

United States v. Alcalde De Vega Alta. 

On March 21, 2006, we filed a complaint against the Municipio de Vega Alta, Puerto Rico, in 
the United States District Court for the District of Puerto Rico, pursuant to Section 706 of Title 
VII. The complaint alleges that Vega Alta, in its police department, engaged in gender 
discrimination and retaliation in violation of Title VII of the Civil Rights Act, as amended, by 
excluding females from regular police officer duties. The duties from which females were 
excluded include driving patrol cars and other motorized vehicles, conducting investigations 
commensurate with their previous work experience, and working as shift supervisors. The 
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complaint farther alleges that the female officers were assigned instead to clerical, dispatch, and 
school guard duties because of their sex. The complaint also alleged that Vega Alta retaliated 
against a male police officer because he participated in the EEOC investigation of a charge or 
charges filed by one or more of the affected female police officers. This case is being litigated. 

United States v. City of Virginia Beach. 

On April 3, 2006, we filed a complaint in the United States District Court for the Eastern District 
of Virginia against the City of Virginia Beach, Virginia, pursuant to Section 707 of Title VII. 

The complaint alleges that the City engaged in a pattern or practice of discrimination on the basis 
of race and national origin by screening applicants for entry-level police officer positions in a 
manner that had an unlawful disparate impact on African-American and Hispanic applicants. 

This case was resolved through the entry of a consent decree on July 24, 2006. 

United States v. City of Chesapeake. 

On July 24, 2006, we filed a complaint in the United States District Court for the Eastern District 
of Virginia against the City of Chesapeake, Virginia, pursuant to Section 707 of Title VII. The 
complaint alleges that the City engaged in a pattern or practice of discrimination on the basis of 
race and national origin by screening applicants for entry-level police officer positions in a 
manner that has an unlawful disparate impact on African-American and Hispanic applicants. On 
June 1 5, 2007, the court provisionally entered a consent decree in the City of Chesapeake 
litigation. Under the decree, the City will create a fund to provide back pay to African-American 
and Hispanic applicants who were denied employment solely because of the City’s use of a math 
test as a pass/fail screening device. The City also will provide priority job offers for African- 
American and Hispanic applicants who are currently qualified for the entry-level police officer 
job but were screened out solely because of their performance on the math test. The City will 
provide retroactive seniority to such hires when they complete the training academy. In addition, 
the City agreed that, while it will still use scores on the mathematics test in combination with 
applicants’ scores on other tests, it will not prospectively use the mathematics test as a stand 
alone pass/fail screening device. 

United States v. San Antonio. 

On September 29, 2006, we filed a complaint in the United States District Court for the Western 
District of Texas against the City of San Antonio, Texas, pursuant to Section 706 of Title VII. 
The complaint alleges that the city unlawfully discriminated against a detective on the basis of 
her sex in violation of Title VII of the Civil Rights Act ofl964 when the city’s police 
department forced her to take a light-duty position under the department’s mandatory maternity 
light-duty policy, despite the detective’s ability to perform her job in her fall-duty capacity. This 
case is currently being litigated. 

United States v. Board of Directors of Tallahassee Community College. 
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On November 2, 2006, we filed a complaint in the United States District Court for the Northern 
District of Florida against the Board of Directors of Tallahassee Community College pursuant to 
Section 706 of Title VII. In our complaint, we alleged that the defendant discriminated against 
the charging party on the basis of his race when he was not promoted to a particular position. 
This case was resolved through the entry of a consent decree on November 7, 2006. 

Donelan v. City of Highland Heights. 

On December 2 1 , 2006, the Division filed a complaint on behalf of the plaintiff in the United 
States District Court for the Eastern District of Kentucky, alleging that his employment as a 
patrol officer with the City of Highland Heights was terminated in violation of USERRA. The 
complaint alleged that, from the time the plaintiff informed the police chief that he was 
considering joining the U.S. Air Force Reserve through the time his employment was terminated, 
the chief discriminated against the plaintiff by making hostile remarks about the plaintiffs 
military service and subjecting him to hostile actions. The complaint also alleged that the chief 
terminated the plaintiff’s employment without just cause shortly after the plaintiff returned from 
military training. This case is currently being litigated. 

Ellias v. Scoggins. 

On January 27, 2007, we filed on behalf of Samuel Ellias a complaint against Don Scoggins 
d/b/a/ Five Star Janitorial Supply. The complaint alleged that Five Star, in violation of the 
Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA), had 
wrongly discharged Ellias from his job as a Five Star sales representative in response to his 
request for leave to attend training for his position in the Louisiana National Guard. The case 
was resolved through the entry of a consent decree on January 31, 2007. 

United States v. Hayti Heights. 

On February 16, 2007, we filed a complaint under section 706 of Title VII of the Civil Rights 
Act of 1964, as amended, (Title VII) against the City of Hayti Heights, Missouri, alleging that 
the City violated Title VII by discriminating against Johnnie Small, including by discharging her 
because of her sex. This case is currently being litigated. 

United States v. New York City and New York Department of Transportation. 

On March 12, 2007, suit was filed under Section 707 of Title VII alleging that the defendants 
have engaged in a pattern or practice of employment discrimination against women on the basis 
of sex in hiring for the position of bridge painter. According to the complaint, the defendants 
employ approximately 100 individuals as bridge painters but they have never hired, extended an 
offer to, or employed a woman in that position. This suit is being handled by the United States 
Attorney's office for the Southern District of New York. 

United States v. New York City Department of Correctional Services. 
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On March 15, 2007, suit was filed in under Section 707 of Title VII alleging that the defendant 
has engaged in a pattern or practice of employment discrimination on the basis of religion by 
failing or refusing reasonably to accommodate those uniformed security personnel who are 
unable to comply with the defendant's uniform or grooming requirements because of their 
religious observances, practices, and/or beliefs. The suit is being handled by the United States 
Attorney's office for the Southern District of New York. 

McKeage v. Town of Stewartstown. 

On March 27, 2007, suit was filed on behalf of New Hampshire National Guardsman Brendon 
McKeage, alleging violations of USERRA. McKeage was employed by the Town of 
Stewartstown as a part-time police chief before being deployed with his National Guard unit in 
Iraq. McKeage’s complaint alleged that upon his return from Iraq, Stewartstown unlawfully 
denied him reemployment and discriminated against him in violation of USERRA because of his 
decision to fulfill his military obligation. This case was resolved through entry of a consent 
decree on March 28, 2007. 

Earl G. Brantner v. Total Logistic Control, Inc. 

On April 4, 2007, the Department of Justice filed suit on behalf of Earl G. Brantner against Total 
Logistic Control, alleging that TLC violated USERRA by discharging Brantner and by denying 
him reemployment because he attended military training relating to his service in the California 
Air National Guard. On May 15, 2007, the judge entered a consent decree resolving the matter. 

United States v. Ville Platte. 

On May 1, 2007, we filed suit against the City of Ville Platte, Louisiana, under section 706 of 
Title VII of the Civil Rights Act of 1964, as amended, alleging discrimination on the basis of 
pregnancy. At the same time as the complaint was filed, we submitted to the court for approval 
and entry of a consent decree agreed to between the parties in resolution of the suit. 

United States v. City of New York. 

On May 21, 2007, we filed suit alleging that, since 1999, the City of New York has engaged in a 
pattern or practice of discrimination against black and Hispanic applicants for the position of 
entry-level firefighter in the Fire Department of the City of New York (FDNY) in violation of 
Title VII. Specifically, the complaint alleged that the City’s use of two written examinations as 
pass/fail screening devices and the City’s rank-order processing of applicants from its firefighter 
eligibility lists based on applicants’ scores on the written examinations (in combination with 
scores on a physical performance test) have resulted in disparate impact against black and 
Hispanic applicants and are not job related and consistent with business necessity. The 
complaint was filed pursuant to Sections 706 and 707 of Title VII, and was expanded to include 
discrimination against Hispanics as a result of the Division's investigation. 

United States v. Village ofWoodmere. 
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On May 25, 2007, the Division filed a lawsuit against the Village of Woodmere (Woodmere), 
Ohio, alleging that Woodmere discriminated against former Woodmere police officers Amy 
Mengay and Timothy Ellis on the basis of their race in violation of § 706 of Title VII of the Civil 
Rights Act of 1 964, as amended. 

United States v. City of Indianapolis. 

On July 1 1, 2007, we filed suit alleging that the City of Indianapolis violated Title VII of the 
Civil Rights Act of 1964, as amended, by discriminating on the basis of race and/or sex against 
eight charging parties and similarly situated police officers who sought promotions to the merit 
ranks of Sergeant or Lieutenant. The enforcement action resulted from eight charges of 
discrimination, as well as class allegations, referred to the Department of Justice with cause 
determinations by the Equal Employment Opportunity Commission (EEOC). The complaint 
alleges that the charging parties and similarly situated police officers were discriminated against 
on the basis of race and/or sex with respect to promotions to Sergeant in 2005, and on the basis 
of sex with respect to promotions to Lieutenant in 2005. 

United States v. Robertson Fire Protection District. 

On July 18, 2007, we filed suit against Robertson Fire Protection District (Robertson FPD) under 
Section 706 of Title VII, alleging that Robertson FPD discriminated against African-American 
former employees, Ephraim Woods, Jr., and Lamont Downer, on the basis of their race and in 
retaliation for engaging in protected activity when they were demoted from fire inspector to 
firefighter in March 2004. 

United States v. University of North Carolina. 

On August 7, 2007, we filed a complaint alleging that the University of North Carolina, at its 
component institution North Carolina Agricultural and Technical State University (North 
Carolina A&T), violated Title VII ofthe Civil Rights Act of 1964, as amended, by 
discriminating against employee Tasha Murray and former employee Mattie Smith because of 
their sex. Our complaint alleges that North Carolina A&T discriminated against Murray and 
Smith by subjecting them to sexual harassment that created a hostile work environment and 
failing to take appropriate action to remedy the discrimination while they were employed in the 
Department of Police and Public Safety at North Carolina A&T. 

Bernard Woodruff v. DTI & Associates, Inc. 

On August 7, 2007, we filed a complaint on behalf of Bernard Woodruff against DTI & 
Associates, Inc., alleging violations of the Uniformed Services Employment and Reemployment 
Rights Act of 1994. The complaint alleges that DTI failed to reemploy Woodruff, a Navy 
reservist, when he returned from a period of active duty. The complaint seeks reinstatement of 
the veteran together with back wages, interest, and remedial measures. 
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United States v. Spartanburg County. 

On August 13, 2007, we filed a complaint alleging that Spartanburg County, violated Title VII of 
the Civil Rights Act of 1964, as amended, by discriminating against former employee Jennifer 
Fowler because of her sex. Our complaint alleges that the county discriminated against Ms. 
Fowler by subjecting her to sexual harassment that created a hostile work environment and by 
failing to take appropriate action to remedy the discrimination while she was employed in the 
Roads and Bridges Department. 

United States v. Palm Beach County. 

On August 27, 2007, we filed a complaint alleging that Palm Beach County discriminated 
against William Stewart in violation of section 706 of Title VII of the Civil Rights Act of 1964, 
when it failed to provide him with an accommodation for his religious observance, practice, 
and/or belief of attending Church and refraining from work on Sundays. At the same time as the 
complaint was filed, we submitted to the court and the court approved the entry of a consent 
decree agreed to between the parties in resolution of the suit. 

Jared Caldwell v. Acme Towing. 

On September 24, 2007, we filed a complaint alleging that Acme Towing, Inc. violated the 
Uniformed Services Employment and Reemployment Rights Act of 1994 by demoting Mr. 
Caldwell from a supervisory position and then terminating his employment due to his active 
military service in the United States Army Reserve. The complaint seeks back pay and 
prejudgment interest. 
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Whether the Office of the Vice President is an “Agency” for 
Purposes of the Freedom of Information Act 


the Office of the Vice President is not an “agency” for purposes of the Freedom of Information Act. 

February 14, 1994 


Memorandum Opinion tor toe 
Counsel and Director of Administration 
Office of the Vice President 

This memorandum responds lo your request for the opinion of the Office of Le- 
gal Counsel as to whether the Office of the Vice President (“OVP”) is an "agency” 
for purposes of the Freedom of Information Act, 5 U.S.C. § 552 ("FOIA”). For the 
reasons set forth below, we conclude that it is not. 

The FOIA definition of "agency” includes an “establishment in the executive 
branch of the Government (including the Executive Office of the President).” Id. § 
552(f)(1). Relying on the conference committee report explaining the 1974 
amendment to the definition, the Supreme Court has held that the term “agency” 
does not cover “‘the President’s immediate personal staff or units in the Executive 
Office whose sole function is lo advise and assist the President.’ ” Kissinger v. 
Reporters Conun. for Freedom of the Press , 445 U.S. 136, 156 (1980) (quoting 
H.R. Conf. Rep. No. 93-1380, at IS (1974)). 

As a threshold matter, we note that a court might decide that the OVP, which is 
only a small personal staff for the Vice President, does not even qualify as an 
"establishment.” We believe that is a reasonable position, although the law is un- 
settled as to the definition of “establishment” There is no need to rely on that po- 
sition, however, because in our opinion the following analysis, based on case law, 
definitively establishes that the OVP is not an “agency.” 

The OVP clearly satisfies the Supreme Court's “sole function” test, because the 
Vice President and his staff do not have “substantial independent authority in the 
exercise of specific functions,” Soucie v. David, 448 F.2d 1067, 1073 (D.C. Cir. 
1971), but rather have the sole function of advising and assisting the President 
See generally Meyer v. Bush, 98 1 F.2d 1288, 1295 (D.C. Cir. 1993), The Vice 
President has no constitutional or statutory responsibilities as an executive bfanch 
officer,* and the common understanding that his executive role is limited to advis- 
ing and assisting the president (as determined by each President) is confirmed by 
the statute authorizing appropriations and other assistance and services for the Vice 

1 There is no need, of course, ro consider the Vice Presidents responsibilities as Ac President of the 
Senate, see US. Const, art 1. § 3, cL 4. because the FOIA does not apply to Congress. 
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Whether the Office of the Vice President is on "Agency" 
for Purposes of the Freedom of information Act 


President; "In order to enable the Vice President to provide assistance to the 
President in connection with the performance of functions specially assigned to the 
Vice President by the President in the discharge of executive duties and responsi- 
bilities." 3 U.S.C. § 106(a). 1 

Indeed, because of the constitutional status of the Vice President, a court might 
decide that it is not even necessary to consider whether the OVP satisfies the "sole 
function” test. In holding that the President is not an agency for purposes of the 
Administrative Procedure Act, 5 U.S.C. §§ 701-706 (“APA”), the Supreme Court 
adopted an “express statement” rule: 

The President is not explicitly excluded from the APA’s purview, 
but he is not explicitly included, either. Out of respect for the sepa- 
ration of powers and the unique constitutional position of the Presi- 
dent, we find that textual sitence is not enough to subject the 
President to the provisions of the APA. We would require an ex- 
press statement by Congress before assuming it intended the Presi- 
dent's performance of his statutory duties to be reviewed for abuse 
of discretion. 

Franklin v. Massachusetts, 505 U.S. 788. 800-01 (1992). Because the Vice Presi- 
dent is also a constitutional officer, see U.S. Const, art. II, § l, cl. 1, the same 
"express statement" rule should apply in the present context, which would neces- 
sitate an express reference to the Vice President rather than the general 
"establishment in . . . the Executive Office of the President” formulation. Thus, the 
absence of such an express statement in the FOIA definition of ''agency” requires 
the conclusion that Congress did not intend to subject the Vice President and his 
Office to the FOIA. 

The understanding that the Vice President and his staff, like the President and 
his staff, are outside the coverage of the FOIA is confirmed by the treatment of the 
OVP under the Presidential Records Act, 44 U.S.C. §§ 2201-2207 (“PRA”). 
These two statutes are “in pari materia” and should be construed together. The 
PRA covers all EOP records that are not Covered by the FOIA. See H.R. Rep. 95- 


1 The OVP ihiis appeals (o present almost as straightforward and simple a case as the Office of the Presi- 
dent fi.e.. the White House Office) with respect to satisfying the “sole function" test The legislative history 
{of FOlA’s ‘agency* definition] b unambiguous ... in explaining that die ‘Executive Office’ docs not in- 
clude the Office of the President." Kissinger, 445 U.S. at 156 (holding that Henry Kissinger’s notes in ca- 
pacity of Assistant to the President were not "agency records"). More difficult questions are presented by the 
larger Executive Office of the President ("EOP") units with more diverse responsibilities, such as the Coun- 
cil on Environmental Quality, which has been held to be a FOIA agency, see Pacific Legal Found, v. Council 
on j&tvfJL Quality 636 F.2d 1259 (D.C. Cir. 1980), or the National Security Council (“NSC), the FOIA 
Status of which is being litigated, see Armstrong v. Executive Office of President. 1 F.3d 1274, 1296 (D.C 
Cir. 1993), and which this Office has recently opined is not a FOIA agency, see Memorandum for Alan J. 
Krectko, Special Assistant to the President and Legal Adviser, NSC, from Waller Dellinger, Acting Assistant 
Attorney General, Office of Legal Counsel, Re: Status of NSC as an "Agency" wider FOIA (Sept. 20, 1993). 
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1487, ai 3 (1978) (“The definition of Presidential records was designed to encom- 
pass those records which currently fall outside the scope of the [FOIA] .”) reprinted 
in 1978 U.S.C.CA.N. 5732, 5734- 44 U.S.C. § 2201(2)(B)(i) ("Presidential rec- 
ords” do not include “official records of an agency (as defined in [the FOIA]).”). 
The PRA contains an express statement that OVP records are presidential records 
rather than agency records. 44 (J.S.C. § 2207 (“Vice-Presidential records shall be 
subject to the provisions of this chapter in the same manner as Presidential rec- 
ords.”). See generally Armstrong v. Bush, 924 F.2d 282, 286 n.2 (D.C. Cir. 1991) 
(explaining that components of the EOP fall into two categories — those that cre- 
ate presidential- records subject to the PRA and those that create federal (i.e., 
agency) records subject to the Federal Records Act and the FOIA; OVP is in for- 
mer category). 

For the foregoing reasons, we conclude that the Office of the Vice President is 
not an “agency” for purposes of the Freedom of Information Act. 


WALTER DELLINGER 
Assistant Attorney General 
Office of Legal Counsel 
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iw,. n, hst 


, j 

Lf Robert y. Winor, 

< (7 Office of Deputy Attorney General 

■l,:- J. Xee Konkin, Assistant Attorney General, ] 

* Office of legal Counsel ' ! 

L j. Eligibility of the Proaldont to Civil gerrt0g..4>tlr<»ii^nt fene fite 


Too have asked ty viev ar to whether tbe President is eligible for 
bene fits under tbe Civil Service Betirsneirt Act. fetter twisting lav ths 
President- and tho Tice Preaidant, being "elective offiaore la tbe execu- 
tive branuih of tbe Gavsraamtt 9 are excluded from such benefits (5 0.S .C , 
693), the applicable provision reads in pertinent port! 





"This chapter [ Itetiratwitt of Civil Service Employees! 
shall apply to all officer* and employees in or ranter 
.the executive , Judicial, and legislative branches of 
the felted State* Govomaost, and to all officers and 
employees of the municipal government of the District 
of GolaaMo, e-aaent elective officer* in tho executive 
branch of the GavommgBt, * » {Italics supplied.) 


The origin of this provision goes back to the Act of January 24-, 1942, 
of the 77th Congress, which amended in full the early Civil Service Eatiro- 
®ent Act of Say 29, 1930 (46 3tat. 468 ). Section 3 of tho 1942 legislation 
(56 Stat. 15) Bade provision for the application of retirement benefits to - 


16 

1 


"* * * all officers find employees in or under tbe execu- 
tive, Judicial and legislative branches of the felted 
States Government, all alecttvs and_m?aoifftiTO_ affionrs 
In or under ths said branches, * * ™ (Italics supplied.) 


Thus, tbe Proaident and Tioa President wore included. The provision was short- 
lived, however, and the Congress reversed its action in tbe same Goagrosa with 
tbs enaqtasttt less than three nonths later of ths following provision, which 
ms a part of Section 16 of tbe Act of Hart* 7, 1942 (?6 Stat. H7). This pro- 
vision specifically steaded the earlier legislation of January 24, 1942, It 


provided - 


/ /\”Thi* Act shall apply to fill officers and 8tg>loyees in or 
‘ LS under thh executive , Judicial and legislative brandies 
of the felted States OovajssasHt, and to all officers and 
employees of the ntmidpsl government Of ths District of 
Columbia, except elective officers and heads of executive 
dopertonts * * *.* 
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With respect to the foregoing section, which was a conference nrendsaBpt 
agreed to by both Houses, no doubt was left bb to the Congressional 
weaning. Thus, the spokesman for the Senate Conference group reported 
(88 Cong. Hoc. 1824) j 



* * * under the Senate aoandjtent, not only are the 
President and hi# cabinet, tho Vice President and 
sembere of the House excluded from the coverage of 
the Botlreaani Act, but also the heads of agencies 

* » * 


( O 

" * * • Jt is perhaps important tD have this statement in 
the Ha cord, both ia the House and In the Sonata, so that in 

--7 the future, if efforts are nado to interpret the law. It will 

| appear what was the intention of the House and Senate when the 
< conference report was accepted.’ 1 

The legislation was later amended to pa rail heads of executive depart- 
ments to obtain retirement benefits (60 Stat. 659). Still later, tjy provi- 
sion to the Lcgislativ® Reorganisation Act, aenbers of Congress wars admitted 
to participation flo Stat. 850). Pursuant to the terms of Uw letter Act 
(See. 602(a)), the phrase *in the esBsntiw brant* of the EorereaBSt* was 
inserted to follow ths words "enoept a Iso tits officers'' . Tins it was nsfte 
certain that the President ana floe President survive as ths two els stive 
officers who are iDollgiblo to Civil Service retirement benefits. 


It should be noted that § U.S.G, 693 contains, 
prevision abore quoted, the following proviso > 


in addition to the 


/ O ” Pr ovided, That this chapter shall not apply to any 
^ reah officer or sffiployse of the United States * * * 
j mibjact to anofehnr retireratit system for ouch pffl- 
j ears and omployres * ® *.* 

With respect to application of the proviso, consideration should to givssn 
to the possibility that retirenont benefits ray hare boon carried orer Sum 
a retirement system wilder which an elective officer in the exo entire branch 
has previously oarred which ray be continued. 
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i[ I March 9, 1961 

/ / MEMORANDUM FOk THE VICE PRESIDENT 

Cl Re: Participation by the Vice President in the 
• / affairs of the Executive Branch. 


This memorandum is in response to your recent request 
concerning the extent to which the Vice President may properly 
perform functions in the Executive Branch of the Government. 

The Constitution allots specific functions to the Vice 
President in the transaction of business by the Legislative 
Branch of the Government (Art. I, sec. 3) but neither grants 
nor forbids him functions in the conduct of affairs of the 
Executive Branch. The extent to which he may properly take 
part in those affairs must be assessed primarily in terms of 
historical precedents . Aj The counts have not had occasion 
to consider this matter and judicial precedents do not exist. 


1. Presidential Powers of Delegation . As will be seen below, 
the role of the Vice President in the Executive Branch has 


varied greatly through the years end at any given time has 
been determined largely by the President. A brief reference 
to the latter's powers of delegation is thus pertinent. It 
has long been recognized that the President has the power to 
delegate casks for which he is responsible and that "in gen- 
eral, when Congress speaks of acts to be performed by the 
President, it means by the executive authority of the Presi- 
dent." 7 Op. A.G. 453, 467 (1855). In 1950 Congress expressly 
gave the President broad authority to delegate to department 

isser officials, functions 

between the legislative role 
Constitution and any execu- 
tive duties he may he called upon to carry out. As pointed 
out by one writer, "The Founding Fathers never intended to im- 
mobilize the second officer in the chair of the Senate, for 
they empowered that body to choose 'a President pro tempore , 
la the absence of the Vice President. . . . Williams, The 
American Vice Presidency; hew Look (1954), p. 70. Nixon once 
estimated that he spent only 10 per cent of his time presiding 
over the Senate. U.S. News & World Report, June 26, 1953, p. 71. 


and agency heads, and to certain 1 

//yl / There ie no inherent conflict 
/given to the Vice President by tide 
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vested to him by law If such law did not affirmatively pro- 
hibit delegation, 64 Sfcat. 419, 3 U.S.G. ii 301-303. This 
legislation, which was designed to lighten the burden of the 
President by permitting him to slough off without question a 
substantial number of tasks thought by some authorities to re- 
quire his personal attention. A/ recognised the 'inherent right 
of the President to delegate the performance of functions 
vested in him by law” and specifically disavowed any intention 
to limit or derogate from that right. 3 U.S.C. I 302. Thus, 
there is no general bar, either of a Constitutional or statutory 
nature, against the President's transfer of duties to the Vice 
president. It remains to be noted, however, that 

/ "where . , . from the nature of the case, or by ex- 
press constitutional or statutory declaration, it 
l is evident that the personal. Individual Judgment 
I of the President Is required to be exercised, the 
I duty may not be transferred by the President to eny- 
j one else." Willoughby, constitutional Law of the 
''/ United States (2d ed. 1929), Vol. Ill, p. 1482. 

the President's obligation to pass on bills cent to him by 
Congress is one example of a nan-delegable duty. The exercise 
of judgment required by 49 B.S.C. f 1461 in the matter of the 
certification of overseas air transport routes may well be an- 
other. 




2. History . The history of the Vice Presidency begins with 
the last period of the Constitutional Convention of 1787 .Aj 
During most of che Convention the delegates had sought to per- 
fect a plan whereby the Congress would elect the President and, 
if necessary, his successor to fill an unexpired term. However, 
dissatisfaction with this method ultimately led to the creation 
of the Electoral College and the office of Vice President. Un- 
der the original provisions of the Constitution (Art. II, sec. 1) 
each elector voted fox two persons for President, and the person 
receiving the highest number of votes became President if such 

A/ M tJ A 

'■'*/ s. Kept. 1867 , 81st Cong. , 2d sess. 


K K 


P ^//-The brief history set forth In the following portion of this 
- -©aBOrandum has been digested mainly from the work of Irving G. 
Williams cited in footnote 1 above and a later and expanded 
work by the same author. The Rise of the Vice Presidency (1956). 
Attached as an appendix to this memorandum Is a list containing 
other recent source material bearing on the office of the Vice 
Presidency. 
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tnssb&r was a siajority of the whole aisaber of electors appointed 
by the States. The ruanerup in the balloting became Vice Presi- 
dent. The present system of separate electoral balloting for 
the offices of President and Vice President was established fol- 
lowing the tie in the electoral vote of 1S0O between Jefferson, 
who was the first choice of the Republican Party of the day, and 
Burr, also a Republican, intended by his Party for the Vice 
Presidency. Burr's refusal to step aside together with the 
tactics of the strong Federalist bloc in the ’'lame duck" House 
of Representatives into which the election was thrown necessi- 
tated 36 ballots before Jefferson was elected. This crisis, 
which was the outcome of the unforeseen growth of the party 
system, four years later produced the Twelfth Amendment re- 
quiring the members of the Electoral College to vote for one 
individual for President and another for Vice President. 

John Adams , the first Vice President, was one of the most 
influential. He originally conceived of his Constitutional 
duties in the Chair of the Senate as tantamount to leadership, 
and, to some extent because of the great number of casting votes 
occasioned by the small roster of the Senate, played a decisive 
part in its work during the first few years of its existence, 
hater, as it increased in membership and its organization and 
procedures were strengthened, his influence was greatly dimin- 
ished. On the executive side, he enjoyed Washington's confi- 
dence mid was consulted by him frequently, particularly in re- 
gard to diplomatic matters. However, despite his extensive 
experience in diplomacy abroad, Adaas in 1794 rejected a sug- 
gestion that he travel to England to negotiate a commercial 
treaty, taking the position that the Constitution required him 
to preside over the Senate. In addition, he questioned the 
propriety of leaving the country in view of the necessity of 
his taking over the Presidency in case the office became vaeant. 
JTbls dubious precedent, followed in 1797 by a similar refusal 
by Jefferson to carry on diplomatic negotiations in France when 
ha was Vice President under Adams, held good until 1936 when 
Garner made trips to the Far East and to Mexico on'Sofficlal 
business. 

The Twelfth Amendment had a prompt and unfortunate effect 
on the Vice Presidency as appears from the contrast between 
the abilities end attainments of Adams, Jefferson and Burr, who 
held it prior to the adoption of the Amendment, and the lackluster 
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of Clinton, Gerry, and Tompkins , who served during the next 
two decades. Calhoun and Van Buren, the next occupants of the 
office, lent great prestige to it, but not Van Buren's successor, 
Richard M. Johnson, whose mala claim to distinction seems to be 
that he failed of a majority in the Electoral College and became 
the only Vice President in the country's history to be elected 
by the Senate. John Tyler, the next Vice President, served a 
tern of one month, succeeding to the Presidency upon the death 
of William Henry Harrison on April 4, 1841, the first of a 
Chief Executive in office. Tyler took the Presidential oath 
believing and contending that the office of President had de- 
volved on him and not merely Its powers and duties. Aj Many 
members of the Congress and others, including former President 
John Quincy Adams, took sharp issue and argued that Tyler was 
merely "acting" President. Whatever the merits of the contro- 
versy, Tyler's position prevailed. All Vice Presidents succeeding 
to the Presidency after him followed his lead, and his view was 
written into the Constitution by the language of the Twenty-second 
Amendment. 

From Tyler's time to that of Woodrow Wilson, the office of 
the Vice Presidency by and large played an unimportant part in 
the Government except for providing Fillmore , Andrew Johnson, 
Arthur and Theodore Roosevelt as successors to the Presidency 
upon the deaths of Taylor, tincoln, Garfield and McKinley. 

Thomas R. Marshall, Vice President during both of Wilson's 
terms, brought the office back into public esteem and ultimately 
became the most popular Vice President up to hie time. The first 
after Calhoun to win reelection, Marshall wae also the first 
after John Adams to attend a Cabinet meeting. Adams had sat in 
at a meeting in 1791 on Washington's request while the latter was 
on a tour of the South. Similarly, at the request of Wilson, 
concurred in by the Cabinet, Marshall presided over its meetings 
during Wilson's attendance at the Paris Peace Conference. The 
temporary seat in the Cabinet afforded to Marshall became 
Coolidge's permanent seat at the invitation of Harding. On the 

Sf’AJ Art. 11, aec. 1, of the Constitution provides that "In Case 
/of the Removal of the President from Office, or of his Death, 
Resignation, or Inability to discharge the Powers and Duties of 
the said Office, the earns shall devolve on the Vice President. . . 
Tyler took the position that the word "same” related back to the 
word "Office". 

- 4 . 
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other hand, Bawes, who was Vice President during Coolidge's 
elected term, refused to follow his example and attended no 
meetings of the Cabinet whatever. Curtis was not asked to ait 
during Hoover's term and it was only after the election of 
Franklin B. Roosevelt, said beginning in 1933 with Gamer, that 
participation by the Vice President in the deliberations of the 
Cabinet became a matter of course. 

What has been called the "contea^jorary renaissance" of the 
Vice Presidency/^./ stems in large part from the second Roose- 
velt’s reliance or, the men who served in that office during his 
administrations . Gamer's aid to Roosevelt was important in 
his first tens, particularly in the area of Congressional liaison. 
Garner also made his presence felt in the Cabinet sad, further, 
was often asked by Roosevelt for his views on matters of foreign 
policy. As mentioned above. Garner broke the negative precedent 
set by the first Adams, and in 1936 became the first Vice Presi- 
dent in office to travel beyond the country’s borders in an of- 
ficial capacity. 

By the end of his first term, Garner began to have mis- 
givings about the He» Deal and by the middle of his second he 
was completely oat of sympathy with Roosevelt's policies. In 
the last days of 1938 both Roosevelt and he recognized that they 
had erase to the parting of the ways and at the close of 1939 
Gamer announced himself a candidate for the Presidency in the 
election of the following year. Although Gamer continued to 
attend Cabinet meetings until the expiration of his second term, 
he obviously was little more then an observer after 1938. Thus, 
the powerful and useful partnership of the President and Vice 
President, probably without prior parallel except for the 
Washington- Adams relationship, c am to an unfortunate end after 
sense five years end the Executive Branch reverted to a cole pro- 
prietorship. 

During Roosevelt's third term the Executive partnership 
with the Vice Presidency was revived and Wallace received re- 
sponsibility and power in measures never known to a Vice Presi- 
dent before and, in certain aspects, not known to one since. 

Only in the more or less traditional task of Congressional liai- 
son, were Wallace' 8 activities limited — and then not because of 

p. 9. 

- 5 - 
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a Presidential Interdiction but rather by reason of Wallace's 
lack of talent for and Interest in this facet of the Vice 
President's work. 

Wallace's major duties in the Executive Branch began on 
July 30, 1941 when the President issued Executive Order No. 8839 
(6 F.R. 3823) creating the Economic Defense Board contused of 
the Vice President, who was designated Chairman, and several 
Cabinet officers. The stated purpose of the Board was to de- 
velop and coordinate plans, policies and programs designed to 
strengthen the international economic relations of the United 
States in the interest of national defense. Four weeks later, 
Executive Order No. 8875 of August 28, 1941 (6 F.R. 4483) created 
the Supply Priorities and Allocations Board (SPAS) , consisting of 
the Chairman of the Economic Defense Board (Wallace) , a member of 
Cabinet officers, and the heads of a number of emergency agencies. 
Wallace was named Chairman of the SPAB presumably to coordinate 
the domestic and international economic defease programs . 

Finally, Wallace was made • a member of a Presidential advisory 
committee on atomic energy created in October 1941, together 
with Secretary of War Stiascm, Chief of Staff Marshall, Br. 
Vannevar Bush, and Dr. James B. Conant. According to Stlioson, 
this committee was the basic agency for making major policy de- 
cisions on the development and use of atomic energy. 

Wallace's work on the SPAB was of relatively short duration 
because the Agency was abolished shortly after Pearl Harbor and 
replaced by the greatly expanded War Production Board with 
Donald Nelson, the Executive Director of the superseded SPAB , as 
its full time Chairman. Wallace's membership on the atomic 
energy committee continued throughout his whole term but because 
of the secret nature of the committee it is of course impossible 
to evaluate his contribution to its work. 

it was in the first of his major Executive Branch assign- 
ments, the Economic Defense Board (renamed the Board of Economic 
Warfare (BESJ) a few days after Pearl Harbor) , that Wallace had 
responsibilities and carried out duties unique in the history of 
the Vice Presidency. The order setting up the Board had directed 
that the administration of economic defense activities in the in- 
ternational field by the various Government departments and 
agencies "shall conform to the policies formulated or approved 
by the Board." Thus, owing to the scope of the activities em- 
braced within the concept of "economic defense," Wallace in a 

- 6 - 


VerDate Nov 24 2008 


1 4:48 Oct 08, 2009 Jkt 038236 


PO 00000 


Frm 00427 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\38236.TXT SJUD1 


PsN: CMORC 



422 


variety of situations became the superior of every Cabinet of- 
ficer and most of the Important independent agency heads. The 
ubiquity of the BEW and the boldness and tenacity of its staff 
embroiled it soon after Pearl Harbor in a series of running 
battles over policy with other Government agencies, including 
specifically the Department of State and the Reconstruction 
Finance Corporation. The course of these battles need not be 
detailed here and it Is enough to note that conflicts with the 
latter two powerful agencies led to the BEW 'a downfall. In the 
summer of 1943 the President removed Wallace as its Chairman 
and then terminated it. 

It is generally agreed that the BEW performed its work 
well and substantially furthered the war effort. Its demise 
is therefore not to be laid to any difficulties inherent in 
the dual role of Vice president and Chairman played by Wallace. 
The real trouble was frequent policy disagreement reflecting a 
clash of Wallace 1 s liberal views with the relatively conserva- 
tive views of Secretary of State Hull and RFC Chairman Jones. 

In addition to his domestic duties Wallace undertook tasks 
farther afield. Continuing Garner's example, he made several 
trips to Latin America aa a good-will ambassador and in 1944 
traveled to the Far East on a combined political and good-will 
mission. 

Following Wallace, Truman sat with the Cabinet during his 
short service as Vice President, as did Barkley after he became 
Vice President in 1949. In the same year Congress at the re- 
quest of Truman made the Vice President a statutory member of 
the National Security Council. 63 Stat. 579, 50 U.S.C. S 402(a). 
Thus the combination of Cabinet and National Security Council 
service placed the Vice President in a position to keep informed 
about the most important affairs of the Nation and to join in 
the making of policy at the highest levels. 

Nixon carried out perhaps a greater variety of duties than 
any of his predecessors. In his first year of office he became 
and thereafter remained Chairman of the President’s Committee 
on Government Contracts. He attended and in the absence of the 
President presided at Cabinet meetings and meetings of the Na- 
tional Security Council. He acted as a "trouble-shooter" for 
the White House in its dealings with Congress and in matters 
political. And he was prominent in the field of foreign rela- 
tions , traveling in other lands to an extent much greater than 
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any of his predecessors and apparently having a significant 
voice from time to time in the Eisenhower Administration's 
formulation of foreign policy. 


From this brief outline of the history of the Vice Presi- 
dency, it is apparent that during the past half century, and 
markedly since 1933, the office has moved closer and closer to 
the Executive. This development, aided by the deference of the 
party nominating conventions to their Presidential nominees in 
the selection of running mates, is easily understandable when 
related to the enormous increase in the responsibilities and 
burdens of the Presidency which took place concurrently. 


3. Limits of Vice President's Part In Work of Executive Branch . 
In considering what the proper limits of the role of the Vice 
President in the Executive Branch may be, it is convenient to 
discuss separately the two areas of foreign affairs and domestic 
administration. Tn the former area, it is evident that at the 
will and as the representative of the President, the Vice Presi- 
dent may engage in activities ranging into the highest levels of 
diplomacy and negotiation and may do so anywhere In the world. /B/ 
The refusal of John Adams during the Washington Administration ~ 
to engage in such activities abroad cannot be given any weight 
at the present time. His reasons, good or bad as they were, 
have been obviated by the fact that lengthy absences of the Vice 
President from the Senate have become the custom and not the ex- 
ception and the fact that even if abroad, the Vice President 
would today be able to return to the seat of Government within 
hours in the event the office of President became vacant. In- 
deed, Adams either advanced the reasons merely as an excuse or 
soon changed his mind, for the day before his own Presidential 
administration began he asked Vice President-elect J> fferson to 
undertake the same kind of task he himself had declined. 
Jefferson's rejection of the request, ostensibly based on Adams? 
owi grounds, was really motivated by political considerations. /// 
At any rate, aside from location, the propriety of assignments tis 

/ For a discussion of the President's right to employ diplomatic 
agents without the concurrence of the Senate despite hi 3 obliga- 
tion under Art. II, sec. 2, cl. 2 of the Constitution to submit 
for its advice and consent his nominations of "Ambassadors, other 
public Ministers and Consuls,” see Corwin, Constitution of the 
Ited States , Annotated (1952), pp. 447 - 449. ” 

4, Williams , The American vice Presidency: New Look, p. 24. 

” ' ' " 

^ - 8 - 


14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00429 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



424 


the Vice President in the field of foreign relations was 
plainly taken for granted in the beginning years of our history 
and justifiably so in the absence of any Constitutional pro- 
scription, express or implied. Nothing that has occurred since 
then suggests that this earlier assumption was incorrect. 

In matters of domestic administration, the nature and 
number of the Vice President’s executive duties, with the re- 
cent and important exception of statutory membership in the 
National Security Council, are, as a practical matter, within 
the discretion of the President. Since the Vice President is 
not prevented either by the Constitution or by any general 
statute from acting as the President's delegate, the range 
of transferrable duties would seem to be co-extensive with the 
scope of the President's power of delegation. The outer limits 
of that range were approached, if not touched, by Wallace's 
post as Chairman of the BEW, Although that Presidential assign- 
ment was the outgrowth of war, there is no visible bar to com- 
mensurate posts for the Vice President in other times . 

The Vice President's formal domestic assignments from the 
President in recent years — that is, his seat vxith the Cabinet 
and his chairmanship of the Committee on Government Contracts — 
are beyond doubt consistent with the Constitution and laws. The 
statutory duty of the Vice President as a member of the National 
Security Council is to advise the President. 50 U.S.C. 5 402(a). 
Thus, the Vice President's affiliation with that body partakes 
of the same character as his service with the Cabinet and raises 
no Constitutional <piestione. The same would be true of his stat- 
utory membership on the advisory National Aeronautics and Space 
Council (42 U.S.C. S 2471) if, as the President recently stated 
he would recommend to Congress, the latter body were to amend 
the present law to provide for such membership . 

A caveat is appropriate with respect to bestowals of 
functions upon the Vice President by Congress. To the extent 
that legislation might attempt to place power in the Vice Presi- 
dent to be wielded independently of the President, it no doubt 
would run afoul of Article II, section I of the Constitution, 
which provides flatly that "the executive power shall be vested 
in a President of the United States." Furthermore, since the 

0<7&/ Press Conference of the President, March 1, 1961. 
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Vice President is an elective officer in no way answerable or 
subordinate to the President, the practical difficulties which 
might arise from such legislation are as patent as the Consti- 
tutional problem. 

4. Separation of Fowers . In the course of the brief discussion 
of the office of the Vice President at the Constitutional Con- 
vention some of the delegates complained that making him the 
presiding officer of the Senate would blur the separation of 
powers between the Executive and Legislative Branches. In par- 
ticular, they seemed to fear that the President would somehow 
gain ascendance over the Senate through the Vice President £*/ 
Inasmuch as the chair of the Senate has had a relatively unim- 
portant part in its proceedings since the time it was held by 
John Adams, this complaint has proved groundless. Thus, active 
as a Vice President may be in the conduct of the business of 
the Executive, it ie difficult to perceive that as a practical 
matter his service in the Senate would diminish the powers of 
the Legislature. However, in the event that the Senate were 
to take up a bill affecting a specific Executive activity the 
Vice President was engaged in, it would of course be the better 
part of decorum and prudence for him to absent himself from the 
chair. 

Aside from practicalities, it does not appear that doctrinal 
considerations block the Vice President’s performance of impor- 
tant functions in the Executive Branch. Despite his position as/ 
President of the Senate, he is certainly not one of its menibers/jS/ 
Hor can he be convincingly described as a third member of the 
Legislative Branch alongside the two Houses of Congress. His 
office was created by Article II of the Constitution dealing 
with the Executive Branch, and section 4 of that Article makes 
him, just as the President, subject to impeachment by the Legls- 
, j.M - 

A/9/ ^Williams, The Rise of the Vice Presidency , p. 19. 

art. I, bqc. 6, el. 2 of the Constitution provides that "no 

-//Person holding any Office under tbe United States, shall be a 
Member of either House during his Continuance in Office." Since 
the Yice President holds "an Office under the United States," it 
would do violence to this language to argue that the Founding 
Fathers conceived of him as a member of the Senate. Moreover, 
clauses 1 and 2 of Art. I, sec. 5, which provide that each House 
shall be the judge of the elections, returns and qualifications 
of its own members and may punish and expel them, plainly do not 
apply to the Vice President. 
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lative Branch. Since the power of impeachment is a check de- 
vised to safeguard the principle of separation of powers against 
depredations by the Executive, it is troublesome conceptually to 
categorize the Vice President as a member of the legislature. 

Perhaps the best thing that can be said is that the Vice 
President belongs neither to the Executive nor to the Legisla- 
tive Branch but is attached by the Constitution to the latter. 
Whatever the semantic problems, however, they would not seem 
to be especially relevant to the question whether the President 
or Congress may designate the Vice President to undertake Exe- 
cutive responsibilities. As Mr. Justice Holmes once noted in a 
similar context, "The great ordinances of the Constitution do 
not establish and divide fields of black and white. Even the 
more specific of them are found to terminate in a/pen umbra 
shading gradually from one extreme to the other ./ll/ If a 
judicial test of the employment of the Vice President in the 
affairs of the Executive were ever to occur, therre is little 
reason to think that it would be decided purely on the basis 
of abstractions. To the contrary, the comparative silence of 
the Constitution in regard to the Office of the Vice President 
virtually guarantees that the decision would be based primarily 
on considerations of practice and precedent. In short, theo- 
retical arguments drawn from the doctrine of separation of powers 
merit little attention in the face of history, like that to the 
present, disclosing that the Office of the Vice President has 
become a useful adjunct to the Office of the President without 
causing harm to the Legislative Branch. 


5. Conclusion. To sum up, what was once essentially a bare 
waiting room for the Presidency has become a lively office par- 
ticipating more and more in the affairs of the Executive. Such 
participation has not threatened the unity of the Executive. 
Unless it should do so in the future, it will not meet a Con- 
stitutional bar. 


'V^/ll/ Springer v. Philippine Islands , 277 U.S. 169, 209 (1928), 


Attachment 
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‘-j Nicholas deB. Katzenbach 
'' Assistant Attorney General 
/ Office of Legal Counsel 


dissenting opinion. 
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T8S. VICE, 'PKE^fcEjit' 


iL/Re: Coaatt.tttCtaiialtty of the Vice President's servl'pe 
/ / as chair ea» q>£ fcfee national Aersaastiee aaS Spacer 

— ... ... .. 


•y. 


H.&, 6189, 8?Ch Congress, introduced at the relapse af 
the President, vnald asaead section 2.01 of the Kstismel Aero-*- 
newties end space Act of IS5S (42 lf.fi, C. s 2471) to awe 
the President end ccrfcaia other paesaas ftoa ueahcueHlp on 
the Jfetioniij kesramuLi cr and Space Council end wake Lfee Vico 
President a icewber arid ejhairmn. The ftfqetdjsn af tfee-rmoos- 
stittttod Ctfaartl, as stated in tiw bill, lrafeld be ’‘co^Syiae 
Shd eesfgfc the President, fes ha sssy recaest, with reBpaet to 
the ptsrforsBJwe of funepiORs its the swreasajfclcs,' Sjj&'&fcac.fc 
field." . ... " " ' •: :' ^ '.fi-fi'i 

The q».KJBtisb baa rss'i.aezi. whether thecs 
fclonsi b«r to the -proposed ssryice - af the Vice firesideat OB 
th« Ceazneil, ■'■'■. -fiV'-.i- .;.:' 

Altboo&h the Cos&fcitwfcicr, allots specific fujsctiwaa to 
the Vice Praaideat is? the tracaactiop OE buEiaesa by the beglt ■ 
toqgt&k ol thstt Govcreaeut (Art. 1, sec. 3), it. rsaltS#^’, 

getsate war forbids his far. crises in the cojyaaut of affairs of 
the Executive firSaneh. the couz te have never had oeeasiaa to 
catiaidter She extent ts which he eay properly take part in , 
those affairs . |t is necessary therefore to look cattily to 
historical preefeffeats for got dance. -' 

JEfae. rol’e w£ .jffae Vice President in the Executive. Branch 
has varied greatly through the years end in any giver, Adaiu- 
iatratioe has beeB determined largely by the President, Ik 
general , box-over, the role use not a significant voc until 
4933 , vbga Seosevelt end Gamer took office. Until then, for 
example, only three Vice Presidents had ever sat with the 
Gafetnet; Adams an one occasion io 1791 daring Washington’ e 
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ition do not estab- 
'jjven the ware : »pe- 
seoaafcya ehsdisig 
!y lf a Judicial test 
tbs effjtix* of tbe 
;!* resason to think 


sttcation 


/Hlahoias d&B. &at*.cnii3Ch 
/ Assistant Attorney Geaeral 
I 0ffl.ee of Legal Cottase! v._ 

i, 277 U.S. 165, 209 {1926), 


■KEcnting opinion 
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HW 7.7, IU \ 



You have inquired es to the extent the President might, 
ia the went of hi* absence from the country or for other 
reasons, delegat e to the Vice President certain of Me powers 
as Presidaafc. Ia a tawooranduee to r the Vic* President dated 
March 9, 1961, (attached hereto) X stated that the range of 
powers which the President sight so delegate '‘would sees to be 
coextensive with the scops of the President's power of dele- 
gation." While 1 believe this conclusion to be correct, 1 
think it wise to proceed with som caution. 


As you know, the Vice President occupies a unique position 
under the Constitution, sad there has boss no judicial test of 
a delegation of Presidential functions to the Vice President, 
or the extent to which be way properly be regarded as an 
office? within the executive branch. There is a good deal 
of judicial authority relating to the delegation of P resi- 
dential powers, hut this authority deals with delegations to 
the heeds of aaseBtiwe departments and to officers appointed 
with the advice end consent of the Senate. While Z do not 
believe the lack of judi ci a l precedent or the Constitutional 
position of the Vice President would stand in the way of an 
Increasing participation by him under delegations made to bin 
by the President , there is perhaps sesae reason to proceed on 
« case to case basis, thus tasting its polities! acceptability, 
rather than through a general delegation of a variety of 
functions. 


In recent year s , notably beginning with Vice President 
Wallace, there has been an increasing collection of precedents 
in which executive powers have been conferred upon the Vice 
President . President Roosevelt made Wallace CSiaiman of the 
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Scsaosaic Befaase Board eed of a successor organisation, the 
Board of Sconomie Warfare, to 194?, Congress, at the request 
of President Trunssr., made the Vice President a statutory 
-member of the national Security Council . (50 U.S.C. 402(a)). 

I* later made the Vie* President a madber of the Rational 
Aeronautics and Space Council. (42 U.S.C. '5&71) . Eisenhower 
named Rixon Chairman of the President's Casndttee on Govern- 
ment Contracts, and, as you km*?, President Kennedy has con- 
ferred a similar function upon Vice President Johnson, to 
addition, both Htocn and Johnson have executed significant 
duties to the field of foreign affairs , 

The creation of such asslgaasBts has tended to increase 
tha identification of the Vice Pres ident with the executive 
branch and the general acceptability ©f a delegation of 
executive functions to hiss. I a® unable to sea Why these 
precedents would not Justify further delegations to the eir- 
©sEsastsaees which you describe. At the ease time, there are 
obviously certain Presidential posers which, even though 
legally d&togsbie , should for political reasons be exercised 
only by tha President, 

to addition, there are certain powers ©f the President . 
vested to hto by fee Constitution, which have long bean con- 
sidered nondelegable. These limitations extend to the Vico 
President to common wife ethers. The a»®t important of these 
involve: (1) nominations of persons requiring fee confirmation 
©f fee Senate, or withdrawal ef such noa rta atioag; (2) approval, 
veto, or.swHoraadaa of disapproval of legislation; (3) trass- 
mission ef treaties to fee Senate and proclamations of ratifi- 
cation; (4) the exercise of executive clemency; (5) acceptance 
of resignations from presidential appointees or orders removing 
thorn frcai office; (6) commissions for aabassadons and ministers, 
•fee. , sad authorizations to fen Secretary of state to appoint 
foreign service officers or to fee Postmaster General to com- 
mission Postmasters; (7) promotions and tours of duty of 
officers ef fee Armed Forces; toad (8) fee issuance of most 
types of JSxeoutive orders. 

Unless fee statutory authority requires fee President 
to act personally— which to very rarely the case— 1 believe 
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otter powars may b® delegated , sad I believe, where appropriate , 
these powers may be delegated fee the Vice President. 1 would, 
for example, sea no Objection to a delegation frees the Presi- 
dent to the Vice President to sign proclamations which do not 
have legal effect, or even to approve international agreements 
not requiring Senate ratification. 1 m sure there are a 
variety of otter functions which with equal propriety could 
be delegated to him, bat It would be necessary feo esassitie each 
specific proposal for delegation against the Constitution and 
the relevant statutes. 

Finally, I would like to not® that a separate problem is 
raised by the President's inability to act himself, even 
though such inability results from sickness. 1 am sending yew 
a mors detailed sassoctrandun on this subject, the problem is 
not os® of delegation, but whether or pot the Vice President 
succeeds permanently to the Presidency In such event. Very 
briefly* the difficulty lies In the dispute asses® constitutional 
experts as to whether* la the event of Presidential inability 
(Art. II, Section 1, clause 5) , the Vice President la vested 
with the "office of President" or rarely with the “powers of 
the Presidency." Most scholars take the latter view, and see 
ao difficulty in the Vice President acting for the President 
3a the event of Presidential Inability, and would support ea 
arr aaa e wwt stellar to that entered into by President Elsenhower 
and Vice President Htern m being within the tores of the Con- 
stitution. A minority who tote to* former view hold that It is 
impossible to authorise the Vice President to exorcise the 
President's araa-dalegable fonethoss without waking Ms President, 
and thus cost doubt on the constitutional ability of the Presi- 
dent to resume office after tbs period of inability. It is the 
existence of this latter view Which argues for s constitutional 
jssamckaaat on the subject of Presidential inability. 

I see no tapropriety in the President's waking an arrange- 
ment, stellar to that mads by tha past administration, with 
Vice President Johnson. 1 think it would be desirable to take 
squarely tbs position that we view the exercise of Presidential 
powers by the Vies President as merely the exercise of powers 
teed not on entering Into the office of tte President. We eould 
st the same ttea support an appropriate constitutional amaraebsent 

. . 
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to remove sll possible doubt. 1 believe, however, that It 
would be uiTsrise for the President to attempt to Invest any 
of the non- delegable powers in the Vice President in any event 
other than a literal physical inability to set. The extent 
to which he vested delegable powers £ms time to tine In the 
Vice President would be basically a matter of political. Judg- 
ment. 


Hicholcs deB. Katzohbach 
Assistant Attorney Oenorsl 
, Office of Legal Counsel 


Attachment 
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2H J [UZ. 



Tfaa Metric* of Columbia Income and Franchise Ufa* 

Act of 194? ($1 Hut. 33it B.C. Coda § 47-1551) Impose*. 

taxes ajxm the entire income 
of residents of the Matrict. However non-resident* ate 
Unawl only upon certain incow* derived from manses* within 
tfaa Metric* (D.a. Coda IS 47-1567, 7574, 1566). Section 
4<*> of tfaa dot (PA Code f A?*155le(t) defines the 4Mt . 
"nonresident" to mm "every individual other then a resi- 
dent," An amended in 1646, Section 4(a) defines "VeKident", 
feat provides in pertinent j*wfct 

»# * *. the word afasll no* itteMde 

«ny alaettwa off leer of the Cawenasent of Use 
" Cnited State* or any employee on the staff si 
«n elected officer in the legislative branch 
of the Coverwaoot of the Onitad States if such 
employe® is « bsaa fid* resident of tfa* State 
of residence of each elected officer, * 4 *,*• 

0**6. Code f 47-1557* (*)) 

las* faeve sent ma « copy of « letter dated lone 6, 

1962, *o -the Beard of Comiseioosra of the Metric* of 
Columbia £eea Robert A. i^eafcwertfa, Financial Clerfa, 

United States Senate, in which fan eoselwi*# that the 
oaplayas* on the staff of the President of *fm &*isat<8 
awe not ,il re»i«leata ,, within the tawming of tfa* aecfciaa 
and have iraptired whether X agree with tills conclusion. 

• t do agree with the conclusion reached by Hr. 8r»nk- 

*Wti because (1) the footed language of Section 4(f) la 


VerDate Nov 24 2008 


14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00441 Fmt 6601 Sfmt 6601 


S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



436 


adequate to cover such employees on che staff of the Vice 
President and nothing In the legislative history is to 
the contrary, (4) the pattern of congressional trejstaaat 
of the Vice President ins been to- trest him s« being In - 
the legislative breach, end Cl) the administrative cos* 
s traction of Section 4(a) to fete has been to treat em- 
ployees on the staff of tin Vise President as oon*cea ideate, 
10 this ceaaaefclaa it may bo noted that tin employe** in- 
volved is time inquiry sra these Oho are employed to elf 
the Vino President hi csnyia* ant the functions .of the 
office conferred upon hie by the Constitution, the Vice 
President has in recent years lawn given duties in add!* 
Mao to those so confcrred/1/ However, no employees of 
go vet a nent bodies in connettloa with which the Vice Presi- 
dent erercises functions con fe rred upon *»*»* by statute -dr 
Executive order are Involved in the inquiry. 


13m Vice President is, of course, elected, the ques- 
tion presented is therefore whether ha is ea. **a££$mx in 
the legislative branch." this question would appear to he 
squarely enamored by Article 1, Section 3, Clausa 4 of ' 
Constitution which states that "the Vice Prewideat of 



Statue Shall ha President of the Senate, * * %' " M 


Vice Prcaldent hen by statute beau made Chairmen 
'of the Betiosel Aeronautics and Space Couucii (42 a.S.O. 
1471(a)) and a member of the Kational Security Council 
(50 0.S.C. 4041*)). So addition, Eseeutlva Order S», 
10525 of March 6, 1961 (26 ?.a, 19)7, Kerch 8, 1961) deal 
nates hi* Chairman of the President* e Coaaifctea on Equal 
it Opportunity. 

ions of the Vice President as President of 



Senate are significant sad varied* 
refers hills to the coamiteaea «a endorsed by their spon- 
BfftB, although there references may be 
ear objection whet* the Senate assents. 

' ' States. VoX. 1, 


masy yaara h» has exercised control of tha members of the 
Senate in maintaining order, end it la his duty to main- 



# 2 * 


VerDate Nov 24 2008 


14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00442 


Fmt 6601 


Sfmt 6601 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



437 


VerDate Nov 24 2008 


B» el exm else confers upon hi® fcha right to w» i» too 
event of m equal division la the Senate. Be' is tdte# 
msda an officer o£ tiu Senate and given • right to vote 
in certain circumstances, tt would reasonably follow 
that be la n te the legislative lwsadh." 

It ifi true that upon tha death of the President «c 
upon toe ccostrene* of inability the Vice President as* 
same* the powers of the Presidency end thereafter swer- 
olsea the executive powers. Sat Article X, tmt&m 3 «t 
the Constitution duels with tide situation to the asm 
way. to deals with an "absence oi the Vies President** 
providing that the Senate shall then choose "* fxm'Mem 
pm tempore, ** . Accordingly, it seem* difficult to mail* 
c*dva the* en officer abase oaly constitutional 
thus the Pmsldtot to espsbl* of exercising the 
power* to' to preside over toe Senate and to vote, mil 
to itoatsd to tba worn m ty a* if he were absent site** he 
exercises the power* Of But Prtoldtoey ■ to not "to ton 


of toe Vice 


It nay be conceded tost certain 
Presidency distinguish hia from others 
branch. Per example* the office to created by Article XX, 
dealing with . the executive branch, and Section 4 of tost 
article make* the Vice President, like to* President, sub- 
ject to topeashaeot. So too, Clause* 1 mid 2 of Article X, 
Section $ of too Constitution provide tost each Bowoo shall 
be toe judge of toe elections, returns end oualiftochtoas 
of its awn members and toy punish end expel thew; and these 

« lances do net apply to toe Vico President, a/ 

■ “ 




order to toe gallery. J|. 215*216. Be also maintains 
considerable control to reco gnisi ng too shall be permitted 
«» apeak* Stone by tomato rules * Senator desiring to speak 
may tot proceed until he to recognized, sad the decision 
of the Vine President to this atom to, as a result Of 
precedent* fees frees appeal. Xj, 216*217. Horeover* he 
decides ytteattoos of order as to breeches of tha Senate's 
pi procedure#. Id. 219. 

" * toy explain tha reasto for raking toe Vise fcgtti* 



m3* 
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tossa provisions, however , indicate tost eagr to 
etoitted—tost to Vie* Pr«*ida#fc hue * estops states in 
toe togislstto* branch, si®y do cot in * ! < * »*•* that to to 
tot ‘’to* ifc* todsad* tsm the wsy beginning of to* 
the critic* of Vie* tto*ii dent to* to*a considered «* 
to the lagietotto# branch. has fees® Mutifested to 

wwqf ways, only weversi of tftto toed to cited fee**. 

For «s*tole«. John Adana tot osly presided ee Fr**i- 
dent «£ toe Senate, tot also actively participated to 
debates. A/ toes approached by toe to*U«t to 
* mission to England to 1794, idea* rejected toe _ 

.to toe gy-togd* tint ^mtoatita required feist to pr#“ 
aide over Che Senate. kj this precedent to. **#» m* 
towed to«* Adasw mmtmtad J*£# assoa a* ?ic« 
to- 1* Stoat* to « tobnto mission. Mj 
sidared bt* office fas oocstltntionelly confined to 
latte* fonoticttn.''' /7/ Although ditoto snt ena ossssfc 
toil# toe ft’csideafc *a* easy, set with to* Cabinet end 
took eettoe port to discussion, this ns* to* stogie ox* 
Ctottoo to the rule, toes to bees** President to did net 
invite tto vica fisssidsnft to sit to to* Cabinet, end tot 
nearly mm tototto and forty years thereafter tots «S9 toe 
*. / B / 

It to true tost in s*e«wfc ywtv s to* Vies President 
has attended Cabinet meetings end has had conferred upon 
bto Sanctions by the Prastosnt or to* Congress to #4«'i;vu-,c 
to toss* provided for to toe Constitution, faj towetofes* 
toss, to to# opinion of statesman sod wtoswns 
ill to* tost several years the office of Vi** 
remain* to to* togtototlvs breach. Ifei* me .... 

particularly at hearings bald in 19S6 on proposals to 


as ttsss). 




llless 



*, sapra Jl»t* 2, 223. 
to I* ««pra. 


4*4** 
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create an Administrative Vice President. Several witnesses, 
■ Saoluding imam r President Hoover, Clack Clifford, formerly 
Special Assistant to President Truman, ' Dr. dote Staciaisn, 
formerly Che Assistant to President Truman, and Senator 
John 1. HcGlellan of Arkansas wor« in agreement that fcfc« 
Vice President constitutionally "is in the legislative 
bsaa<dt of the CevwmBent.** Mf One of the mjm objections 
to the propositi creating anAdministrative "Cion President 
by statute ms tost tots change, which wtoM new hi» from 
toe legislative branch "where to new is** to tto; executive 
branch , would take a constitutional amendment. fill 

Sotoing in to* Hoese or Senate Reports or to 
togs on toe 1949 amendment of Section 4{s) 
employees on toe staff of to* President of toe Senate n**# 
i nt end e d to to treated toss favorably than tons* 
staff, of each individual Senator sad Congressman. 



tor. 


of to, 
Clifford, 


Adainiatrafcivs Vito **<WA»Wb. n a 

StoWt p. d{ toaster tosiellan, p, 18 ; 

Jffi to, Stoetoans, .p, S7. 

ligk p. 7. 

Stoats Report an this amendment merely restated 
^/S* words of eh* statute In this language (S, ftepfc. Bb. 260, 
Slat Cong., 1st toss., 1949, p, 12) t 

(0 "too bill provides tost the ward ’resident’ 
shall not include sty elective officer of toe - 
Gavoraaeat of the United tost** or any employee 
jon to* staff of «n elective officer in toe tegis- 
1 Istive branch of the tovarwwmt of toe United 
State* if such employee is a bona fid* resident 
of to* Stats of residence of such elected officer, 

* * 


1 


o # 

, 


toe louse Report repeated in substance to* Senate 
(S, Rapt. 115, Slat Cong., 1st toss,, 1949, pp. 
hearings on toe 1249 A m end men t do not appear to touch os 
toe problew. Haarinitg tof ose tlte &M. 


tteaa eat toe 




,ted States. 81st Cong.., 1st Sees. ©» 
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describing die proposed sBHaadsssat to Section 4(s) , Senator 
Hunt, sponsor of the bill sad Chairman of the Ceiaaittae 
drafting it, said on the Senate floor (95 Cong. Rec. 5868) s 

0 

I "Exempt from the provisions o£ this bill 
are also employees oa the staffs of elected 
"'1 officers of the legislative branch of the Fed- 
eral Government, if such employee it a bona 
fide resident of the State of residence of 
such elected officer. This wording was de- 
signed to exempt those employees in the offices 
of Members of Congress who ere in Washington 
solely by virtue of employment in oar respec- 
tive offices.” 


Ho farther reference was made to the .subject in the course 
of the debate. 


From Senator Hunt’s references to "employees ha the 
offices Of Members of Congress'’, it sight be argued that, 
the exemption was not intended to extend to employees of 
the Vice President, who is not strictly a member of Congregj 
let It is to ba doubted that in using this phrase Seas tor 
Hunt meant to convey the view that the words "employees 
on the staff of an elected officer in the legislative 
branch" ami the language of the House end Senate Reports 
which used similar language, were intended to have m re- 
stricted meaning. Rather, the Senator, after repeating the 
substance of the language of the bill and the reports , 
merely gave m example of the most numerous class intended 
to he affected. This does not imply an intention to ex- 
clude others, such as employees of the President of the 
Senate, who would normally be thought to be covered % 
the language. 


Pll 

This conclusion is reinforced by the fact that Gongres 
has had a long history of treating the Vice President as 
being ia the legislative branch and his employees as being 
on the staff of an officer of that branch. Me. Srenkworth 
observed in his latter (p. 6): 
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«* * * ti,* eapioy«oJi of the Vies It- aidant 
-•] * * *, am defined a* Congrep^ional e^aployees 
\ % the Civil Service Retirement Aet, /jj/ 'em# 
paid free expropriation in the legislative 
Branch Appropriation Act* and are Hated as 
Senate employees in the publication of sai- 
sries requited by Semite Resolution 139, 86th 


Congress baa 


President in the legislative branch by granting to him, 
as President o£ the Senate* benefits end privileges en- 
joyed by meabars of the Senate or Bouse, thee* include* 
among others, mileage fees* £ O.S.C. 43a <195$} $ air-mail 
and special-delivery postage allowances, % O.S.C. 41* 

( 1958 ) { loag distance telephone calls, % O.S.C. 4«d-l 
(1958) ; stationery allowances, % O.S.C. 46a <19SS)j two of 
tin Senate's recording studio, 2 O.S.C. 123b (195 
right to send official correspondence as franked wall, 
O.S.C. 4161 (Sapp. II, 1959-1960) ; mad to receive 3 
documents «s framed mail, 39 O.S.C. 4162 (Sopp. II, 

1960). So too, tbs lamp-sun appropriated by Cengrcs* for 
retoiorsamesfc for franked mailings covers mail both of 
members of the Congress sod the Vice President. 39 O.S.C. 
4167 (Sapp. II, 1959-1960) . JVtrtbermare, the term ^Member” 
for the purposes of the Civil Service Retirement Program, 

5 O.S.C. 2251(b) (2958), ***** "the Vico President, a 
Belted State* Senator, Representative in Congress * * *. " 

It seams unlikely that Congress, having com latently 
chosen to treat the Vies President and hie staff in a 
manner similar to members of Idas ZbN»« and Renata and 
their staffs , would determine to treat Ms stuff differ- 
ently for tax purposes. In the absence of either language 
In Section 4(a) or legislative history compelling such a 
conclusion, it would be incongruous to read m intent to 
dlserbsjaete into the provision. 


iised the poeition of the Vis* 




the Civil Service Retirement Program, the term 
ions! employee" te defined to mean not only em- 
ployee* of tbs members of Congress, but also “ 

Of tbs Vice President if such employee's ci 
disbursed by the Secretary of the Senate. " 
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& 


in 


_r, i*» determining the meaning of a statute* 
courts give weight to an established administrative in- 
terpretation of a statute which has been consistently 
followed. Coealsaioritr v. Estate of Sternbergs*. 348 P.8. 


I, 199. If* therefore, the Income sad Franchise division 
of the district of Columbia had asserted free the tins of 
tho adoption of the dot that employees on the staff of the 
Vic* President sere residents under Section 4(») t it night • 
he difficult lightly to dirts iss such a construction. 

v. Estate of Sterabergeg, aanre. 348 O.S. at 



^ however, the contrary has been tha ease. We 
are advised t hat this is tine first year since enactment 
Of the amended statute in 1949 that it baa been suggested 
that the tens ^resident* .in Section 4(e) applies to em- 
ployees on the staff of the Vine President. Failure- to take 
contrary position for almost twelve year* should be re- 
garded ae muifoatiAg substantial acceptance of the inter- 
pretation that the term “resident" in Section 4(s) does not 
eahrace employee* on the staff of the President of the Senate. 
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1. fhc Commission was created by statute (P, b. 86-380, 
50 B-S.c. 1501) m m independent agency, intended to be a 
’’genuine taterievel body* not an agency to be dominated os 
controlled by any one level of government 1 ’.. House R^»t, Ho. 
742, 86to Cong., 1st Seas., p- 14 (July 31, 1959) . ftoos- 
for of an agency of such statutory character from independent 
status to subordinate status to the Office of tbs Vice Presi- 
dent would require either legislation oar, assuming the .«#> 
organisation Act, 5 U.S.C. 901 at seq ., Is extended by the 
legislation recently proposed, by aumaiaaion to the Congress 
by the President of a reorganisation plan. 


2, With respect to the status of the ’’head” of the Com- 
mission, it should be noted that the Commission has a full- 
time Bxecativo Director (here! V) aft the head of its pro- 
fessional staff, who is appointed by the Commission (P.h» 86- 
3S0, (6(c)). The Comisston itself to led by a Chairman, 
who la designated by toe President from among the members, 
all of whom he appoints for two-year terms (l|3» 4<b»- 
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Accordingly, I believe the abjective you have in mind 
could be achieved if the President were to appoint the Vice 
President a member of the Advisory fioswission, end then 
designate bin as its Chairman. The Vice President would 
then preside over and lead the Commission, while the Execu- 
tive director and staff would report primarily to the Vice 
President in his capacity as Chairman, 

The only legal question affecting this suggestion is 
whether the Vice President fits in the category of member- 
ship described In f 3(a)(1), which authorises three Presi- 
dential appointees who "shall be officers of the executive 
branch of the Government*'. (Clearly no other category of 
f$(a) fits the Vice President*} The Vice President* of 
course, occupies a unique position under the Constitution, 
For some purposes , he Is an officer of the legislative 
Branch, and his status in the ©cecutive Branch is not al- 
together dear. Nevertheless, the Vice President has been 
mode an Executive officer fey law for a number of purposes. 
For example, he la a statutory member of the National So# 
purity Council (50 G.8.G. 402(a)), bed a member and chairman 
of the National Aeronautics and Space Council (42 U.S.C. 
2471) and of the National Council on Marine Resources and 
Engineering Development (33 0.S.C. 1102) . These are all 
Executive agencies. 

Moreover, the Vice President has been named by each 
of the recent presidents beginning with President F, 0. 
Roosevelt to carry out significant Executive duties, in- 
cluding the chairmanship of inter-agency committees such 
aa the President's Committee on Government Contracts (held 
hy presidents Nixon and Johnson when Vice President), Vice 
Preaidant Humphrey was given, on a more informal basis, 
duties erf liaison with the Nation's mayors, in light of 
these precedents, the Vice President has now assumed a 
particular place in Government in which his status may fee 
character iced as legislative cw? Executive depending on the 
context, and in which his availability for inter-agency 
or inter-governmental coordination duties at the designation 
of the President seems wall established. 

•• 2 * 
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AM- titeee Executive teanoh seats an the Coiaaisaioa are 
presently raeant due to departures from office of officials 
appointed to fthe CSmsatnsion by President Johnson, it would 
seem particularly appropriate to name Pice President Agnew 
to the Gom&mlm QiairWnship , on the basis of hie ass* 
periencs and qualifications. He hat been elected to county, 
state, and now national office. Hence he represents in him- 
self three of the areas from which Commission membership is 
drawn by pfeafcnte. j^feropyer, h» has been a member of bha 
CotDBiissioti, as a Governor, serving as an appointee of Presi- 
dent Johnson during 1968 and until January 19 in 1969 , 


of William 8* Rchnqaiat 
j Assistant Attorney General 
Office af legal Counsel 
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^Ekpadnirni trf justice 

^Basljuigtuit, 2S53S 

September 24, 1973 


MEMORANDUM , 

Re: Amenability of the President, Vice 

President and. other Civil Officers to 
"Federal e-riratnal Prosecution while in 
Office. 


The question whether a civil officer 1/ of the federal 
government can be the subject of criminal proceedings while 
he is still In office has been debated ever since the 
earliest days of the Republic. This inquiry raises the 
following separate although to some extent interrelated 
issues. F irst , whether the constitutional provisions 
governing impeachment, viewed in general terms, prohibit 
the institution of federal criminal proceedings prior to 
the exhaustion of the impeachment process. Secon d, if the 
first question is answered in the negative, whether and to 
what extent the President as head of the Executive branch 
of the Government is amenable to the jurisdiction of the 
federal courts as a potential criminal defendant. Third , 
if it be determined that the President is immune from criminal 
prosecuti-on because of the special nature of his office, 
whether and to what extent such immunity is shared by the 
Vice President-. 

I. 

Must the Impeachment Process be Completed 
Before Criminal Proceedings May be Instituted 
Ag ainst a Person Who is Liable to Impeachment? 

A • Textual and Historical Support for Proposition that 
Impeachment Need Not Precede Indictment. . ¥ 

If For a discussion of the definition of “civil officer'* as 
that term is used in Article II, section 4 of the Constitution, 
see pp„ 8-9 infra . . . , 


i 
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1. Views of early cogimentators . Article II, section 4 
of the Constitution provides; 

"The President, the Vice President and all Civil 
Officers of the Halted States i shall be removed ' 
from Office on Impeachment for, and Conviction 
of Treason, Bribery, or other high crimes and 
Misdemeanors.” 

- ^ 

Article I, section 3, clausa- 7 provides: 

"Judgment in cases of Impeachment shall not extend 
further than to removal from Office, and disquali- 
fication to hold and enjoy any Office of honor. 

Trust or Profit under the United States : but the 
Party convicted shall nevertheless he liable and 
subject to Indictment, Trial, Judgment and Punish- 
ment, according to Law.” 

The suggestion has been made that Article I, section 3, 
clause 7 prohibits the institution of criminal proceedings 
against a person subject to impeachment prior to. the termina- 
tion of -daspeachtnent proceedings .2/ Support for this argument 
has been sought in Alexander Hamilton’s description of the 
pertinent constitutional provision in the Federalist Nor. . 65, 
69 and 77, which explain that after removal by way of im- 
peachment the offender is still liable to criminal prosecu- 
tion in the ordinary course of law. 

2 j We are using the term ” termination of the impeachment pro- 
ceedings" rather than "removal by way of impeachment” in view 
of the statement in Story, Commentaries on the Constitution 
of the United States, Vol. I, sec. 732, quoted below, that 
criminal proceedings may be instituted, either after an ac- 
quittal or conviction in the court of impeachment. The con- 
clusion that acquittal by the Senate does not bar criminal 
prosecution follows from the consideration that such an ac- 
quittal may be based, as discussed infra , on jurisdictional 
grounds, e .<?. , that the defendant is not an officer of the 
United States in the constitutional sense, or on discretionary 
grounds, e.g. , that the defendant no longer is an officer of 
the United States and unlikaly to be reappointed or reelected, 
or on grounds which are. partly jurisdictional and partly sub- 
stantive, e_.g_. , that the offense was not of an impeachable 
nature. 

- • 
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Article i, section 3, clause 7, however, does not say 
that a person subject to impeachment may be tried only after 
the completion of that process. Instead the constitutional 
provision uses the term "nevertheless." 3 / The purpose of 
this clause thus is to permit criminal prosecution in spite 
of the prior adjudication hy the Senate, i^ja. , to forestall 
a 'double jeopardy, argument. . ' ' , 

A speech made by, Luther Martin- -who had been "a member - 
pi the Constitutional Convention — during the impeachment 
proceedings of Justice Chase shows that Article X, section 
3, clause 7 was designed to overcome a claim 'of double 
jeopardy rather than to require that impeachment must pre- 
cede any criminal proceedings . Annals of Congress > 8th Cong. , 
2d Seas., col. 432. Similarly Mr. Justice Story teaches in 
his Commentaries on the Conatirutioiu 

"if the court of imp eachmeat 3 is merely to 
pronounce a sentence of removal front office and 
the other disabilities, then it is indispensable 
Chat provision should be made thht the common 
tribunals of justice should be at liberty to 
entertain jurisdiction of the offence for the 
purpose of inflicting the common punishment 
applicable to unofficial offenders. Otherwise, 
it might be matter of extreme doubt whether, 
consistently with the great maxim above mentioned, 
established for the security of the life and 
limbs and liberty of the citizen, a second trial 
for the same offence could be had, either after 
an acquittal or a conviction, in the court of 
impeachments . " Vol. 1, sec. 732. 

Rawle, another early commentator, states in his View on 
the Constitution of the Pnited States of America (1829) at 
p. 215; \ ■ 

$ '* 

3/ This provision was rendered necessary because the Constl- 
tution limits the judgment of impeachment to removal and 
disqualification, while under English law the House of Lords 
did also impose severe criminal sanctions including the 
death penalty, in cases of conviction on impeachment. Story, 
op. cit., Vol. I, 55 784, 735; Rawle, A View of the Consti- 
tution, p. 217. 
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"But the ordinary tribunals, as we shall see, 
are not precluded, either before or after an 
impeachment , from taking cognizance of the 
public and official delinquency!" "(Emphasis 
~ added.) — 

2 . Interpretations of the impeachment clause by 
offici al bodies . The practical interpretation of the Consti- 
tution has been to the same effect.. During the life of .the • 
Republic impeachment proceedings have heen instituted only 
against 12 officers of the. United States. Congressional 
Directory, 93 Cong,, 1st Sess., p. 402. In the same time, 
presumably scores, if not hundreds , of officers of the United 
States have been subject to criminal proceedings for offenses 
for which they could have been impeached. 

It may be suggested that It is no answer to say that in 
most instances the officer presumably had resigned or been 
removed by the time he had been tried. If it really is 
the import of Article I, section 3, clause 7, that an officer 
of the United States may be subjected to criminal proceed- 
ings only after the, conclusion of the. impeachment procedure, 
the question of whether he is still in office at the time 
of the criminal trial can be viewed as immaterial. The 
constitutional text does not contain any express exception 
to that effect. Moreover, resignation or removal arguably 
does not terminate the impeachment power as a matter of law. 4/ 
It is true that as a practical matter, the House or Repre- 
sentatives and the Senate are reluctant to exercise their time- 
consuming impeachment functions after a case has become of 
less moment, because the offender is no longer in office,, 
especially after he had renounced all monetary claims against, 
the United States. 51 However, because the sanctions for 
impeachment include disqualification to hold a federal office. 


4/ The Constitution of the United States, Analysis and 
Interpre tat ion , S. Doc. No. 39, 86th Cong., 1st Sess., 
p. 556; H. Rept. 1639, 79th Cong., 2d Sess., pp. 38-39, 

5/ See the dismissal of the proceedings against Senator 
Blount and former Secretary of War Belknap, and II. Rept. 
1639, supra , pp. 1-2. 
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as well as removal, an impeachment proceeding instituted 
subsequent to completion of the term, resignation, or dismissal, 
would not be a bootless act. And yet it would seem to be an 
unreasonable interpretation of the Constitution to move from 
the latter proposition to the cone lusjLan-~necessary under 
the argument that impeachment must precede iudictment--that 
an offending federal officer acquires a lifetime . immunity 
against indictment unless the Congress takes time to impeach 
him. 4i . 

There have been several Instances of legislative actions 
envisaging the criminal prosecution ,of persons while still in 
office, and of the actual institution of criminal proceedings 
against federal officers while in office. > 

_i. Section 21 of the Act of April 30, 1790, 1 Stac. 
117, provided that a judge convicted of having accepted a 
bribe "shall forever be disqualified to hold any office of 
honour, trust or profit under the United States." The dis- 
qualification provision of this section thus indicates that 
Congress anticipated criminal trials for bribery- -an impeach- 
able of fense--prior to a judgment of the Senate providing for 
the removal and disqualification of the offender. It should 
be remembered that this statute was enacted. by the First 
Congress many members of which had been members of the Consti- 
tutional Convention. Obviously they, and President Washington 
who approved the legislation, did not feel that it violated 
the Constitution. The disqualification clause is now a part 
of the general bribery statute and applies to every officer 
of the United States. 18 U.S.C. § 201(e). 

ii . In 1796, Attorney General Lee advised the House 
of Representatives that if a judge is convicted of a serious 
crime his "removal from office may and ought to be a part of 
the punishment." He continued that, since the judicial tenure 
is during good behavior, a judge could not be removed unless 
lawfully convicted of some official misconduct by way of 
"information, or by an indictment before an ordinary court, 
or by impeachment before the Senate of the United States." 

The Attorney General concluded that while impeachment ^'s^ems, 
in general cases, tobe best suited to the trial of so thigh 
and important an officer" it was not the. only method, «afid in 
the particular circumstances he recommended trial of the 
judge by information or. indictment, 3 Hinds, Prece d ents of 
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the House of Representatives 982-9,83, American. State Papers 
(Mlsc.) Vol. X, p. 151, Tha House Committee, to which tha 
matter had been referred, concurred in that recommendation. 
Hinds , ibid . , Annals of Congress, 4th Cong. , 2d Sess,, col. 
2320. Hare, again it was ralt ' at that. .early stage of our con-. 
Sfcitutlonal life that, at least in regard to judges, impeach- 
ment did not have to precede tha institution of criminal 
proceedings. Hence, Congress could provide for removal of a 
judge for bad behavior, evidenced by a criminal conviction, 
although it has not dona 3o, except in the instance of a 
bribery conviction. 6/ • _ : - 

ill. Circuit Judga Davis retired i n 1939 under the 
provisions of what is now 28 U.S.C. 3 7 1 (b ) . 7/ Bor kin, . The 
Corrupt Judge. , 116. In 1941 he was indicted for obstructing 
justice and tried twice. In both cases the jury was unable 
to agree and the indictment was ultimately dismissed. Id , , 

■p« 119. Only than did the Attorney Genaral request Congress 
to impeach Judge Davis. The latter thereupon resigned from 
office waiving all retirement and pension rights. Id., at 
p. 120. This in effect mooted the need for impeachment, but 
arguably not tha power of impeachment...- See supra . 

lv . Judge Albert; W. Johnson was investigated by a 
grand, jury and testified before it prior to his resignation 
from office. See Finding of Fact #3 in J ohnson v. United 
States , 122 Q. Cl. 100, 101 (1952). 

v. Tha Department of Justice concluded in 1970 on. 
the strength of precedents 1 and li, supra , that criminal 
proceedings could bb instituted against a sitting Justice of 
tha Supreme Court. Shogan, A Question of .Judgment . 230-233. 

&/ ' Commerce Judge Archbald was investigated by the Department 
of Justice prior to his impeachment in 1912. It is, however, 
not apparent whether this was a formal grand jury Investiga- 
tion. Carpenter, Judicial Tenure in tha United States , 145; 
Shogan, A Question of Judgment , 232. 

?/ A retired judga remains in office; he possesses the.jr right 
to receive the salary of his office and retains the capacity 
to perform judicial functions upon designation and assignment 
28 U.S.C. 294. • 

- 5 - 
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vt . Circuit Judge Kemer was recently subjected 
to a grand jury investigation, indicted, and convicted while 
still in office. The question whether criminal . proceedings 
can precede impeachment has been raised for the first time 
on appeal. 

In sum, the analysis of: the text of the Constitution and 
its practical interpretation indicate that the Constitution 
does not require the . termination of impeachment proceedings 
before an officer. of the United States may be subjected to 
criminal proceedings. The caveat is that all of the above 
, instances 'Goneerned judges, who possess tenure under Article 
III only during "good, behavior," a provision not relevant to 
other officers. However, although this clause may be the 
basis for a congressional power to remove judges by processes 
other than impeachment, it is not directly responsive to; the 
question whether impeachment must precede criminal indictment, 
nor was the clause the basis for the actions in the' historic 
instances noted above. 

B . Troublesome I mplications of a Proposition that 
Impeac h ment Must Precede Indictment .. 


The opposite conclusion, via ■ , that a person who is. 
subject to impeachment is not subject to criminal prosecution 
prior to the termination of the impeachment proceedings would 
create serious practical difficulties in the administration 
of the criminal l.aw. As shall be documented, infra , every 
criminal Investigation and prosecution of persons employed 
by the. United States would give rise to complex preliminary 
questions. These include, first , whether the suspect is 
or was an officer of the United States within the meaning of. 
Article II, section 4 of the Constitution, and s econd , whether 
the offense is one for which he could be impeached. T hird , 
there would arise troublesome corollary issues and questions 
in the field of conspiracies and with respect to the limi- 
tations of criminal proceedings. An interpretation of the 
Constitution which injects such complications into criminal 
proceedings is not likely to be a correct one. Indeed, 
impractical or self-defeating interpretations of constitutional 
texts must be avoided. The Framers were experienced |nd 
practical men. This fact, coupled with the purposive : - spirit 
of constitutional interpretation set by Chief Justice Marshall, 
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has-been the foundation for the endurance of our constitu- 
tional system for 186 years. 

I. .- Definition of ’’civil o f ficer." If liability to im- 
peachment is a preliminary bar to criminal prosecution the 
■question necessarily arises as to who is a "Civil Officer of 
the Dnited States" within the meaning of Article II;- section 
4, of the Constitution. An officer of the United. States has 
■been defined as a person appointed by one of the methods 
provided -Cor .1 n .Article .It, sect ion 2., .clause 2 of the .Con- 
stitution, ,. by the President by and with the advice of 

Senate, or, on the basis of a statutory authorization, by 
the President alone, the Courts of taw, or a Head of a Depart- 
ment, United . States v. Moua.t , 124 U.S. 303, 307 (1886).. 

But as Chief Justice Marshall, while sitting as a Circuit 
Justice, pointed out in United States v. Maurice, 2 Brock. .96, 
103, 26 Fed. Cas. 1211, 1214 (No. 15747)(C.C. Va. , 1823) not 
every public employment is an "office." The latter term 
"embraces the ideas of tenure, duration, emolument, and duties." 
U nited Sta tes v. Hartweil , 6 Wall. 385, 393 (1867); Uni ted 
. 'States v. Germaine , 99 U.S. 508, 511-512 (187S); Auffmordt - v. 
Hedden, 137 U.S. 310, 326-328 (1890). The notion of "office" 
in the constitutional sense thus presupposes a certain degree, 
of continuity, a specification of duties, and of compensation. 
The most important aspect of this definition appears to be the 
requirement of tenure and duration. An assignment which en- 
visages the performance, of a single specific task, or of 
occasional and intermittent duties, the ad. hoc position, is 
normally not considered to be an office. United States v. 
Germaine , supra ; Auffmordt v. Hedden , supr a ; United States v.' 
Maurice , supra ; 37 Op. A.G- 204;. The Constit u tion of the 
United States -of America. Analysis and Interpretations , S'. .Doc. 
39, 88th Cong., 1st Sess., pp. 497, 500. J3/ 

8/ It is questionable whether' the usual exception of the ad 
hoc position from the term "office" is applicable to the 
impeachment power; this raises the question whether, |£or: 
instance, a Presidential agent appointed to perform single 
diplomatic mission (S. Doc. 39, supra , pp. 499-501) could 
be Impeached for bribery. 
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The decisions of tha Supreme Court defining the term 
"officer” in the constitutional sense did not involve a 
further important element, presumably because it was not 
relevant to the issues raised in them, viz . , that an officer 
in the constitutional sense mist also be invested with some 
portion of the sovereign functions of the government. Mechap, 
.A_ T reatise on the Law of Rufalic Office" and Public Officers , 
sees. 1, 2, and 4, and the authorities therein cited > H. Sept. 
2205, 55th Cong. , 3d Sess.» pp. 48-54; Cain v . United States , 
43 F. Supp. ■1G1.9, --1021,(R.U.., 111..,, 1947); 22 Op. A.G. 187; 

-26 id. 24, 249 (1907). In the words of H. Rept. 2205, at 
p, 52, a person employed in the Executive branch is an offi- 
cer only if he enforces the law' in a manner so as to affect 
the rights of the people. A person employed by the United 
States who merely performs the duties of an expert, or advises 
or negotiates without being able to put into effect the re- 
sult or his advice or suggestions therefore is not an officer 
in the constitutional sense. The requirement that an officer 
must be vested with some element of the sovereign power of 
the United States, necessarily exempts, the vast majority of 
federal employees from the scope of the impeachment jurisdic- 
tion. There are only relatively few persons in the federal 
establishment who actually have the power to make decisions 
which concern the public, but casa-by-case determination 
could be difficult. 

Tha questions, whether the position of a person employed 
by the federal Government satisfies the requirements of 
tenure, duration, emolument, and duties, and whether any 
elements of the sovereignty of the United States are vested 
in it, frequently give rise to complex questions of law and 
fact. Hence, if an officer of the United States cannot bo 
proceeded against criminally prior to the termination of the 
impeachment proceedings, those difficult issues would be in- 
jected into the criminal prosecution of any sitting or former 
federal employee in order to determine whether or not he is 
an officer immune from criminal prosecution until trial by 
the Senate. We seriously question that this is the true ; 
import of the Constitution. 
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2. Offenses subject to impeachment . . If it were 
assumed arguendo , despite our own conclusion to the contrary, 
that an officer of the United States is not, subject to 
criminal proceedings ' prior to the conclusion of impeachment 
proceedings, the scope of that immunity necessarily would 
be limited to offenses subject to impeachment. Such an 
asserted rule automatically. would create another difficult- 
to- administer jurisdictional defense, viz . , whether the 
offense in question is non- impeachable and therefore, subject 
immediately to criminal proceedings. 

.. According to Article II, section 4 of the Constitution, 
officers of the United States can be impeached for "Treason, 
Bribery and other high Crimes and Misdemeanors." There is 
no need to define treason and bribery. But "[a]s there is 
no enumeration of offenses comprised under the last two 
categories, no little difficulty has been experienced in 
defining offenses in such a way that they fall within the 
meaning of the constitutional provisions." The Constitution 
of the United States, Analysis and Interpretation . S. Doc. 

Mo. 33, 86th Cong., 1st Sess. , p. 556. 

Early commentators indicated that "high Crimes and 
Misdemeanors" is a term of art intended to reach wrongs, of 
a political or of a judicial character, neither limited to, 
nor encompassing all , indictable offenses. See , , S tory , 

Commentaries , op . cit . , Vol. I, §.§ 749, 764. Some writers 
stressed the political nature of offenses over which a 
tribunal for the trial of impeachments would have jurisdiction. 

In The Federalist , No. 65, Alexander Hamilton explained: 

"A well-constituted court for the trial of 
impeachments is an object not more to be desired 
than difficult to be obtained in a government 
wholly elective. The subjects of its jurisdic- 
tion are those offenses which proceed from the 
misconduct of public men, or, in other words, 
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from the abuse or violation of some public trust. 

They are of a nature which may with peculiar 
propriety be denominated POLITICAL, as they relate 
chiefly to -injuries done immediately to the 
ZZ" society itself." -■ - 

. — ' The following year during the Great .Debate on the Removal 
Power of the President, James Madison submitted that, if the 
President improperly removed- - 

"from office a man whose merits require that 
he should be continued in it * * * he [the 
President] will be impeachable by this House 
before the Senate for such an act of maladminT- 
istration; for I contend that the wanton removal 
of a meritorious officer would subject him to 
impeachment and removal from his own high trust." 

Annals of Congress, 1st Cong., col. 498. 

In 1790 and 1791 James Wilson, a signer to the Declaration 
of Independence and Associate Justice of the Supreme Court, 
in his law lectures, defined the term "high misdemeanors" 
as malversation in office 9/ and he asserted: 

"In the United States and in Pennsylvania, impeach- 
ments are confined to political characters, to 
political crimes and misdemeanors, and to politi- 
cal punishments." The Works of James Wilson , Vol. 

2, pp. 165, 166. ^ 


9 J Malversation has been defined as misbehavior in office. 
Jowitt, Dictionary of English Law . 
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Story's detailed discussion of the rules governing 
impeachment, op . cit. (Vol. I, sacs, 742-813), also stresses 
the political nature of impeachable offenses, and assigns 
this as the reason why they are to be tried before a tribunal 
more familiar with political practic.es_than. . the courts of 
.law. See, e.g., secs. 749, 764-765, 800. He also points 
out that offenses subject to impeachment necessarily cannot 
■be limited to statutory crimes ..10/ He explained . that if-- 

"the silence of the statute-boolc [is] to be 
deemed conclusive in favor of the party 
-ainfc^..,GongBiasrS >.ha.ve...made .a .legislative .dedfl-. 
ration and enumeration of the offences which 
shall be deemed high crimes and misdemeanors . 

* * * the power of impeachment, except as to 
the two expressed cases, is a complete nullity, 
and the party is wholly dispunishable, however, 
enormous may be his corruption or criminality. 


10 / Section 800 contains a recapitulation of the numerous 
offenses which in English history had been subject to 
impeachment. They included: Misleading; the King with' un- 
constitutional opinions; attempts, to subvert the fundamental 
laws, and introduce arbitrary powers; attaching the great 
seal to an ignominious treaty; neglect to safeguard the sea 
by a lord admiral; betrayal of his trust by an ambassador, 
propounding and supporting pernicious and dishonorable measures 
by a privy counsellor; the receipt of exorbitant grants and 
incompatible employments by a confidential adviser to the 
King. While Story felt that certain impeachments were unduly . 
harsh and understandable only in the light of their age, such 
as giving bad counsel to the king, advising a prejudicial 
peace, enticing the king to act against the advice of Parliament, 
purchasing offices, giving medicine to the king without advice 
of physicians, preventing other persons from giving counsel 
to the king except in their presence, and procuring exorbitant 
personal grants from the king, he suggested that others were 
founded in the most salutary public justice; such as impeach- 
ments for malversations and neglects in office, for encouraging 
pirates, for official oppression, extortions, and deceits, 
and especially for putting good magistrates out of of Tice 
and advancing bad ones. . 
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It will not be sufficient to say that, in the 
cases where any offence is punished by any 
statute of the United States, it may and ought 
to be deemed an impeachable offence. It is not 
every offence that by the Constitution is so 
^ ■ impeachable. I t must not only he an offence , 

: but a high crime and misdemeanor . Section 796. 

(Underscoring supplied) . , ' 

Yet to cite .-these commentators and say that impeachments 
are thought, by- some to be. ..confined to wrongs of a .political 
..character more, aptly characterizes the process than defines 
the, offense. In short, it begs the question for a "private” 
offense, of the sort that a non-officer may also commit, 
may have gross political ramifications if the perpetrator 
is a public officer. Is an offense that brings an office 
into disrepute and renders it dysfunctional a "political" 
offense? 

Disregarding a functional analysis of the impeachment 
clause suggested by the above question, William Rawle, 
another early commentator , took a narrow view of the term 
"Impeachable offenses." He would restrict it to offenses 
committed while performing the duties of the office? 

"The legitimate causes of impeachment 
have been already briefly noticed. They can 
only have reference to public character and 
official duty. The words of the text are 
treason, bribery, and other high crimes and 
misdemeanors. The treason contemplated must 
be against the United States.. In general 
those offences which may be committed equally 
by a private person as a public officer, are 
not the subjects of impeachment. Murder, 
burglary, robbery, and indeed all offences 
not immediately connected with office, except 
the two expressly mentioned, are left to the 
ordinary course of judicial proceeding, and 
. neither house can regularly inquire into them, 
except for the purpose of expelling the member." 

View on the Constitution of . the Unit ed S tates 
of America (1829) at 215., 
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Certainly, a case can be made that if impeachment 
is a process by which the faith in and integrity and effec- 
tiveness of the office of an offending incumbent can be 
restored.il/ offenses which tend to bring the office into 
disrepute or render it dysfunctional should be impeachable 
whether or not committed in an official capacity. The 
constitutional remedy must be commensurate with the consti- 
tutional need. Extortion or forgery committed in private 
transactions seemingly has just as enormous an impact on 
the office as does .bribery . As the Supreme Court of 
Louisiana recently said in a case involving a state, impeach- 
ment, .'because ‘there s is "a deep and vital interest" in the 
office, of Judge . . . the official conduct of judges, as 
well" as their private conduct, is closely observed. When 
a judge, either in his official capacity or as a private 
■citizen, is guilty of such conduct as to cause others to 
question his character and morals,, the people not only 
lose respect for him as a man but lose respect for the court 
over which he presides as well." _In re Haggerty . 241 So. 2d 
469 (La.. 1970). See also A. Simpson, Federal Impeachments 
50-53. 

In confronting this issue. Justice Story .in his Commen- 
tari es chose the safest course and presented the arguments 
without resolving the issue whether impeachment should be 
confined to official acts: 

In the argument upon Blount's impeachment, it 
was pressed with great earnestness that there 
is not a syllabLe in the Constitution which con- 
fines impeachments to official acts, and it is 
against the plainest dictates of common-sense 

11 / Congressman Summers , Chairman of the House Judiciary Com- 
mittee, who was the Manager of the impeachment of district 
judge Halsted Ritter in 1936 viewed the impeachment function 
as, depending, an the effect of the offense on the office: "We 
do not assume the responsibility . . .of proving that the 
respondent is guilty of a crime as that term is known to criminal 
jurisprudence. We do assume the responsibility of bridging 
before you a case, proven facts, the reasonable and probable 
consequences of which are to cause people to doubt the integrity 
of the respondent presiding as a judge. 1 ’ '80 Cong. Rec. 5469, 
5602-06 (74th Cong. 2d Sess. 1936). 
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Chat such restraint should be imposed upon it. 

Suppose a judge should countenance or aid 
insurgents in a meditated conspiracy ox insur- 
rection against the government'.- ""’This "is not 
'■ ^ a judicial act, and yet it ought certainly to 
be impeachable. He may be called upon to try 
the very persons whom he has aided. Suppose 
'' a judge or other officer to receive- a' bribe not 
connected with his judicial-office, could he be 
entitled to any public confidence? Would not 
•these'-rea's-ons for 'h'is 'removal be just as strong 
as if it were a case of an official bribe? The 
argument on the other side was, that the power " 
of impeachment was strictly confined to civil 
officers of the United States, and this necessar- 
ily implied that it must be limited to malconduct 
in -office. 

§805. It is not intended to express any 
opinion in. these commentaries as to which is 
the true exposition of the Constitution on the 
points above stated.. They are brought, ..before 
the learned reader as matters still sub judice, 
the final decision of which may be reasonably 
left to the high tribunal constituting the court 
of impeachment when the occasion shall arise. 

Commentaries , op. cit. §§ 804, 805 (1833). 

One hundred and forty years later, the question con- 
cerning what criminal statutory offenses can be made the 
subjecL of impeachment proceedings remains open. For the 
offenses not falling within the impeachment jurisdiction, 
the offender /officer could be prosecuted even if the 
Constitution precluded the criminal prosecution of impeachable 
offenses prior to the conclusion of impeachment. However, 
if impeachment were indeed a condition precedent to criminal 
prosecution, a person accused of a common offense committed 
while in the employment, of the United States could plead 
that the offense was of a political nature and that h^could 
not be prosecuted prior to the conclusion of impeachment 
proceedings. This would inject into the trial of a criminal 
case the delicate issue of what is a political -or impeachable 
offense, and what constitutes a common non- impeachable, crime. 
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Further, this delicate issue seemingly would be 
before the wrong forum (sec Story quotation above). The 
actual power to. impeach vel non in every instance rests , 
with the House of Representatives and not with the courts. 

And this congressional power — laying aside the passible 
outcome in some future instance of alleged gross abuse -- 
subsumes within it the threshhold issue of determining 
whether. an offense is impeachable. ,In a criminal proceeding 
a judicial conclusion, in favor of the /impeachable nature 
of the offense would of .course, not require the- House, of. \- 
kcpresentatxyes -to impeach, or the Senate to convict, In- 
deed, -a number -of considerations might induce nonaction by 
the Congress even if an "offense", were held by a court to 
be impeachable (and therefore a jurisdictional bar to indict- 
ment) , e_,g_,, (1) higher legislative priorities for other 
business -- legislation, treaty approvals , confirmations 
of appointments, investigations, (2) political pressures 
not to act, (3) inappropriatness of a political trial for 
the given offense, (4) an estimate o£ ultimate failure to 
garner the necessary simple majority in the House and two- 
thirds vote in the Senate, thereby precluding the attempt, 

(5) a desire not to exacerbate political relations because 
of the adverse effect on. governmental concerns.. 

For the above reasons, a rule that impeachment must 
precede indictment could operate to impede, if not bar, 
effective prosecution of offending civil officers. The 
sensible course, as a general proposition, is to, leave to 
the judiciary the trial of indictable criminal offenses, 
and to Congress the scope of the overlapping impeachment 
jurisdiction. The gross impracticalities of a rigid rule 
that impeachment precede indictment demonstrate that it 
would be an unreasonable, and improper construction, of 
the Constitution. 

3. Problems presented by corollary issues . There 
are also reasons of a corollary nature which counsel 
against the conclusion that impeachment proceedings must 
be completed before a civil officer may be subjected to 
criminal proceedings. £ 

(a) During a grand jury investigation, it may 
appear for instance, that one of several co-con- 
spirators is an officer of the United States . 
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as was the case, in Johnson v. United States , supra' 

^,It would seriously interfere with the investigation 
if it had to be suspended in respect to that officer, 
or indeed as to the other co-conspirators , until 
the termination -of impeachment proceedings. The 
alternative is equally unappealing. If evidence 
.... .^j^were nonetheless presented in respect to - the other 
co-conspirators, serious charges would inevitably 
be levied against the civil officer who would hot 
have the opportunity in a judicial tribunal to 
clear himself. Further, if the civil officer actually 
-involved -in -the conspiracy, his -nonparticipation 
at trial. could impede prosecution of the co-conspirators. 

(b) A similar consideration is presented by the' 
statute of limitations. If an officer cannot be 
prosecuted prior to impeachment, the criminal statute 
of limitations could easily run in his favor. If 
his immunity blocked effective prosecution of co- 
conspirators, the statue of limitations might run 
in their favor too. The Criminal Code does not con- 
tain and, to our knowledge, never has contained a 
section providing for the suspension of the statute 
of limitations in the case of an officeholder until 
the termination of impeachment proceedings. The 
absence of such provision suggests Congress has 
considered such a rule to be unnecessary. Such 
practical interpretation of the Constitution is en- 
titled to great consideration, Stuart v. Laird . 1 
Cranch 299, 309 (1803); Field v. Clark , 143 U.S. 649, 

691 (1892); United States v. Midwest Oil Go. . 236 
U.S. 459, 472-473 (1915); United States v. Curtiss - 
Wright Corp. , 299 U.S. 304, 328-329 (1936). 

In sum, an interpretation of the Constitution which 
requires the completion of impeachment proceedings before 
a criminal prosecution can be instituted would enable 
persons who are or were employed by the Government to raise 
a number of extremely technical and complex defenses. It 
also would pressure Congress to conduct a large numbed of 
impeachment proceedings which would weigh heavily on its 
limited time. Such an interpretation of the Constitution 
is prfma facie erroneous . 
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II. 

Ifj the President: Am e nable to Criminal 
Proceedings While In Office? 

ThLs part of the memorandum dealt* with the quest ioa 
whether '*<■> A *-<? what extent tha President is immune from 
criminal prosecution while he ie in office. It has been 
suggested in the preceding part that Article I, sec, 3, 
clause 7 of the Constitution does not require the exhaustion 
of thevitepeathment process be fora an officer of the United 
States . can ..he .subjected -to criminal proceedings , The ques- 
tion therefore arises whether an immunity of the President 
from criminal proceedings can be justified on other grounds , 
in particular the consideration that the President's sub- 
jection to the jurisdiction of the courts would be Inconsis- 
tent with his position as head of the Executive branch. 

It has been indicated above that there is no express 
provision in the Constitution which confers such itsiunity 
upon the President. Inasmuch as Article I, sec. 6 , clause 1 
expressly provides for a limited isaaihity of the members or 
the legislative branch, it could be argued that, e contgario, 
the President is not entitled to any immunity at all. 12/ 
This proposition, however, is not necessarily conclusive; it 
could he said with equal validity Chat Article I, sec. 6, 
clause 1 does not confer any immunity upon Che members of 
Congress, but rather limits the complete immunity from 
judicial proceedings which they otherwise would enjoy as 
members of a branch co-equal with the judiciary. 


12/ In his speech of March 5, 1800 on the floor of the Senate, 
Senator Pickney, a former Member of the Constitutional Conven- 
tion, suggested that the failure to provide for a Presidential 
immunity was deliberate. Annals of Congress, 6th Cong, , col. 
74; Farfaad, Records of the Federal Convention Vol. Ill, pp. 
384, 3S5, 
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Further, aa indicated by statements of Alexander Hamilton 
in The Federalist, No. 69, 13 / it could be said that the 
immunity of the President to criminal indictment and trial 
during his office may have beer* too well accepted to need 
constitutional mention (by analogy to “the English Crown), 
and that the innovative provision was the specified process 
of impeachment extending even to tha President, 

Hamilton's comments were made in the Context of calming 
fears about Executive power and distinguishing the President 
from the English king. Regarding criminal liability, his 
strongest statement would have been to suggest that the 
President was subject to criminal liability before or after 
Impeachment, yet on the occasion when he made the comparison 
he spoke only of criminal liability after impeachment. To be 
sure, there are strong statements by others to the point that 
the Convention did not wish to confer privileges on the 


13/ The Federalist . No. 69 l 

'"The President [unlike the King) would be liable 
to be impeached, tried, and upon conviction * * * re- 
moved from office; and would afterwards be liable 
to prosecution and punishment in the ordinary course 
of law." 

See also the following from Hamilton, Tha Federalist . No. 65: 

"The punishment, which may ha the consequence 
of conviction upon impeachment, is not to terminate 
the chastisement of the offender. After having been 
sentenced to perpetual ostracism * * *; he will still 
be liable to prosecution and punishment in the 
ordinary course of law," 

The Federalist . No. 77 i 

'•The President is at all times liable to impeach- 
ment, trial, dismission from office * * * and to the 
forfeiture of life and estate by subsequent prose- 
cution in the common course of law." 
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President, but these were made in most general terms, and 
did not refer to tha question now in Issue. 14/ Further, 
despite these statements an early Congress did recognize one 
form of privilege In the Executive least one Instance. 15/ 

The historical evidence on the precise point is not conclusive. 

A. Ambiguities in a Doctrinal Separation of 
Powers Argument . ^ ' 

Any argument based on the position or Independence of 
one Of the three branches of the Government in subject to 
the qualification that the Constitution is not based on a 
theory of an airtight separation of powers, but rather on a 
3ysteni of checks and balances, or of blending the three powers. 
The Federalist . Nos,; 47, 48 (James Madison). We must therefore 
proceed case-by-case and look to underlying purposes. This 
facet of any reasoning baaed on the doctrine of the separation 
of powers is necessarily stressed by those who oppose indepen- 
dence or im m unity in a given instance. Examples include two 
dissenting opinions of Mr. Justice Holmes. 


14/ The Framers of the Constitution made it abundantly clear; 
that the President wag intended to be a Chief Executive, 
responsible, subject to the law, and lacking the prerogatives 
and privileges of the King of England. See, e,&. t James 
Wilson's statements that the prerogatives of the British 
monarch were not to be a proper guide in defining Executive 
powers (Farrand, Records of the Federal Convention Vol. I, 
p* 65) and that the President would not be above the law. nor 
have a single privilege annexed to iris character. 2 Elliot's 
Debates 480. In the North Carolina Convention, James Iredell 
contrasted the position of the King of England who holds his 
authority by birthright, hag great powers and prerogatives, and 
can do no wrong, with that of the President who is ho better 
than his fellow citizens and can pretend no superiority over 
the meanest man in the country. 4 Elliot* 3 Debates 109. 

15/ See, , President Washington's refusal in 1794 to submit 
to the Senate those parts of a diplomatic correspondence which 
in his "judgment for public considerations, ought not td|b& 
communicated," 1 Richardson, Messages and Papers of th e. 
Presidents 152 j 1 Senate Executive Jourasi 147. Sea Attorney 
General Randolph's note to President Washington that the message 
"appears to have given general satisfaction. Mr. K--d--n, in 
particular thinks it will have good effect." The Writings of 
George Washington (Bicentennial Edition) Vol. 33 p. 282 fn 8, 
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- In' Springer v. Philippine Islands , 277 U.S. 189, 209-210 
(1928) , hs gave graphic expression to the extent which the 
blending element in the Constitution has blunted the principle 
of the separation of powers? 

.. "The great ordinances of the Constitution do 

not establish and divide fields of black and 
.. ... r"' whits. Even the more specific of them are found 
to terminate in a penumbra shading gradually from 
.one extreme to the other. * * * When we earns to 
the fundamental distinctions it is still more 
obvious that they must be received with a certain 
latitude or our government could not go on." 

And again in K yera v. United States . 272 U.S. 52, 177 (1926) , 
he warns that any legal arguments drawn merely from the 
Executive powar of the President, his duties to appoint 
officers of the United States and to coraaiasion tfaemi and to 
take care that the laws be carefully executed seem to him 
"spider's webs inadequate to control dominant facts." 

Whether or not one agrees with Holmes or the full thrust, 
of his rhetoric, most scholars would concede that there are 
few areas under the Constitution to which a single branch of 
the Government can claim a monopoly. An argument based on 
the separation of powers must be illuminated therefore by 
constitutional practice. 

The difficulty of developing clear rules regarding the 
various possible facets of Presidential immunity is demon- 
strated by the limited and ambivalent case law developed in 
the fields of the amenability vel nori of the President to 
civil litigation and to the judicial subpoena power. Much 
of this precedent has been discussed in our memorandum dated 
dune 25 , 1973, regarding Presidential Amenability to Judicial 
Subpoena. 

In the Burr treason trial. Chief Justice Marshall at 
first concluded that since the President is the first <n|gls- 
trate of the United States, and not a King who can do np 
wrong, ha was subject to the judicial subpoena power. United 
States v. Burr, 25 Fed. Caa. 30, 34, No. 14,692 (C.C.D. Va., 
1807). lu the Burr misdemeanor trial, however, which took 
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place' only a few months later, the Chief Justice had to 
qualify significantly his claim of the subpoena power over 
the President by conceding that the courts are not required 

proceed against the President as against 
• •• an ordinary individual." United States v. 

Burr , 25 Fed. Caa. 187, 190, Ho. 14,694 
(C.C.D, Va., 1807) . 16/ 

?A>ld4jy-’acquiQ3clng in the prlvilgaa claimed by President 
Jefferson of not attending court in person and of withholding 
certain evidence for reasons of State, Chief Justice Marshall 
recognized that the power of the judiciary to subpoena the.- 
President is subject to limitations based on the needs of the 
Presidential office. 

Marshall’s recognition of ths special character of the 
Presidential office was expanded in Kendall v. U nited States 
ex rel, Stokes . 12 Pet. 524, 610 (1838), where the Court 
seemed to deny that it had say jurisdiction over the. President? 

"The executive power is. vested in a presi* 
dent; and so far as his powers are derived from 
> the constitution, he is beyond the reach of a p.y 
other department, except in the mode prescribed 
by the constitution through the impeachment." 

It is significant that this apparent total disclaimer of 
any judicial authority over the President also was qualified 
by adding the clause "so far as his powers are derived from 
the constitution." 

16/ See also Chief Justice Marshall’s statement in the Burr 
treason trial ’to issue a subpoena to a person filling the 
exalted position of the chief magistrate ia a duty which 
would be dispensed with more cheerfully than it would be 
performed. " Id. at p, 34. 
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There have been countless examples in which courts have 
assumed jurisdiction to scrutini-a the validity of Presiden- 
tial action, such aa proclamations. Executive orders, 17 / 
and even direct instructions by the President to his sub- 
ordinates* 19/ It la true that, as a matter of convention 
the party asserting tha validity of the Presidential action 
(whether plaintiff or defendant) is usually a party other 
than the President, such as his subordinate, or the cu3todien — 
of the res . 19/ Nevertheless there have been recent diets 
that when this convention is inadequate to protect the citizen, 
t.e . , where the President alone -can give the requested relief, 

■the courts may assume jurisdiction over the litigation. See 
the June 25, 1973 memorandum. Appendix iii-tv. 

Again, Attorney General Stsnbery's famous oral argument 
in Mias la slop! y. JohnsoR , A Wall. 475; 481-491(1067), on 
which the Brief in Opposition by the Attorneys for tha Presi- 
dent in In Re Grand Jury Subpoena Duces Tecirat , etc., 

0.C. Misc. 47-73, relies so heavily, 20/ is prefaced by the 
Statement that the case made against President Johnson "la 
not mads against hits as an individual, ns a natural person, 
for any acta he intends to do as Andrew Johnson the mat*; but 
altogether in his -official capacity as President of the 
United States. 1 ' Hence, Attorney General Stcnbsry's reasoning 
is presumably limited to the power of the courts to review 
official action of the President, 21 / and does not pertain to 
the question whether or not the courts lack the authority m 
deal with the President "ths man" with respset to matters 

17?~ See . C 7«~.. " 'United States v. Cur tias "Wright . 299 U.S. 304 
(1936) (Embargo Proclamation); United States y. Bush , 310 U.S. 

371 (1940) (Customs Proclamation). 

18/ Youngstown Sheet & Tube Co., v. Sawyer . 343 U.S. 579 (1952) 
(Steel Seizure). 

19/ It nay well be disc under the normally operative procedural 
rules the President would be considered the real party in 
interest or a necessary party. 

20/ 9 Weekly Compilation of Presidential Documents 961, $63-, 970. 
21 / In the eyes of tha Court, the dismissal of tha proceedings 
visa based on tha ground that it lacked jurisdiction over the 
subject matter rather than over the person of the President. . 

This is shown by its dismissal of similar proceedings brought . 
by the State of Ceorga against Secretary of War Stanton and 
General Grant. 6 Wall, 50 and 451 (1867)* 
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which have no relation to his official responsibility. 

Thus it appears that under our constitutional plan it 
cannot be said either that the courts have the same jurisdiction 
over the President as if he were an ordinary citizen or that the 
President is absolutely immune from the jurisdiction of the 
courts in regard to any- kind of claim. The proper approach is 
' to find the proper balance between the normal functions of the 
courts and the special responsibilities and functions of the 
■'Presidency. 

B. Competing Interests . •' » 

An assessment designed to determine tha extent to which the 
status of the Presidency is inconsistent with giving the courts 
plenary criminal jurisdiction over the President may be divided 
into two pares, first, ths applicability vel non to tha 
Presidency of any of the considerations which in Part I of this 
memorandum led to rejection of the proposition that impeachment 
must precede criminal proceedings, and, second, whether criminal 
proceedings end execution of potential sentences would improperly 
interfere with tha President's constitutional duties and ba 
in cons is tent with his status. 

1. Is court trial of a President too political for the 
judicial pr oc ess? Part I of thin memorandum, for a variety 
of reasons, concluded that the considerations which led to the 
establishment of tha congressional impeachment jurisdiction, 
js.j£. , that the courts were not well equipped to handle (a) 
political offenses and (b) crimes cowaittod by high office- 
holders, were insufficient to exempt every officer of the 
United States from criminal prosecution for statutory offenses 
prior to the termination of the impeachment proceedings. The 
question to be examined here is whether these reasons are so 
much stronger in the case of the President as to preclude his 
prosecution while in of flea. 

a. Political offenses. Political offenses subject to 
Indictment are either statutory or nonsfeatutory offense's. The . 
courts, of course, cannot adjudicate nonstatutory offertses. 

With respect to statutory political offenses their very 
inclusion in the P-enal Code' is an indication of a congressional 
determination that they can be adjudicated by a judge and jury, 
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.•-■and there appear" to be no weighty reason c differentiate 
between the Fret Jeafc and other officeholdt > , unless special 
separation of powers based interests can be articulated with 
clarity. 

It should ba noted that it has been well established in 
civil matters that the courti'iack Jurisdiction to reexamine 
the exercise of discretion by an officer of the Executive branch. 
Marhury v. .Madison, l Cranch 137, 166 (1803); Decatur v. Pauldin g, 
14 Pet. 497, 514*517 (1840); Panama Canal Co . v. Grace Line, Inc., 
365 U.S. 309, 318 (1958). ay the same token It would appear that 
the courts lack jurisdiction In criminal "proceedings which have 
':the effect of questioning the proper exercise of the President's 
discretion. This conclusion, of course, would involve a lack o£ 
jurisdiction over the subject matter and not over the person. 

b. Intrinsically political figures . The second reason 
for the Institution of impeachment, vis., the trial of political 
men, pres eats more difficulties. The considerations here 
involved are that the ordinary courts may not be able to cope 
. with powerful men, and second, that it will be difficult to 
assure a fair trial in criminal prosecutions of this type. 


i. The consideration that the ordinary courts of law 
are unable to cope with powerful men arose in England where it 
•presumably was valid in feudal time. In the conditions now 
prevailing in the United St3tes, little weight is to be given 
to it as far as most officeholders are concerned. (Gee Row in, 
£2.. cit ». gupra . at 211). 

ii . $?e also note Alexander Hamilton 1 s point that in 
we 11- public! zed cases involving high officers, it is virtually 
Impossible to insure a fair trial. 22 / in Part 1 we assumed 
without discussion that this point was not of sufficient 
importance to require impeachment prior to indictment with 
respect to every officeholder. Undoubtedly, the consideration 
of assuring a fair criminal trial for a President while in 

of fica would bo extremely difficult. Xt might be impossible 
to impanel a neutral jury. To be sure there Is a serious 

22/ "The prosecution of them [i.e. , political crimes committed 
by political men] for this reason, will seldom fail to agitate 
ths passions of the whole community, and to divide i t into 
parties more or less friendly or inimical to the accused'. In 

(continued) 
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"fairhess" problem whether the criminal trial precedes or 
follows impeachment. However, the latter unfairness is 
contemplated and accepted in the impeachment clause itself, 
thus suggesting that tha difficulty in impaneling a neutral 
jury should not be viewed, in iteelf, an absolute bar to 
indictment of a public figure . 

' 2. Would criminal proceedings against a President be 

ineffective and Inappropriate because of his powers regarding 
... (■it) .prosecution, (bt Executive privilege, ana (c.) -pardons t The 
Presidency, however, creates a special situation in view of the 
control of all criminal proceedings by tha Attorney General who 
serves at the pleasure and normally subject to the direction of 
the President and the pardoning power vested in the President. 

See Reply Brief filed by Attorneys for the President in In Re 
Grand Jury Subpoena , etc. (see supra)., 9 Weekly Compilation of 
Presidential Documents 999-1000, and the authorities there 
cited. Hence, it could be argued that a President's statu3 as 
defendant in a criminal case would be repugnant Co his office 
of Chief Executive, which includes the power to oversee prose*? 
cations . In other words, just as a person cannot be judge in 
hia own case, he cannot be prosecutor and defendant at the same 
time. This objection would lose some of Its persuasiveness 
where, as in the Haterhace case, the President delegates his 
prosecutorial functions to the Attorney General , who in turn 
delegates them to a Special Prosecutor, he ply Brief, supra , at 
1000, fc. 1, However, none of these delegations is, or legally 
can bs, absolute or irrevocable. 

Further, the problem of Executive privilege may create 
the appearance of so serious a conflict of interest as to make 
it appear improper that the President should be a defendant in 
a criminal case. If the President claims the privilege he would 
be accused of suppressing evidence unfavorable to him. If he 
fails to do so the charge would be that by making available 
evidence favorable to him he is prejudicing the ability of 
future Presidents to claim privilege. And even if all other •; 
hurdles are surmounted, he would aeill possess the pardoning power, 

22? (Continued) h • . 

many cases it will connect itself with the pre-existing factions, 
and will enlist all their animosities, partialities, influence, 
and interest on one side or on the other; and in such cases 
there will always be the greatest danger that the decision will 
be regulated more by the comparative strength of parties than 
by the real demonstrations of innocence or guilt, ' The Federalist ,. 
Ho. 65 (Hamilton), 
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. -"5 , Would criminal proceedings unduly interfere,. In a •• 
direct or formal sense with the conduct off the Presidency ? 

a. Personal attendance . It haa been indicated 
above, that in the Burr ease, PreeLdent Jefferson claimed tha 
privilege of not having to attend court in perBon. And it ia 
generally recognized that high government officials are 
> exempted from the duty to attend court in person in order to 
testify. See our memorandum of June 25, 1973, supra . pp, 7*8, 
This .privilege -would appear to be -inconsistent with a, criminal 
prosecution which necessarily requires the appearance of the 
defendant for pleas and trial, aa a practical matter, • 

It should bo noted that the exemption of high 
government officials from personal appearance ia only the 
general rule. In Peoples v. United States Department of 
Ag ric ulture . 427 ?,2d 561, 567 <C.A. 1570) the court cautioned 
that "subjecting a cabinet officer to oral deposition is not 
normally , countenanced * * (Underscoring supplied) . The 

quashing of a subpoena addressed to the NASA Administrator in 
Capital Vending Co. v. Baker . 36 F.B..O. 45. 46 (D.C. Q.C., 

196'4)., was predicated oa the circumstance that the Administrator 
had no personal knowledge of the event. Personal attendance of 
high officials has been required in several exceptional cosea . 
where the official was directly and personally involved in Cha 
events underlying the litigation. Union Savings Bank of 
Patchpftuo y. Saxon . 209 F, Supp. 317 (D.C, D.C. 1962), 
(Comptroller of the Currency) ; Virgo Corporation v, Paiewonaky . 
39 f.ll.D. 9, (D.C. V.I,, 1965) (Territorial Governor) ; D.C. 
Federation of Civic Association v. Voice, 316 F. Supp, 754, 

760 fn. 12 (D.C. D.C. , 1970), reversed on other grounds 459 
F. 2d 1231 (C.A. D.C. , 1972) certiorari denied 405 U.S. 1031 
(1973) (Secretary of Transportation) . 

Because a defendant is already personally involved 
in a criminal case (if total immunity be laid aside), it may be 
questioned whether the normal privilege of high officials not 
to attend court in person applies to criminal proceedings, in 
which the official is a defendant. f 
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b . Direct interference with offi cia l duties ... A 
•necessity to defend, a criminal trial . and to attend court in 
connection with, it, hoxvever,', would interfere with the 
President's unique official 'duties , most of which cannot be 
performed by anyone else. It might be suggested that the 
same is true with- Che defense of .^impeachment proceedings ; 
but this is a risk expressly contemplated by the Constitution, 
and -is a nacfissary , incident of the impeachment process.. The 
Constitutional Convention was aware of this problem hut 
rejected a proposal that the President should be suspended 23/ 
upon impeachment by the House until acquitted by the Senate. 

During the past century the duties of the 
Presidency, however, have become so onerous that a President 
may not be able fully to discharge the powers and duties of 
his office if he had to defend a criminal prosecution. This 
might constitute an. incapacitation so that under the provisions 
.of the Twenty-fifth Amendment, Sections 3 or 4, the Vice 
President becomes Acting President. . The same would be true., 
if- a conviction on a criminal charge, would result in incarcer- 
ation. However, under our constitutional plan as. outlined 
in Article X, sec. 3, only the Congress by the formal process 
of impeachment, and not a court by any process should be 
accorded the power to interrupt the Presidency or oust an 
incumbent.^./ 


— ^That decision was based in part on the consideration that 
a simple majority of the House should not be able to -.suspend 
the President. 2 Farrand , Records of the Federal Convention 
612. Tucker's Blacks tone , Vol. I, App. y pp,. 347-348, which, 
having been published in 1803, did not have the. benefit of 
the Madison papers, presumed that a President would be 
instantly incapacitated when actually impeached. 1 -■* 

24/ '3 

See Story, 0 £. cit . , sec. 786. 
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This would suggest strongly that, In view of the unique 
aspects of the Office of the President, criminal proceedings 
against a President in office should not go beyond a point 
where they could result In eo serious a physical interference 
with the President's performance of his official duties that 
it would amount to an incapacitation, line non-physical yet 
practical interferences , in terms of capacity to govern, are 
discussed infra as the ."fourth question. "] The physical 
interference consideration., of course, would not be quite aa 
serious regarding minor offenses leading to a short trial and 
-fine . I-t -has -bean -»hown in the June 25-, -1-9-73 Memorandum, 
suara; Appendix, p. 1, fn,, that Presidents have submitted to 
the jurisdiction of the courts in connection with traffic * 
offenses. However, in more serious matters, i. 19 . , those which 
Could require the protracted personal involvement of the 
President in trial proceedings , the Presidency would be 
derailed if the President were triad prior to removal. 

A possibility not yet mentioned is to indict a sitting 
President but defer further proceedings until he is no longer 
in office. From the standpoint of minimizing direGC interrup- 
tion of official duties— and; a acting aside the question of the 
power to govern — this procedure might ba a course to ha con- 
sidered. One consideration would be that this procedure would 
stop the. running of the statute of limitations . (For details 
see pp. 13-14 of Part I of this memorandum.) It i3 uncertain 
whether a constitutional conclusion that tb.e President eould 
not be indicted while In office would ba viewed 'as tolling the 
federal statutes of limitations. While this approach may have 
a claim to be considered aa a solution to the problem from a 
legalistic point of view, it would overlook the political 
realities. As will be shown presently, an indictment hanging 
over the President while ha remains in office would damage the 
institution of the Presidency virtually to the same extent as 
an actual conviction. To be sure, there could also .be damage 
flowing from unrefuted charges. It also may be noted that the 
possibility that a President may escape all prosecution by the 
running of the statute of limitations Is not a constitutional 
matter. The policy regarding statutes of limitation is^wiphin 
legislative control. 
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4. Would Initiation or prosecution. of criminal proceedings , 
as, a pr a ctical matte r, unci uly impede tfe power to. . covera, end 
also ba Inappropriate ; prior to xm'p g achruent , beonu&a or Che 
sym bolic 'sig n ificance- of the Presidency? In Mississippi v. . 
Johnson , supra, Attorney General Stanbery made Che following 
statement: . •. 

"It is not upon any peculiar immunity that 
tha individual' has who happens to be President;, 
upon any idea that he cannot do wrong; upon any 
idea, that there is any particular sanctity be- 
longing Co him 33. an individual, as is the case 
with one who has royal blood in bia veins; but 
it is on account of the office that he holda 
that I say the President of the United States 
is above the process of any court or the juris-, 
diction of any court to bring him ter account as 
President." . • 

This may be an overstatement, but surely it contains a kernel . 
of truth, namely that the President is the symbolic head of 
the Nation. To smad him by a criminal proceeding is to 
hamstring tha operation of tha whole governmental apparatus, 
both in foreign -and domestic affairs. It is not to be for- 
gotten' that the modem Presidency, under whatever party, lias 
had to assume a leadership role undreamed of in the eighteenth, 
and early nineteenth centuries. Tha spectacle of an indicted 
President still trying to serve as Chief Executive bogglfeS' 

Che imagination,. 

Perhaps this thought is best tested by considering what 
would flow from, the reverse conclusion, _i.o_. , an attempted 
criminal trial of the President. A President after all is 
selected in a highly complex nationwide effort that involves 
most of the major socio-economic and political forces of our 
whole society. Would it not bo incongruous to bring him down, 
before the Congress ha3 acted, by a jury of twelve, selected 
by chance "off the street" as Holmes put it? Surely th| llbusa 
and Senate, via impeachment, arc more appropriate agencies for 
such a crucial task, made unavoidably political by the nature 
of the "defendant." 
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The gfentus of the jury trial tea been, that it provides 
a forum of ordinary people to pass on matters generally within 
the experience or contemplation of ordinary, everyday lifts , 
Would it be fair to such art agency to giva it responsibility 
for an unavoidably political judgment in the esoteric real®" 
of the Nation's top Executive? 

In broader context we nsust consider alrfo tha problems of 
fairness, and of acceptability of the verdict. Given the 
passions and exposure that surround the most important office 
'IW'fJite ’Presidency, would the country in 

general have faith in the Impartiality and sound jud^oent of 
twelve jurors selected by chance out of a population of more 
than 2C0 million.? If based on "some" evidence it is unlikely 
a guilty verdict would be reversible on appeal (assuming no 
procedural error) , and yet it could be tantamount to removal 
and probably would force a resignation. Even if there were 
an acquittal, would it be generally accepted and’ leave the 
President with effective power to govern? 

A President who would face jury trial rather than resign 
could be expected to persist to the paint of appealing 'an 
adverse verdict. The process could then drag out for months. 
By contrast the authorized process of impeachment Is well- 
adapted to achieving a relatively speedy and final resolution 
by a nation-based Senate trial. The. whole country is repre- 
sented at the trial, there ia no appeal from the verdict, and 
removal opens trio way for placing the political system on a 
new and more healthy foundation. 

To be sura it is arguable that despite the foregoing 
analysis it would be possible to indict a President, but defer 
trial until he was out of office, without in tho meantime 
unduly impeding the power to govern, and the symbolism on 
which so much of his real authority rests. Given the reali- 
ties of modem politics and mass media, and the delicacy of 
the political relationships which surround the Presidency 
both foreign and domestic, there would ba a Russian roulette 
aspect to the course of indicting the President but poaipohing 
trial, hoping in the meantime that the power to govern could 
survive. 
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A counter -argument which could be made is that the 
indictment alone should force a resignation, thus avoiding the 
trauma either of a trial during office, or an impeachment pro- 
ceeding. This counter -argument , however, rests on a predic- 
tion concerning Pres id.ential 'response, ...which ..has no empirical 
•foundation. The reasons underlying the Founding Fathers 1 
decision to reject the notion that a majority of the House 
of Representatives could suspend the President by impeaching 
him (.see fn. 23, supra ) apply with equal force in a scheme 
that would permit a. majority ofsugrarid jury to force the 
'resignation of a President. The resultant disturbance, to. our 
..;c.QHS,fc.ifi.utiQnal, .isy.&.tiem sw.auld.-.be. equally, ^enormous . , Indeed • it 
would be more injudicious because the grand jury, a secret 
body, could interrupt Presidential succession without affording 
the incumbent the opportunity for a "hearing to voice his defense, 

A further factor relevant here is the President's role as 
guardian and executor of the four-year popular mandate expres- 
sed in the most recent balloting for the Presidency. Under 
our developed constitutional order, the presidential election 
is the only national election., and there is no effective sub- 
stitute for it. Different electorates and markedly different 
voting patterns produce, the Senates and, the. House, of - Represent- ••. 
"atives. "Because only the President can receive .and continuously 
discharge the popular mandate, expressed, quadrennially in the' 
presidential election, an interruption would be politically 
and constitutionally a traumatic event. The decis ion to .termin- 
ate this mandate, therefore, is more, fittingly handled by the 
Congress than by a jury, and such congressional power is 
founded in the Constitution. 

In suggesting that an impeachment proceeding Is (the only 
appropriate way to deal with a President while in, office, we 
realize that there are certain drawbacks, such as the running 
of a statute of limitations while the President is in offic.e,. 
thus preventing any trial for such offenses. ±5/ 

In this : difficult area all courses of action have costs and 
we recognize that a situation of the type just mentioned could 
cause a complete hiatus in criminal liability. We doubt, 
however, that this gap in the law is sufficient to overcome 
the arguments against subjecting a President to indictment 
and criminal trial while in office. & 

•25-^As shown above, the statute of limitations problem could be .. 
obviated by a specific statutory provision suspending the run- 
ning of the criminal statute of limitations in favor of the 
President while he is in office. 
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Is the Vice President Amenable" to Criminal 
Proceed ings While in Office? 

.. T^0ar the first part of this memorandum we' concluded that 
"as" a general' proposition the Constitution does not. require 
'that, an officer of the United States be inipeached before 
criminal proceedings may. be instituted against him. In the 
second part wo concluded that by virtue of .his unique position 
'uhBet.t*ehB ’PreS'ideTrt cannot be the object o'f 
criminal proceedings while he is in office. In this third 
part we are concerned with the question whether there is . . . 

anything in the position of the Vice President that is equally 
inconsistent with his amenability to criminal proceedings. 

We begin by discussing the case of Aaron Burr. Eight 
months before the expiration of his term, he was indicted for 
murder in both the Hew Jersey and New York courts for fatally 
wounding. Alexander Hamilton in a duel on July 11, 1804, B. 
Mitchell, Alex a nder Hamilton, 537 (1962). The proceedings, in 
New Jersey were quashed after the Jef f ersonians , who became . 
his partisans during the impeachment trial,, of Judge Samuel Chase 
over which Burr presided, prevailed upon the New Jersey Governor. 
Id. at 541. In New York, the grand jury changed the charge from 
murder to the mis demeanor of sending a challenge and Burr was 
tried on this charge after his term was over. 26 / These facts 
show one more understanding nearly contemporaneous to the 
making of the Constitution to the effect that impeaclunent need 
not precede indictment. Surely, had it been thought that a 
sitting Vice President could not be federally indicted prior 
to impeachment, on the ground that his duties could be so 
interrupted, the principle of federal supremacy would have 
imposed a similar restraint on the states. 27 / And yet, while 
the indictment was strenuously resisted, no claim was made 
that criminal proceedings were barred until the conclusion of 
impeachment proceedings. 


26 / He remained a fugitive from the courts of New York Muring 
the remainder of his term as Vice-President. Mitchell, supra, 
at. 541. 

277 It Tennessee v. Davis , 100 U.S. 257 (L879), the Supreme 
Court Upheld the constitutionality of a statute removing to 
federal courts state criminal prosecutions of federal employees 
for acts committed under color of office. 
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We resort then . to an analysis similar to that made with 
respect to the amenability of the President to criminal 
proceedings. We based the President's immunity from criminal 
proceedings essentially on two grounds! “Fir s’f, that the person 
wlio controls criminal prosecutions as the head of the Executive 
branch, controls part of the evidence as holder of the power of, . 
Executive privilege, and is vested with the pardoning power 
under Article II, section 2, clause 1 of the Constitution, 

•cannot at the same time be .a defendant in a criminal case . 

This set of considerations obviously is not applicable to 

the Vice President. (See II-B-2). ' ' 

The second reason was the effect of a criminal prosecution 
of the President's office. (See II-B-3 and 4.) In that context 
we examined the unique nature of the President's duties and 
the symbolic attributes of his office. The questions now to- 
be examined are. (a) whether the Vice President in his own 
right is vested with constitutional and statutory duties so 
unique and important that they may not be disturbed by a 
criminal prosecution and (b) whether such prosecution would 
do irreparable harm to the institution of the Presidency. because: 
..the.. Vice President may. .at, .any - time become- President.,, i. . e . , a 
theory of Vice Presidential immunity derivative from Presidential 
immunity. In making that evaluation we start out from the 
premise that immunity from prosecution is basically contrary 
to the spirit of the Constitution and it maybe resorted to 
only if the considerations leading to it are irrefutable. 

A, Duti es of the Vice President pursuant to Statute, 
R eorganization Plan, or E xecutive Ord er. 

. The Vice President serves on a number of Boards and 
Commissions pursuant to statute. Reorganization Plan or 
Executive order. He is a member of the Establishment of the. 
Smithsonian Institution, a Regent thereof, and presides over 
certain meetings of the members of the Institution in the 
absence of the President. 20 U.S.C. 41, 42, 45. He is the 
Chairman of the National Council on Marine Resources and 
Engineering Development (33 O.S.C. 1102), 28/ and a membjfif 


28 / 33 O.S.C. 1102(c) authorizes the President to designate 

one of the members of the Council to preside over its meetings 
during the absence, disability, or unavailability of the Chairman. 
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of the National Security. Council (50 U.S.C, 402). In addition, 
he is a member of the Cabinet Committee on Economic Policy 
(Executive Order No. 11453); Chairman of the National Council 
on Indian Opportunity (Executive Order No. 11399 as amended 
by -Executive Order No. 11551); and Chairman of the President's 
Council on Youth Opportunity (Executive Order No. 11330 , as 
amended by Executive Order No. 11547)' He has "immediate 
supervision" over the Office of. Intergovernmental Relations 
(Executive Order No; 11455), and is a member of the Domestic 
Council (Reorganization .Plan No. 2 -of. 1970-, sec. 2.01). ■ 

.The operations of none of those governmental entities ; 
-would be jeopardized if the Vice President could not attend 
them. Regarding, such functions the role .of the Vice President 
can be analogized to that of a cabinet officer. 

B. Du ties of the Vice Presid en t under the Constitution. ; 

Under the Constitution the Vice President has the. following 
duties : 

-• 1. He shall -be President of the Senate'. Article 1, 

section 3, clause 4. The Senate, however, shall elect a 
President pro tempore to act as President of the Senate in 
the event the Vice President is absent or exercises the'Office 
of the President. (Article I,, section 3, clause 5). 

ii . Break a tie if the Senate is evenly divided. 
(Article I, section 3, clause 4). 

iii . Become President in the case of the removal, 
death or resignation of the President (Twenty- fifth.- Amendment, 
section 1) . 

iv. Become Acting President in the event that the 
President is unable to discharge the powers and duties of 
his' office (Twenty- fifth Amendment, secs. 3 and 4). ' " 

The Vice President's functions as President of thefSenate 
clearly are not unique. The Constitution specifically provides 
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for-a^substitute in the person of the President pro tempore 
of the Senate. With respect to his responsibility as tie 
breaker his immunity from criminal prosecution should be 
analogized to that of Members of Congress under Article I, 
section. 6, clause 1 of the Constitution. That congressional 
-immunity from arrest does not extend to treason, felony, and 
-breach of the peace, i.e. j virtually the entire spectrum of 
-criminal proceedings. The mere possibility that the Vice 
President may have to cast a tie-breaking vote would therefore 
?not this ■fflnBBU»i-by'-‘?feom *c-r,imina'l--*pEoaeediitg-s,. 

This leaves the question whether the responsibilities ■ 
and the position of the' Vice President as potential President 
Or Acting President are inconsistent with his amenability to 
criminal proceedings., so that on a derivative basis he would 
Share the President's immunity. As in the case of the Presidency, 
this issue will be analyzed (a) in terms of the direct inter- 
ference with the performance of his duLies and functions, and 
(b) with the symbolic impact on the dignity of the Presidency. 

1 . Direct or formal interference with the conduct of , 
the Vice Presidency. The issue here is whether immediate 
availability of the Vice President to assume the duties of 
the President or Acting President is so important that he 
should not be even temporarily incapacitated by trial or possible 
incarceration. (The Vice President would become President in 
event of death, resignation or removal of the President, and 
would become Acting President in the event the President were 
found under the Twenty-fifth Amendment to be incapacitated . )- 
The principal responsibility of the Vice President is to be 
ready to serve as President or Acting President should the 
occasion arise, thereby avoiding any interruption in the 
continuity of the office of the President.. This duty "to stand 
and wait" is of the highest constitutional and institutional 
importance. Judicial proceedings which could interfere with 
readiness to serve therefore require careful' scrutiny. 

, At the same time we must note the highly contingent ' ; 
nature of the possibility that the Vice President wouldfbe 
called to assume the. office of President or Acting President. . 
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Moreover, it has not been the custom to sequester the Vice 
President to make, certain that he is always available to . 
assume his potential Presidential duties.„,at. a moment ' s notice. 
The Vice President .is frequently absent from the capital, 
possibly in remote and inaccessible parts of the country ,29 ! 
or even abroad on ceremonial functions. Nothing, of course, 
can prevent him from being, sick or otherwisa-temporarily 
incapacitated.. ^ 

.,4Jnd,er,..s.uch-..a s p.ra.ct;Lcal,..iTit.erpE.ataticm....Qf the >e?tteat.,of 
the Vice President’s immediate availability, it appears as a 
general proposition that his duty to stand and wait does not 
necessarily require his total immunity from criminal, prose- ■ 
ention. If the- Office of the Presidency was vacated while a 
criminal proceeding was being conducted against the Vice 
President, the process could be halted at once. Whether or 
not impeachment proceedings would then ensue against the. 
former Vice President, now President, would depend on the will 
of Congress. The situation then would be. exactly the same as 
if the Vice President had been President when the allegations 
of criminality first, surfaced -- no better-,, no worse; Thus, 

-a critnina'i'-iTtdrc-tmettt'rtgaitTst a Vice -Pte si-dent ne ed not abrogate 
in any way his constitutional duty to stand and wait. This 
duty, therefore, does not afford a basis for granting to a 
Vice President immunity from criminal prosecution. 

As a further practical observation, it may be noted that 
if a trial of the Vice President proceeded to a sentence of 
imprisonment, and were sustained in what might .be expected 
to be an expeditious appeal, the Vice President might well 
resign. He could be replaced under the Twenty-fifth 
Amendment 1 s procedure for filling a "vacancy" in the office 
pf Vice President. Thus, the uninterruptibility of the 
Presidency would be preserved. There is, of course, no 
provision in the Constitution (other than impeachment and 
removal) for determining that a Vice President is incapacitated. 
The Constitution contains such incapacity-determination 
process only, for the Presidency. v 


. 29/ Note the delay in reaching Vice President Coolidge on his 
father's farm after President Harding's death. 
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Institution, of criminal proceedings, against the ' 

‘Vice- President could, however, inject uncertainties into 
'the Presidential succession. If a Vice President is 
-Under indictment or sentence of imprisonment, it could be 
claimed that he is. incapacitated to succeed to the Presidency, 
and ‘that '•"th’S^Speaicer of the 'House of 'Representatives is 
next in line of succession. In that. event the political 
stability of the nation could be seriously disrupted as the 
result of the failure;, of the Constitution to provide a 
procedure to resolve that question. The matter would come 
to a head if an actual vacancy in the Presidency should then 
occur. No one can foresee all of the contingencies which 
might arise in this situation. It might be reasonable to 
speculate that the. Congress might claim an authoritative 
power in itself to resolve the matter, but if it did so by 
any vote falling short of the two -thirds Senate vote required 
to remove by the impeachment process further uncertainties 
could ensue. Alternatively, the situation might give rise 
to a modern analogy to the Electoral Commission which was 
set up to resolve the Hayes -Tilden dispute. 

To be sure, any action which could cast a doubt on 
the Vice President's capacity to succeed to the Presidency 
poses a serious question. Nevertheless, there are hazards 
also in having unresolved criminal charges hanging over 
the head of a Vice President, and the foregoing set of 
difficult scenarios is highly contingent. We suggest, 
therefore, that the rather remote possibility that the 
Vice President's capacity might be questioned would not 
justify a conclusion that the Vice President is immune 
from criminal prosecution. 
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2. Practical interference with the power to. govern and 
the symbo lic 'signi ficance of the Vice Presidency .“-Turpins 
now from the question of direct and formal interferences to 
'the issue of symbolic and other practical. interferences with 
v the power to govern (as discussed in Part II-B-4), it may be 
observed that' if it is felt these latter considerations are 
germane for the President, they are also germane for the 
yic6 'President, although, possibly to a lesser degree. Clearly 
.the authority of- the Presidency would suffer immeasurably: 
were it -to pas's : to. a Vice President under indictment ox 
v tD ‘orte "taken ; from criminal, -cus tody by a set -ofeurious 
chances," to paraphrase the Mikado. But the damage could be 
siojllar^-or even, more serious--if the .Presidency passed to 
a Vice President against whom serious charges were in every- 
one's mouth and who could neither be brought to justice nor 
given an opportunity to clear himself. 

Again, because of the contingent nature of Vice Presi- 
dential succession to the Presidency, we feel that the 
potential problems in this area too should be faced and 
salved by political [or other] means as they occur,., rather 
than be ignored under a theory of total immunity .from' 
criminal prosecution. If, for example, actual. -or. threatened 
criminal prosecution should result in a resignation, the 
Vice Presidential office could be refilled by the procedures 
of the Twenty-fifth Amendment. 

3-. Evaluation . --There is one fundamental recurring 
problem in the ahove discussion. Should the Vice President 
be treated as if he were the President himself or his alter .' 
ego , because he is only one heart beat away from taking that 
position? Alternatively, should the stress be placed on the 
'.contingent nature of his assumption of the Presidential 
office? A reasonable approach toward the solution of this 
dilemma would be the consideration that the criminal prose- 
cution would not directly and immediately interfere with 
the performance of the Presidential duties and with the 
Presidential office itself, but rather with the Vice 
President's ability to succeed to the Presidency and tha . i 
effect thereof on that institution. 
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As indicated above, the prosecution of a Vice President 
would. not legally or actually preclude his assumption of the 
Presidential duties because the proceedings could always be 
interrupted in that event. The problem therefore is basically 
of a political nature, viz . , whether a Vice President against 
■whom criminal charges have been made, who perhaps has been 
indicted, and who perhaps has been convicted can effectively 
perform the duties of the President. ' This political question 
is not solved by providing for immunity from criminal prose- 
cution. Even if there were no indictment and trial, the 
very existence of those charges .would hamper the Vice President 
in the performance of his Presidential duties almost as much 
as if he were tried and convicted. Indeed, he might be in a 
-better position if he were able to vindicate himself before a 
court while he is Vice President. 30/ 

In sum, although one cannot entirely be free from doubt in 
this unprecedented area, it is, nevertheless, concluded that 
the case for granting the Vice President immunity from criminal 
prosecution has not been made. 

Having established, the. proposition that . the Vice President.,, 
does not share the i rrsnun 1 t.y . sugges ted for the President, be- 
cause the various considerations which support such immunity 

do not relate directly to the Vice President, the public in- 
terest in going forward with investigation and possible indict- 
ment of the Vice President is supported strongly by two additional 
factors. 


a. The all eged presence of co -conspirators 

We understand that there are allegations to the effect 
that the Vice President was a member of a conspiracy. If. 
true, there is a substantial public interest in including the 
Vice President in the on-going investigation and possible indict-, 
ment proceedings. Failure to do so might not only preclude the 
opportunity to bring co-conspirators to justice, but also 

30 / To recapitulate we conclude that the President must be . 
denied that opportunity to vindicate himself because that. would 
interfere with the performance of his official duties, fed 
inevitably be inconsistent with his control of the prosecution 
and the pardoning power. 
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.prejudice the Vice President. 

The prosecution aiso would be severely hampered by the 
withholdirig from .the grand jury of those elements of the 
alleged conspiracy linked to the Vice-President. As a result 
the activities of the alleged co-conspirator's could .not be 
fvilly disclosed and evaluated, which might redound unfairly 
to their benefit. At the same time, the Vice President might 
be unfairly linked by, innuendo or incomplete disclosure, of 
■fades- to T.he alleged conspiracy. In short any 'resultant 
delay in the proceedings would benefit the co-conspirators, hamper 
the prosecution, and postpone a possible, exoneration of the 
Vice President. '. 

b . The statute. of limitations problem 

Another circumstance counselling prompt- presentation 
of evidence to the grand jury is that the statute of limita- 
tions is about to bar the' prosecution of the alleged offenders 
with respect to some or. all of the offenses. The problem 
presented by the statute of limitations, .would be -avoided by an 
indictment within the statutorily specified period. 

After indictment, the question whether, the Government 
should press for immediate trial or delay prosecution until 
the expiration of the Vice President's duties involves questions 
of trial strategy (.c.g. , relation to possible co-conspirators, 
as just discussed) and criminal procedure (e.g , , right to a 
speedy trial) which other Divisions may be more ' competent to 
evaluate in the light of all of the facts,. 


Robert G. Dixon, Jr. 
Assistant Attorney General 
Office of Legal Counsel 
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• -Pet#*: 

The&ifchscntan Institution 

Lwn Vlmn 1 g pFR inyo 

Deputy Assistant Attorney General *" ,3 ' w 

., - i QgitjS0,,tff. legal <fgOB&$l _ 

■ Coverage of the Smithsonian Institution 

by 

' You teKffs aafepd. ; u& for our opinion *S to whether the 
Smithsonian IosCit«t^^ £$f. required to comply with the re- 
porting, '-■ I i»iaasn, '9m ’m£«t$mxd . proce4pre,s imposed on aganolea 
of the gover»«*u,t «| the Doited Stated by the fhsjanfo® of 
Information Act (5 W.S.C. JS52 as amended by P.l. 93-502), 
the Federal ,jMyfjjOcy;.Opmi.t^ea- Act <5 tt.s.G. App. I |3(3>) , 
and the privacy Act (P.1,. 93-579). Although not free from 
doubt, it is our opinion th*£ the Smithsonian is not an 
agency of Che government of the United States of the type 
which Congress intended to fell .within, the coverage* of those 
three statutes, end stifle the present voluntary compliance by 
the Institution with the spirit of the'’ Act *' is ieowwKiidsble in 
the spirit ©f public responsibility, it is not mandated by law. 
The Smithsonian is an ostablishaieutcrBatad fey federal statutes 
in order to fulfill a basic trust obligation originating in 
the will of Jams Smithson, But it is so uniquely distinctive 
a fusion of public sad private cooperation and of Joint ection 
by all three tradicional branchet of our goverasaent that if 
«e*m$ fairly evident that the Congress could bdt have meant 
•It to bo treated as s traditional agency covered by’ the three 
statutes, 

Thi*:f#oi«siB^pn. iBi supported oof only, by elasinatian of 
distinctive features of the Smithsonian itself but by saalysle 
of those provisions of the, three, statutes which restrict their 
coverage to defined types* of governwmtal agencies, a defini- 
tion which ought pot to be interpreted to Include the Smith- 
sonian. There ia as well a considerable likelihood that each 
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of the throe statutes la intended to effect 0017 * agencies 
feltitt* within the traditional booode of the Executive branch 
»f gestoxataeat, while the Smithsonian 1* confined tonsae of 
the three baste subdivisions. 


-’■ ' '• ■• .■ • ¥. ■ ;; / :; - v " ^ ;; 

Each of the Acts in question applies only to agencies of 
the Catted States gpverumem:, In eBdh cage dMS terte "egeacy” 
It defined by > reference fee. tha basic • definition «f ftearbersa 
Included in the ddaiaetetrative Tt»t mSam Set ■ (5 Tf*S,C. f - 
SSl(l»« The APA is ttm citei section defines «* * t ageftey n ast 

tEleoh authority of the aouarnagttfc of the 
jgqiMw. whether or aot it fat within 
cop -subjects to review by another agency, hot 
does not include: ’ 

A. the Congress; 

Bv the courts of- the Baited States 5 - < 

C. The Government of the territories or 
Possessions of the United States; 

P. The Government of the Bisferlct of 
Columbia, , . . (Emphasis added,) 

The APA definition is the sole teat of coverage under the 
Federal Advisory Cwsmittee Act (5 U.S.C. App. X S3 (5)), while 
both the Freedom of Information Act and the Privacy Act in- 
clude additional guidance introduced by 1974 amendments to 
the POIA end adopted by the Privacy Act, 

for purposes of this .. . , (Act!, the term 
‘'agency" as defined in section S51(t) of 
this title, includes my executive depart- 
ment, military department. Government corpo- 
ration, Goverrancat controlled corporation , 
or other establishment in the executive 
branch of Government (including the Executive 
Office of the President), or any independent 
regulatory agency. 5 U.S.C. 1552(e) . 
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It la el«dr ; ehat the‘fe*eie ■ ^ 
all three act* -eoetfntsdir to fee t 
gvwMtttyg-^f the 
wel<sl»,aaiB3«t'&e gd' e*awM®e«l most! 

, yBUSwpii _ KfSgtSpT fiSBCa . »C?^«,p© ^ IfSCf sm uH®X?«S£ 

ei Mikes it : Cleat that ‘ the 

term "authority** was chosen a» % .matter of nomenclature rather 


than o f » 
'■the 

' »te 





iatwwins its 
"cted Print'dfJuEe 1 

3 this ' point rather '’Sp&S&i&i 


to define agency as “autfaofity*' 
rsthef thin by na®eor : f<5T», because of tbit'- 
preseat iyatfea of including one Agency 'wifeHls : - ■' 
anotb*r»r of authorising internal fei^aras et,. ; ' ; -' ,: ’ 
*divt»laB#“ to have final aathori: tf « "Author- ' 
,ity” means my officer or hoard , whether 
within another agency or not, which by law has 
authority to take final arid binding aefciea, 
with or without appeal; to eons superior 
administrative BsiSerrity. ,-> ' 


T$» same view is taken by the first authoritative Execu- 
tive branch teterpretatfun 0 'the APA, a vie* which has been 
mifimtiy adopted .fey tfe». p(Hcativc. since that date, : rj ih«r" 
Attorney General's Manual on the Adwfaiststtive Procedure Aet, 
1947, states <p. 9): 

This definition (of agency J whs adopted fe 
recognition df tfte fact that the Covarnisent 
!«■ divided not t«dy ’%^o ;ii^i««ientp* ewt- ' 
missions. and offices, but that these agen- 
cies, in turn* are further subdivided into 
canBtit ; uen^ ,! tEttitS^ which may have aft the " 

attributes of an agency Insofar a* role- 
acting and adjudication are concerned. 

It is certainly permissible to conclude frost these statu- 
tory definitions of "agency” that they were intended to apply 
solely to agencies within the Executive branch of governseat. 
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The APA, after all, 1 b as A,<tetetefcratlva Procedure Act rather 
dam a Ste wteteSfer definition ofsgency 
estptessly easludesthe Congress sat! eourte of United 
States from its coverage. That armament it considerably 
atreogtheo#! bjr Jan^oag*; ia& hM&SWy at the explanatory; 
1974 tete&se&te tp the ASIA and fheorpoteteiif In the Privacy 
Act ' tea' they relate to tee taeaningef the tana "agoacy." Y 

" s When tease - amendments ware first Introduced ’ ttt the Senate , 
they defined "agency’* te include, in addition to teles entered 
by the AM definition, "the ©sited States Postal Service, tee 
Mate! SStte ©8«*ia».ite , -ted any ettertetterity ef the Govern- 
ment at the Waited States which is * corporation and white 
receive* ' any appropriated funds.” gee' S. Rep. Ro. 93-854 , 93d 
Ceng., 2d Sees, 49 (1974), The Senate Report noted that the. 
Festal Service had taken the position that without specific 
IncluBionary language, sneadawats to the FOIA would not apply 
to it. Thus ch« teassitteO felt It oegeasary (id. at 33)— 

*“ Itjo assure the F.o.I.A.f*#] application to 
' ' 1 • •'; • the Foetal Service ■ and also to include pub- ' / / 
liely flooded corporations. . , . fteatoferel 
section .3 incorporates an expended definition 
of agency to apply under the F.O.I.A. 

the aawjh broader definition which was ultimately adopted case 
in the counterpart house bill. The House Report notes that 
(H.R. Rep. So, 91-874, 93d Gong., 2d seas. , p. 8 (1974)); 

the definition of ‘'agency* hee bean expanded 
to include those entities which may not be 
considered agencies under section 551(1). . . 
but white perform govemmentel functions and 
control Information pf interest to tbs public. 

And the Conference Report explains that tec near definition of 
%p*l»y * mbs intended to inaiade both those esncoapaassd by tee 
AM definition and other operating entities of the Government 
then existent or to fee created in the future. The criteria 
sal hut, both in the words of tee 1974 amendments themselves 
('"or other establishment in the executive branch of the Gov- 
ernment**) cad in chair history, lend considerable credence to 
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the contention that tat authority oust he within the Executive 
breach in order to be covered by' the three Acts. . 

■■■ If that is tint ease, the Smithsonian clearly is not within 
their coverage, 'It - is readily app*ra«t : chafctbe Smithsonian, 
created bydetof Cannes* as ^an estabiiCtemt^oftha Baited 
States feet the charter if. the Smithsonian, 5 28 tJ. 8se * s |41et 

•cq.) 

*&y stratehaft^ bfe considered ^Ijai- 

dependent regulatory agency." The Smithsonian, headed by a 
Boerd'-Cf Beil's- «:s,aijr of whose meuijets are drawn from the 
tagtileteive branch, nine from the genaret public , one from 
the Judicial breach, and only one fro®: the Executive branch,!/ 
is not an caracutlve agency df the go v e r nm ent, ? Borawber of 
the Saithscttiaft’a Baa^d of fcagant* t* appointed by the Presi- 
dent; of iti sevas taea'tt«*to«rs tsa hold office- ■<* officio end 
fifteen «r* appointed bytheCengrese. Bat if ‘St^S3S»oaten 
warn so "executive agency** this cede of appointment might, 
raise »eriC«« eernjitttntlon*! <pro * tine*, ttt tt» s*n«e that the 
Congress aannotappoint executive officer a of the United 


States (Gonstitmtfaa of the United States. Article II, Section 
2, clausa 2). That being eo it could be argued that the 
Smithsonian is either' An «*» of the Congress itself (and by 
definition not an agency) or a body entirely separate from 
the govemmant o£ the United stacaa utilized to fulfill t*uat 
obligation* ereatad feyan Kngiioh will taxi authorial by en i. 
English Court of Chancery. Under either, of these interpttsta- 
tlons tbo 8attfch««nian weald sot appear to qualify. a* “an 
authority of the government of die frtitsed- 


Vet there Is 'a still mure compelling argument leading to 
the conclusion that fra Smith* oatlan Is not included within the 
three statutes in question. The nature of the Smithsonian 
Institution is so widely different from the kinds of agencies 
otherwise included that it is apparent Gongreaa oottld not 
have intended to place if late the seas category. This argu- 
ment is addressed in Part XI of this mesaoraadum. . :•? 

l/ The Vice ’president,’ ’’fries ha acta as President of the Senate, 
presumably is an officer of the -legislative, breach. 
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tfaedefinltion cf sgettcy ia the ARk i* not 
. «sr ■*» m&gtm it ' h*» received i*Kehap*ttw! 
noag varhaoative'Nip* hyaaiwiaifa and - 

*£ any session of that Act. Sg$, for u ,«so»8pab» t K. A 
90*1*+. -Ada&rt»t satdte« law lwaitija*. fl.Ol <lMS)tfy?*e&Satti:, 
k ' ‘ ' ' ' “■■• ' " ; Central of . Ettralga :fttoanfe 


ifiaftkt. IH 

^gSg g g tgjggf 'WP- 

0713^6?, 



^53®**8rter3UI^V'.-« ' KiiA'ft 15?- 

i|ttcAt4w» «*afc : wtt* Ctfe. Br-asfe eeaeaad. 
acceptance is the cm® developed by Fteadssan— 

,stra*£v« «&*ney 4s * part of gowenweat 
is "geeotnlly independent 4a the exa*»4»e 
of [it# $r j&mpftfeMMKr eodvhldh '%y*l*ar.fcaA author- 
i .. jj, ity to take £ 40*1 and binding eeCixai'* af&tatlng 
' A^e..a^,ghts ajr|' obligation* tf£ individuals, *. . ■- 

, :r...*. . '. partj^als yly , by th* characteristic procedurea , - - ■ > * ' 

,-: . Fresdmm,.^- 

..... supra, afe ft*. ... •, " • 

Sottcie adopts that definition imthusiastically, aadieitseif 
mentioned with approval Is the House Reports on the 1974 
aatentoeBt8. ! r -tost eases aeenfco adopt both the ''separability" 
test stated above sod an emphasis on "substantial independent 
p«»»«s9fi4,by the a^ey In question. Sea, e.jj. , 

* ‘ v« EeneRotlatljm Board. 

‘ elted. 


F. 714-5 Sir, 1973) » and ease# 

In some other cases the focus necessarily shifts from the 
hind 'Of aoyferhaBatal authority poeaeseeti by the asserted agency 
to whether that bi>3y is in : feat ah inBtruaaatalifcy of the 
gevorajaant htratll. '■ ". Ta-T"^. ■-.•- \*-C ,■ '•■;«?■■ 


. ... . ,,.fhat was precisely the question in Idafrardo vy _ 

(flv» D r Ct-' Jal7 28» 1975) , wheal the 
court m$ faced with the question whether cfea Satlehai Academy 
,.ct & .Sciences was cowered by Chase a«ae threeetatrate*. the 
court thorn found that the traditional ’‘Independent authority*' 
, test, while helpful, was not dispositive in eases where the 
very question wan whether the assarted agency was goweroewtatal 
in the first instance. That court, and others whieh have 
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considered the soae qaestteft , found chat on exgjsinatnteo of fee ■'• 
nature of the bust# concerned and tts relation t» the operations 
of goyggBaeat was tweeeMiry fco determine natter it, too, was 
"of the itovarasieat: bffefae $nit*4 Sfcast**,*^/ Bitiisotely the 
teat w«# whether the organisation osrfecsusd governmental fwie- 
clone of the administrative sort as fi part of govertroertfc. A 
brief review of the origin, structure, end operations of the 
Smithsonian Institution plainly demonstrates tint it. Is not ths 
oarfcyo# inetmaentellty of the United States which theCsmgtea* ' 
Intended to include, altlter as "fthainiatiitiwe® within the 
APA end ?A5&, or as "e*ecutiyfe* , ot "regjalstory’* under the 1974 
iwaadwents to the K>IA and their Ineorporation in the Frlva&y’ 
Act., 


B, The Smithsonian Institution is an estahlisimnt con* 
o Elected for the Increase and diffusion of knowledge among men. 
20 O.g.C. $41. The Institution began with a bequest by an 
Sngilshsna, James Soithson, te the Watted States for those 
purposes. Tha bequest was accepted and has since been treated 
fey th» United States *a a soles® testaawntary tract Independent 
ef any traditional branch or tele of govem»c»t feat operated 
as a responsibility of the Ration. Managefiwnt of the Toatltit- 
tioa la vested In a Board of Regents drawn free among ®H .three 
branches of the., government, hot with a severity of member# 
from the general public. Tbe Chief Justice of the Waited 
States, who serves m Chancellor of the institution, and the 
Vice President are by law mes&ers of the Board of Sogentft. Ail 
other members are appointed by the Congress. 20 tl.S.C- $43. 

The Institution possesses substantial trust funds, part of 
which are held in trust for ,tt fey the Treasury, derived both 


2/ See, ' V.^TT 
of Heal tit. ■«* 


io«. 


Protect. lac, v. tcoartrocat 

2d 238 (B.C. fir. 1974). 


P. 


Suite where the defe 


tton Is eancedely te ’’agency" 


for most cases its performances of "private” or "noa-ageaoy" 
Sanctions In others may prevent release of information acquired 
by it In the nonsageney context. Saucfa. W&VA (Office of 
Selene® and Technology as both agency and presidential staff); 
Share v. PMC (D.C.B.C., Civil So. 75-1428, Set. 15, 1975) 
(TOIC-ln role afi State court-appointed receiver bank - not re- 
quired to release confidential financial records of bank In 
receivership In response to an TGI request.) 
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from James Smithson's original bequest and! tom the subsequent 
ganeroattyef _>ther private ; ckisarA, ' It mptsfm ss»y persons 
eho areeospensfafced entirely fraa tbe' ttBst' ifeMa of tie : ' 
Institution, including it* chief executive officer, the 
Secretary, and it has tong carried oat winy activities with 
solely private funds, using no appropriated monies o* fed- 

Whlle the Smjthaeaiaa h&c Always been an irtatrnawatiility 
of tfe* Cnlted states since It Is estafelisfiedto fulfill tS» 
njrtrica’efcrwst obligations, it has also been long recognised 
as distinct fro® the ordinary govern mental s true tore of the 
nation, the Senate ' 6os»ittee Report ■ supporting " the ' ‘original 

-<&* Institution teeegpiged this 
special natnre of the Institution when discussing how the 
trust funds were to be bandied; 

Tha ftrnd given to the united States by 
Mf.- Smithian*! vitl, ■ id howlae, snS never 
can become* part of their revenue; they ■ 
cannot claim or take it for tfaair own bene- 
fit; they can only take it As trustees, to 
apply to the charitable purpose for which it 
vm intended by the donor. (Quoted in Sheas, 

The Smithsonian Institution. at 139 (1879)). 

The aam point is repeated , with great authority, throughout 
the history of the tmtdEtwtion. Chief Justice taft in 1927 
s aids •- 

I west wake clear, gentlemen, that the Smith- 
sonian Institution la not, and has never been 
considered a government bureau. It is a 
private Institution under the guardianship 
of the Government . 

Another Senate Report, issued in 1855 in connection with the 
unsuccess effort to compel tho Smithsonian to. become a 
major national library as ah operating organ of government, 

3/ 5 Stat. S4. ' - - - * - 
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note* that the erase monies are not to te tW for the gow- 
emBeatal purposes of the United Stafe«», botvl» t ixeam- to ' 
apply tfae,ijjR 5 «asft «>wr diffusion of knowledge awsng winkind 
generally, Biases* annr*. -: pp. 563*4. ••• •**• '■« -v - : 

' ,. ’ t?S?m ‘ V~ -?*■.. .■ '•• '<• •• •'■■■'— 's/'*'-'-'- 1 ' 

.-.-.■Two ttther ehijef Justices ol ttelWted States, -“ear 
acetate eecsslotia , also the unique character* Kh3 

Independence ef the Smithsoaian. Chief joatttfcStoae opposed 
extension a f aw^ sftygy.- federal tetir^wat^eeyesege' to hnploy- 

fhadjs becauee-it :• >* - • : >. a\s=U - ■" 

might jeopard l*e the private stems of the 
8mtfchaa»iSTt restitution . < w <aad titifitab-hftve- '•"• 
the affeeteftavalldaelhg the Trusts which 
«re adainiaterad for the benefit of those 
Institutional Those Trusts contemplate that 
the ■ private -character of the Salehstraian 
Institution and 'the national Gallery o£ Art 
Shell continue and that certain of their 
employee* shall reaain private employees, f '•• .■ 

(Letter to Civil nervice CoBwiaalon, Jane 
15 . 1943 .) . - ■* '■ • ' 

©lief Justice Hinson anted that 

Absolute control over the appointment, compen- 
sation, dtretfeion and removal of the trust “ 
food employees of the Smithsonian institution 
Is vested In the Regents of the Institution 
hy>itha v *■ mmmax. Cbettrar to Chairman, ■ . 

Civil Service Comaxis^ioo, Hay 4, 1952.) 

Thus, in his view Smithsonian trust fund employees were not 
subject to Civil Service Commission regulation as federal 

employees.. :••■:>■• - **■ ■■'•>" ; ‘ 7 - -■ 

The Institution is an establishment unique unto its own 
terms, crested to further privets ends which coincide with 
public desires, ft* range of activity is Jjasense, covering 
the satire spectrum of educational, scientific, end cultural 
activities. Its unique blend of public and private expertise 
and resources enables the Smithsonian to undertake plans and 
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actions which would have beam beyond the authority or pocket- 
book of either alone. As the trust instrumentality of the 
United States, the Institution has created a repository of 
knowledge sad beauty «tthq Be ! in. the history of mankind, freely 
available for public Inspection and study. Under its “prieste” 
trust mandate tike Smithsonian has sponsored and undertaken 
the development of musical, literary and scientific efforts 
which mi|iit «nll hem b«en: eateide -the authority of a purely 
ggyernaantal agency. Acting with both public and private 
support , the Smithsonian has preserved a vice of our past 
end a viajUai ef sur future with special value fen all ma nk in d , 
whether ofJteeriftiB. eltirensbiporiroc. 


This mixture of resources and accomplishments is one 
wifehout ce^terpart in tha oaited states, end- tenant lightly ' 
be tested into a .madid asant to, accommodate the cpcmfoAplace 
instruments of day-to-day federal administration and tegnia- 
tien, Th*» Smithsonian performs twme of the purely operhfeional 
ftwptloBo ef goveraaent which have been given such significant 
weight-, i» 4at«f3oi»aeiofie of Agency status in other taste, It 
neither makes #*!«&, of general application finding the public 
nor adjudicates disputes of that character, tt. lashes .no. 
orders* . It regulates no industry or profession, Although 
created- hy.thf, United - States .as «n Instrument; of oatioml 
trust, it play* no part .in the process, of administration, 
regulation, and government. K is not a "Qoveruiaaus eerp'ora- 
don, M or a *^varnsBat-coatrolled corporation,” and-- with a 
governing body headed by the Chief of the Judicial branch end 
largely appointed by the legislative brsnch—c«SQofc be viewed 
as an establishment within the Sxecutive branch of gayernawat. 
It neither functions under the President nor is It accountable 
to him. In sum, the aalthsoalan Institution l* hot a body of 
the kind described in the three Acte in question. 


The strength sad thrust of those three statutes is their 
concept of public accountability and public responsibility 
the operation e£ federal Agencies. They were dpt intended to 
be applied to instrumentalities of the United' States. which do 
not, -fill «a adainietrative, oparatiotel,-: regulf tety, or erecu 
five tele within the government. Thus, the Smithsonian Tnstl 
tutlon is not within their mandatory coverage. 
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JUN 1 is Jy /4 

MEMORANDUM TO HONORABLE WILLIAM E. CASSELMAN II 
Legal Counsel to the Vice President 

Rat Draft Standards of Conduct for the Office of the 
Vice President 


This responds to your request of May 31, 1974, to Mr. Ulraan 
for our views on the draft Standards of Conduct for the Office 
of the Vice President. 

It appears that for general purposes you believe that 
employees of the Vice President's staff should legally he treated 
generally in the same manner as employees of the Executive Office 
of the President. In that regard we note that your draft Stand- 
ards of Conduct, with minor exceptions, tracks 3 CFR Part 100, 
the Standards of Conduct applicable to agencies in the Executive 
Office of the President, all of whose employees are plainly in 
the executive branch. In that connection you state in section 
1(c) that "the standards set forth herein reflect prohibitions 
and requirements imposed by the laws of the United States.” This 
is true, of course, as regards 18 U.S.C. 202, 203 and 205, whieh 
apply to employees both in the executive and legislative branches . 
On the other hand, 18 U.S.C. 207 (post-employment prohibitions), 

IS U.S.C. 208 (acta affecting a personal financial interest), end 
18 U.S.C. 209 (salary of officials and employees payable only by 
the United States) , apply solely to employees in the executive 
branch. This raises a legal Issue of importance. If a criminal 
prosecution were brought against a particular employee on the 
Vice President's staff for an alleged violation of IS U.S.C. 207, 
208, or 209, the employee could raise the question that these 
prohibitions are inapplicable because ho is paid from funds 
appropriated to the legislative branch (assuming that to be the 
caBa) , and because the Vice President under the Constitution is 
primarily in the legislative branch. We need not, however, reach 
this difficult question because there is nothing to prevent the 
Vice President by regulations fro® imposing the same general 
standards on ail his employees, whether they are in the executive 
br legislative branch, as are imposed by the President under 3 
CFR. Part 100 on employees in the component agencies of the Execu- 
tive Office of the President. Indeed, we chink that this is a 
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salutary policy. But even If criminal sanctions may not be 
imposed cm the Vice President' a employees to the extent that eoisie 
or all of them are in the legislative branch, there are other 
leaser sanctions which eight be invoked sueh as reprimand, dis- 
missal, or other forms of appropriate action designed to dis- 
courage any conduct that my result in, or create the appearance 
of, potential conflict by employees in the Vice President's 
office. {Sac section 25 . ) 

For the foregoing reasons we do not believe that the 
authority of 18 D.S.C. 207, 208 and 209 should be cited as 
though they were clearly in point. Sather they might better be 
referred to merely as a source reflecting the underlying purpose 
and spirit of the particular standard of conduct involved. 

Tills approach would call for technical changes as follows : 

P- 8, line 5 : 

Add "of." prior to IS tj.S.C. 20S. 

P. 10, lines 7, 9 : 

On line 7, delete the words “pursuant to 8 208 of Title 
18, United States Code." Add after the word "employee" on line 
9 of p. 10 the following i (ef. 18 O.S.C. 208). 

P. 10, lines 14-16 : 

Delete the words on lines 14-15 "pursuant to the provisions 
of section 208 of Title 18, United States Code" and on line 16, 
"or section 206 of Title 18." 

P. 12, lines 6.13.19-20 ; 

Add the word "cf." prior to the statutory references "(IS 
U.S.C. 207(a))," "(18 U.S.C. 207(b))," and "18 U.S.C. 209.” 

P. U, lines 15-16 ; 

Delete the words “207 of Title 18, United States Code" and 
add in their place "10(a) (2), (3) hereof." 

P. 15, lines 2-3 ; 

Delete the words "for in sections 205, 207, or 208 of 
Title 18, United States Code," and add in their place, the word 
"herein." 

- 2 - 


VerDate Nov 24 2008 


14:48 Oct 08, 2009 Jkt 038236 PO 00000 Frm 00504 Fmt 6601 


Sfmt 6601 S:\GPO\HEARINGS\38236.TXT SJUD1 PsN: CMORC 



499 


?. 15. line 10 : 

Add the word “ef.” prior to "18 U.S.C. 209." 



Add the word "ef.” prior to "18 U.S.C. 207(a)" on p. 26. 
and prior to *'18 U.S.C. 207(b)" on p. 27. 

3?. 32, last line : 

Delete the words "18 U.S.C. 208 or." 

In addition to these technical suggestions, your atten- 
tion is called to the following matters: 

Sec. 4(b), p. 3, 3 lines from botto m: 

Add after the word ‘'Commission," the words "and the 
Department of Justice." 



Consider shortening the period of notification to "30" 

days . 


Sec. 13(b) 


17, lines 4 to 12 : 


This subsection would permit reimbursement for travel and 
subsistence expenses in connection with official Government duties 
from a professional organization such as the American Medical 
Association. Such reimbursement may raise the question as to an 
unlawful augmentation of appropriations. See 46 Comp. Gen. 689 
(1967) s 37 Comp. Gen. 776 (1958). Moreover, we question the 
policy of such a provision from the viewpoint of appearance. 

The AKA is a recognized lobbying organization whose activities and 
position are frequently controversial. It Is often interested in 
important legislation being considered by the Congress. In some 
instances , the Vice President may decide to take a position re- 
garding such legislation. We do not think that employees in his 
office should be In a position where it could appear that they 
are under obligation to the Association. Possibly there is less 
likelihood of such appearance problems where the American Bar 
Association is concerned, but that too is not entirely remote 
as, for example, concerning "no-fault" insurance legislation. For 
this reason we would suggest deleting proposed section 13(b)(3). 


3 - 
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Sec. 2i (a)(2). (3). v. 26 : 

Prior to the word "matter” (7 lines fro® bottom and on 
last line), add the word "particular." 

See. 22, p. 29 : 

We note that the draft does not contain a provision like 
that contained in 3 CIS. 100. 735-22(o) , which expressly pro- 
hibits employees in the agencies in the Executive Office of 
the President fro® engaging in political activities under 
the Batch Act and activities barred by 18 U.S.C. 602, 603, 

607, and 608. The Hatch Act applies only to employees in the 
executive branch (with an exception fox employees paid from 
the appropriation for the office of the President). 5 U.S.C. 
7324. This raises an issue somewhat like that involving 18 
U.S.C. 267, 208, aod 209, discussed above. However, applica- 
tion of the Hatch Act is basically a matter for the Civil 
Service Commission, and we are reluctant to comment cm the 
issue without the benefit of the views of the Commission. We 
have not consulted the Commission, but suggest that you may 
wish t© consult it. Should any problem arise in this area, 
we will be happy to assist. 

We think that all employees in the Office of the Vice 
President would bo subject to the provisions of 18 U.S.C. 602, 
603, 607, and 608. Those provisions are applicable to all 
employees of the United States, Failure to bring these sec- 
tions to the attention of employees may lull them into a sense 
of false security, and possibly even be misleading where the 
other prohibitions listed in 3 CFR 100.735-22 would apply to 
employees in the Office of the Vice President. 


Robert 6. Dixon, Jr. 
Assistant Attorney General 
Office of Legal Counsel 
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Lawrence ft. Silbcrraan 
Deputy Attorney General 


2 0 1374 


Robert G. Dixon, Jr. 

Assistant Attorney General 
Office of legal Counsel 

Whether Governor Rockefeller, if appointed as Vice 
President, is required to execute a blind Crest in 
* ~ co avoid possible violation of IS 0.8.0. Xm. 


This responds to tbs above qaestieo presented to ttp* tfitoan 
by Hr. Wlidaretter orally. Vac reasons dieeuased hereafter. our 
answer is in the negative. The Vina President would, however , 
have t» dtaqualAfyfeiaself .fees participating as an officer in the 
executive branch la particular matters which have an effect on hi* 
personal financial interests or those of bis wife or minor children, 
if any. 

1. 18 0.8. C. 208<a), so far as relevant bore, requires an 
officer or employee of the ’'executive" branch to yefrsin from 
participating personally and substantially in any particular gov- 
ernmental waiter in which, "to Ms knowledge,” he, MS spouse, 
or ainor child has a financial interest. If ha does not aC So, 
he is s»d»Ject to criminal prosecution.. 

2. Prior to enactment of the conflict of interest, law la 
1862 ^a«w IS 8.S.C. 202-208) , * acn-seatutory procedure had been 
devised for President Eisenhower and other executive branch 
officeholders designed to obviate conflicts of interact problems 
arising from their substantial financial holdings. This was the 
so-called "Blind Trust.* The appointee catering governaent service 
placed bis holdings la a trust held by an independent trustee, 

the trust to tsrdbaate on the appointee's completion of his gov- 
sswsaat service. Th® appointee was not informed as to the sale 
of assets deposited in the trust, or os to what new assets were 
purchased, act did he have say power of control over the assets 
in th« trust during ice duration. 

The viqv has been expressed by a leading authority an the 
conflict of «u*erest law that the requirement of "knowledge for 
prosecution «sjd«r section 208 . . . lends statutory sanction to 
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the /blind trustT procedure established for President BiaeahOWer 
and otters to xlield shew fro® conflict of interest problems , . 


3, The conflict of interest statute, however dews . 
its teres apply to * Press dent or Vice President. But the 
tonggng e of the bribery statute (Id B.8.C. 201). enacted *e 
•nan fetes as the conflict of interest statute, applies t< 
•on who has been nominated or appointed totes ptelte ps 
IS O.S.C. 201<a) . Thia language appears to be broad enough 
apply to a Vice President: aostostea and appointed 
Yifth Amm&Mnt. Absent say contrary evidence of 
intent, to ara inclined also to conclude teat 18 5,8 
to tee n.m President. It is arguable, however. 
Constitution ho Is primarily in tea- l e gis l a ti ve 
therefore. IS O.S. 6. 208 is inapplicable. On fete 
Vice President also performs executive functions 
psrttcipatloa to all Cabinet msefeto&e and, fey 8b 
to fete Hatloaal Security Council, among others. Itt 
Executive carder , the Vice President is a member of 
Council. On teeoe occasions, fee is serving as an 
executive branch. 





4 . However, even if tee Vice President is regarded as subject to 
18 B.S.C. 208, teat section does not require hte to put his finan- 
cial holdings to a blind trust. Indeed section ZS8 makes no 
reference whatever to a felted trust. If ho does not establish a 
blind trust, he would be obliged by * action 283 to disqualify 
himself from participating personally end substantially to any 
^.a rticular matter in which, to hi* knowledge, te, hie- spouse, utote- 
ehild or organisation to Which he 'is serving as officer* director, 
trustee, or partner has a financial interest. Bat it is doubtful 
but possible teat any such matter would arise as to a Vice Pt*8i~ 
dent. 


*/ Boswell B. Perkins, The Hew Federal Conflict of tejmsm 
tows, 76 Bsrv. i». Rev. U13, ® 0-963) - See also, tea Report 
oTthe Special Committee, Association of the tor of the Gity 
Of Haw York, Conflict of Interest and Federal Service (1960) , 
pp. 249-30. 
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. MEMORANDUM FOR RICHARD T. BURRESS 
Office of the President v . 

Sa: Conflict of Interest Problems Arising 
out of the President's Nomination of 
Nelson A. Rockefeller to be Vice 
President under the Twenty-Fifth 
Amendment to the Constitution 

. This responds to your request to consider various conflict 
of interest questions which may arise out of the nomination 
by the President of Mr. Nelson A. Rockefeller to the office 
of Vice President in accordance with the Twenty-Fifth Amend- 
ment . 

Preliminarily, we have no knowledge of the extent, scope, 
or nature of Mr. Rockefeller's financial interests, nor do we 
know to what degree the president will delegate functions to 
the Vice President, the discharge of which may possibly give 
rise to an actual conflict of interest or create the appear- 
ance of a conflict of interest. Moreover , the legislative 
history of the Twenty-Fifth Amendment, pursuant to which 
Mr. Rockefeller has been nominated as Vice President, is 
silent as to possible conflicts of interest; the subject does . 
not appear to have been of any concern to the Congress when 
it proposed the Amendment. 

If there is any statutory provision which deals with 
possible conflicts of interest of a Vice President, it is 13 
U.S.C. 203 (Appendix A). In brief, 18 U.S.C. 208(a) requires 
an officer or employee of the "executive branch" to refrain 
from participating personally and substantially in any partic- 
ular matter in which "to his knowledge," he, his spouse, 
minor child, partner or organization in which he is serving 
as officer, director or trustee has a financial interest. 
Provision is made in section 208(b) for waiver of the dis- 
qualification requirement where the outside financial inter- 
est is deemed not substantial enough to affect the integrity 
of the employee's services. By official interpretation, a 
waiver is also available if the employee renders services of 
a gener.al nature from which no preference or advantage may 
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be gained by any particular person or organisation. In 
addition, a "blind trust" procedure has been developed to 
deal with situations in which the divestment of financial 
interests by an employes at the time of his Govamoent 
employment is not feasible. . 

In this setting, our discussion hereafter may ba sum- 
marised as follows : 

1. Section 208 does not expressly apply to either the 
President or the Vice President. Tha legislative history 
shows no such intention, and contains some indication to the 
contrary. The text of subsection (b) of section 208, by 
referring to "’the Government official responsible for. appoint- 
ment to his position" tends to indicate that tha section 
applies only to appointed officials — which category, at the 
time section 208 was enacted, could not include tha Vice 
President. Some doubt exists as to the constitutionality ' 

of. applying section 208 to the President; and such doubt is 
avoided with respect to tha Vies President only because hia 
single constitutionally anunexated function (presiding over tha 
Senate) is not an "executive branch" function — which fact 
removes it from the reach of section 208, but also arguably 
removes the Vice President from coverage. For these reasons, 
it seems likely that section 208 would not ba interpreted to 
apply to the President or Vice President. . . 

2. If section 208(a) should be construed to apply to the 
Vice President, he can disqualify himself from participating 
in a particular matter in which he, members of his family or 
business associates have a financial interest. If the Vice 
President's interests in a matter are so insignificant as 

not to affect the integrity of his services or if he will 
render advice of a general nature from which no preference 
or advantage over others might be gained by any particular 
person or organization, the President may grant the Vice 
President a waiver from the coverage of section 208; 

3. Mr. Rockefeller may execute a blind trust of his 
financial holdings, which may negate the element, essential 
to establishment of a section 203 violation, that "to his 
knowledge," he, members of his family, or his business . 
associates have a financial interest in a particular matter. 
He Is not, however, required to take this step, so long as he 
disqualifies himself as section 208(a) demands , 
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4. Following the precedent established by David Packard, 
when confirmed as Deputy Secretary of Defense, Mr, Rockefeller 
may agree to devote any profits derived from his financial 
holdings while he serves as Vice President to charity. Once 
again, he is not required to take this step so long as he dis- 
qualifies himself as section 208(a) demands. 

5.. Of course whether or not section 208 is applicable 
or is avoided by one of the above-described devices, Mr. 
Rockefeller will as a practical matter have to provide what- 
ever financial assurances the House .and Senate require as a 
condition:, of his confirmation. 

1. The l anguage of section 208 . 

Section 208 (a) prohibits an "officer or employee of the 
executive branch" from participating as such in a partic ular 
matter in which, "to his. knowledge, “ he, his spouse, minor 
child, partner or other business associates with which he- is 
connected, have a financial interest. In this respect section 
208 is unqualified. However, section 208 does not refer to, 
or specifically cover, the President or Vice President. More- 
over, the legislative history of sections 202-209 (the conflict, 
of interest provisions) , as evidenced by committee reports and 
debates in the Senate and the House of Representatives, fails 
to demonstrate that section 208 was intended to apply to the . 
Chief Executive and his immediate successor. In seeking to 
ascertain the intention of Congress, reference may be made to 
the report. Conflict of I nter est and Federal Servi ce (i960) , 
prepared by the Special Committee on the Federal Conflict of 
Interest I.aws, the Association of the Bar of the City of New 
Xork (Bar Association Report) , where it was said (pp. 16-17) : 

The’ role of the Presidency is a vital aspect 
of the administration of conflict of interest 
restrictions in the executive branch, and the proper 
function of the Chief Executive in this field is a 
major center of consideration in this study. But 
the conflict of interest problems of the President 
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and the Vies President as individual persons must 
inevitably be treated separately from the rest of 
the executive branch. For example, as Chief of 
State, the President is the inevitable target of a 
running stream of symbolic gifts pouring in from 
all over the world, for reasons ranging from the 
best to the worst. The uniqueness of the Presi- 
dent’s situation is also illustrated by the fact 
that disqualification of the President from policy 
decisions because of personal conflicting interests 
is inconceivable. Personal conflict of interest 
problems of the Presidency and the Vice Presidency 
are unique and are therefore not within the scope 
of this book. 

While the recommendations of the bar Association Report 
were not entirely accepted in the hill as enacted, both the 
House and Senate committees reporting on the bill and members 
of Congress in debate paid tribute to the contributions made 
by the Bar Association in the ultimate formulation of the 
bill. See, e.g., H. Kept. So, 748, 87th Cong., 1st Sess. 8 
(1961); S. Kept. No. 2213, 87th Cong., 2d Sesa. 4 (1962). It 
sasms most unlikely that disagreement on so important a por- 
tion of the Bar Association ' b position, that personal conflict 
of interest problems of the President and the Vies President 
"must inevitably be treated separately from the rest of the 
executive branch," would have gone without mention in both 
congraasional committees and in floor debate. It seems more 
reasonable to conclude from this legislative history that 
Congress in speaking of an "officer or employee of the execu- 
tive branch" in section 208 meant to include solely those "offi- 
cers of the United States" who receive their appointment from 
the President under Article II, section 3, of the Constitution 
and those subordinate employees who are employed by various 
departments and agencies of the executive branch. This con- 
clusion io strengthened by the fact that the exceptions con- 
tained in subsection (b) of section 208 assume the existence 
of an "official responsible for appointment" of the officer 
or employee in question. It is possible, of course, that 
this was merely meant to indicate by omission, the unavail- 
ability of an exception for nonappointed of fleets or employees; 
but one would think that an exception mechanism would be more 
necessary for the President and Vice President (if they were 
covered) than for other officials. On balance, subsection (b) 
tends to negate coverage of nonappointed officials- -into which 
category, before the Twenty-Fifth Amendment, the Vice President 

Invariably fell. 
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These considerations o£ legislative history and statutory 
language are buttressed by two canons of statutory construction 
applicable in this case. The first is that interpretations 
.which give rise to serious questions of constitutionality 
should be avoided if reasonably possible. The effect of 
applying section 208 to the President is arguably either to 
disempower him from performing some of the functions pre- ■ 
scribed- the the Constitution or to establish a qualification 
lAr for ‘hi 3 serving as President (to wit, elimination of financial 
“o conflicts) beyond those contained in the Constitution. The 
- same may be said with respect to the Vice President, unless 
the Vice. President’ s only constitutionally prescribed function; 
(presiding over the Senate) is not covered by sec'tion .208 
because it is not an executive act (in which case; it can be 
asserted, as described below, that the Vice President ia not 
an officer of the executive branch and henee not covered by 
section 20S with respect to any of his activities) . In any 
event, whether or not application of section 208 to the Vice 
President is constitutionally questionable , it would sedm 
that any reasonable construction of the statute would treat 
the President and the Vice President alike. Since there are : 
clearly constitutional problems with respect to the President, 
the statute would probably not be interpreted to apply to 
either official. 

Another canon of construction calls for strict construc- 
tion of a criminal statute— which is what is at issue here. 

It would be strange for Congress to subject the President and 
the Vice Prasident to possible criminal prosecution without 
naming them explicitly on the basis of such converted issues 
as those discussed above. This is not a situation like the 
bribery statute (18 O.S.C. 201), where from the nature of the 
offense charged, no one, however exalted his position, should 
safely feel that he is above the law. 1/ 


1/ It may be noted in this connection that in the proposed 
new Criminal Code, section 111 of S. 1400 defines "public w. 
servant" to include a "United Ssateg official” which in turn 
explicitly includes the President and Vice President. But it 
is proposed by section 338 of the bill to place the provisions 
of 18 U.S.C. 202-209 in title 5, U.S. Code, where a clear-cut 
distinction has always been made between the President on one 
hand and employees in the executive branch on the other' for. 
whose conduct the President is authorized to prescribe regula- 
tions. See, e,f>, , the Hatch Act, 5 U.S.C. 7321, 7322, 
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Although we think that these arguments are dispositive 
of the matter, without regard to them it can be argued that 
the Vice President is not an officer of the executive branch 
within the meaning of section 208, but rather primarily one 
in the legislative branch. See Appendix B. ' 

2. Disqualification under section 208(a).; waiver 
under section 208 (b) . ' 


If section 208 (a) were to be construed as applying to a 
Vice President, this factor does not disqualify Mr. Rockefeller 
from serving in that office. In order to- comply with that 
provision, he is merely required to disqualify himself from 
participating in particular matters in which, "to his 
knowledge," he, members of his family or business associates 
have a financial interest. However, section 208 does not 
require the officer subject to it to remove himself from 
every situation. Section 208(b) authorizes the Government . 
official responsible for the appointment of. the officer or 
employee (here the President) to grant the latter an ad hoc 
exemption if the outside interest in the matter is deemed not 
substantial enough to have an effect on the integrity of his 
services. Financial interests of this kind may also be 
exempted by a general regulation published in the Federal 
Register. Moreover, in dealing with waivers under section 
.208(b), President Kennedy, shortly after the conflict of 
interest law was enacted, stated (memorandum of May 2; 1963) : 

Whether an agency [here the President] should issue 
a general rule or regulation and, if it [he] does 
so, what standards it [he] should set are questions 
which should be resolved by each agency [the 
President] in the context of its [his] particular 
responsibilities and activities. 

The same memorandum also stated that the power of exemption may 
be exercised under section 208(b), if the employee "renders 
advice of a general nature from which no preference or advantage 
over others might be gained by any particular person or organi- 
zation" 2/ 


2/ Although President Kennedy, referred to “special" Government 
employees, section 208(a) does not distinguish between special 
and regular employees, and both classes, are covered. We are 
reliably advised that the President intended his statement on 
waiver in this regard to apply across the board. The substance 
of President Kennedy's statement has been embodied by the Civil 
Service Commission in Federal Personnel Manual, App. C, 735-C-l 

(Co,nt’d) 
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While vie do not know at this time precisely what duties 
the President will delegate to the Vice President, it is 
entirely possible that the Vice President will be able to 
discharge many of them efficiently and effectively pursuant 
to a Presidential waiver under section 208(b), without actual 
or apparent conflict of interest. 

3. The blind trust and the statute 

We have seen that section 208(a) requires as an element 
of the offense that the officer or employee have personal . 
knowledge of his disqualifying interest. 

Prior to enactment of the conflict of interest law in 
1962, a procedure had been established for President Eisenhawn® 
and other officeholders such as John A. McCone of the Atomic 
Energy Commission, intended to obviate conflict problems 
arising from substantial stockholdings and other financial 
interests. This was the so-called "blind trust."' The official' 
entering Government service placed his securities in a trust 
held by an independent trustee, the trust to terminate on the 
official's completion of his Government service. The official 
was not informed as t® the sale or purchase of securities in 
the trust, nor did he have any power of control or distribution. 

The view has been expressed by a leading authority on the 
conflict of interest law that the requirement of "knowledge 
for prosecution under section 208 . . . lends statutory 
sanction to the 'blind' trust procedure established for 
President Eisenhower and others to shield them from conflict 
of interest problems . . . ." 3/ Apparently, the blind trust 
procedure has been accepted by Senate committees considering 
nominations of officers in the executive branch, who for various 
reasons were unable or unwilling to dive3t themselves of their 
financial interests. 


2/ (Cont'd from p. 6) 

of November 9, 1965. Tnis was done pursuant to section 703(e) 
of Executive Order No. 11222 of Hay 8, 1965. 

3/ Roswell B. Perkins, The New Federal Conflict of Interest 
Ea»3 , 76 Harv. L, Rev. 1113, 104 (1963T7 
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This doss not mean that in the view of the Department of 
Justice a blind trust ipso fac to immunizes the settlor from 
the operation of 18 U . S . C . 208. It, for example, Mr. Rockefeller 
owned §10 million worth or Standard Oil stock, he might be 
under a legal duty to assume that he still owned .the stock ■ 
unless he received notice that the stock had been sold. Accord- 
ingly, if Mr. Rockefeller decides to utilize a blind trust of 
his financial interests he should disqualify himself from 
those transactions which possibly relate to companies in which 
he holds substantial blocks of securities until beaas certains 
that in facttthose securities are no longer held in his port- 
folio. If he adheres to this principle, he can still dis- 
charge many important duties which the President sees fit to 
delegate to him without fear of violating the conflict of 
interest statute. ' ' 

4. T he David Packard pre c edent. 

Beginning about 1953, and until David Packard took office 
as Deputy Secretary of Defense in 1969, it atas customary for 
the Senate Armed Services Committee to require Defense Depart- 
ment appointees to dispose of their stockholdings in Companies 
doing business with the Pentagon.— When David Packard was 
under consideration by the Senate Committee to serve as Deputy 
Secretary of Defense, he explained that his holdings in the 
Hewlett-Packard Company, a Defense contractor, amounted to about 
3,550,000 shares, and that the sale of the Stock on the open 
market would have a harmful effect upon the company and its 
stockholders. Mr. Packard stated that he was willing to 
establish a charitable trust, which would devote all Income from 
this stock to charitable purposes for not less than two years 
and so loos thereafter as his period o §, .government service 
extended.— This arrangement satisfied 'the Senate Committee 
as striking the right balance between the need for recauitment 
of key executive manpower for the Government and the need for 
preserving moral and ethical principles . . 


i'Thia was the so-called "Absolute Principle," developed as a 
result of the Wilson controversy in 1953. See Manning, The 
Purity Potlatch, 24 Fed. B.J. 239, 246 (1964). 

5/ 

-'Nomination of David Packard, Hearings before the Committee 
on Armed Services, U,S. Senate, 91st Cong., 1st Seas. (1969). 
42-43. 
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When Mr. Packard' left the Government, about $6 million 
went to charity. The arrangement was relatively free from 
public criticism. It suggests a possible course of conduct 
for Mr. Rockefeller which should satisfy both congressional 
doubts and the strict requirements of section 208. Of course 
in the case of Mr. Rockefeller the financial interests in 
guestion would not merely be those related to defense con- 
tracts, and that may render the device impractical as a total 
solution to the problem. Nevertheless, it might be used with 
respect to those holdings that raise the most obvious risks 
of conflict. 


5. Accommodation . 

The options discussed under paragraph 2 above only meet 
the legal point at issue and do not attack the practical 
problem that is at least equally important: Regardless of 
whether the provisions of section 208 are applicable or are 
technically satisfied, the Congress may require, as a condition 
of confirmation, some action on the part of Mr. Rockefeller 
which would satisfy it that his financial holdings would not 
create a real or apparent conflict of interest. Such con- • 
ditions, as discussed in the Committee Reports on confirmation, 
might well be coupled with a conclusion that section 208 is 
inapplicable. Should Congress insist on conditions , we do. .. 
not believe it would be possible to assert that it would be 
acting against either the spirit or the letter of the Constitu- 
tion since any such conditions Would be presumably related to 
the nominee’s adequate discharge of his responsibilities. Thus, 
the . suggestions contained in paragraphs 3 and 4 must be con- 
sidered even if other points are dispositive of the narrow 
legal issue. 
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©sstflie* of Interest Lavs t the Association Of the Bae of 
the City of Sew tswcfc (Bar Association Beport), abac* it 
was said ($f», 

the rot* of! the Presidency Hr a vital 
aspect of the adadnlstrstion of conflict of 
interest restriction* in the executive breach, 
sad the proper function of the Chief Executive 
Jo this field is * aajos center of consideration 
in this study. But the conflict if- interest 
pcthlesw of the President and the Pic* President 
«a individual person* a»t inevitably be treated 
separately froas the rest Of the executive branch. 

Per exacgple, as Chief of stats, the President 
is the inevitable target Of a rmmiag *ts*#» 

Of sjiabolic sifts pouring, in froa all over 
th® world, fox reasons jotgiog fe a» ths best 
co thewervt. list uniqueness of the president** 
situation is also illustrated by the feet that 
disqualification of eh* President from policy 
decisions because of personal conflicting interests 
is inconceivable . Personal conflict of Interest 
problaas of the Presidency and- the Pice Presidency 
are unique end are therefore not within the scop* 
of this book. 

the reeasssBends tioas of th* Bar Association were 
one entirely accepted in the conflict of interest legislation 
as enacted, both- the Boose and Scant* «onatf.t**as reporting on 
the bdtll and aeobers of Congress is debate «dwowlodg«d the 
contributions wads by the Bar Association in the ultinata 
fonau Lotion of the legislation. See, e.a .. a. Sept. Be. 748, 
87th dong., lot Sasa. 8 (1941) j S* Sept. Bo. 1213, 37th Cong., 
2d Seas. 4 (1962) . It *ema mat smlikaly that dlsagreenent 
on so important an aspect of the Bar Association’s report' •**- 
that personal conflict, of interest problems of the President 
and the Vice President "wuae inevitably ba treated separately 
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from che teat of the executive branch” — would have gone 
without mention by both committees end La flout debate. X 
believe it BOW reasonable to conclude that Congress is 
speaking of an "officer or employee of the executive breach’’ 

In section 208 meant to Include only those "officers of the 
United State*" who receive their appointment from the 
President under Article IX, section 3, of the Constitution 
and those subordinate officials who are employed by depart* 
stents and agencies in the executive branch. 

My belief is strengthened by the fact that the waiver 
provision in subsection (b) of section 208 assuses the 
existence of an "official responsible for appointment” of 
the officer or employee in question. At tfaa time the 
statute was enacted, of course, the Vine President was 
elected { and the sobse*p«nt Twenty fifth A m en dm en t to the 
Constitution does we use the tew '’appointment" in 
describing the President’s role in the selection of his 
successor. It is conceivable, of course, that the provision 
of * waiver procedure exercisable only by the “official 
responsible for appointment” was unruly meant to indicate 
by omission the unavailability of a waiver for nonappointed 
officers or employees ; but one would think chat an 
exempting mechanism would be more necessary for the 
President and the Vice President (if they were covered) 
than for other officials. Chi balance, oubs action (b) tends 
to negate coverage of the President and Vice President. 

These considerations derived both from the statutory 
language and Its legislative history are buttressed by two 
applicable canons of statutory construction, the first is 
that interpretations which give rise to serious questions of 
constitutionality should be avoided If reasonably possible . 
the effect of applying section 208 to the President Is 
certainly either to disable hl» feu® performing 90m of the 
functions prescribed by the Constitution or to establish a 
qualification for his serving e» President (to wit, elimination 
of financial conflicts) beyond those contained la the 
Constitution. The same may be said with respect to the 
Vice President, unless the Vice president's only constitutionally 
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DEC IS 1374 

JSEJfaSAKMJM TO BDHORABLS KEKBETH A. LARA EDS 
Assoc late Counsel to the President 

RE: Applicability of 3 C.F.E. Part 100 to 
the President and Vice President. 

This Is In response to your request for an opinion from 
this Office regarding the applicability of 3 C.F.R. Part 100 
to the President and Vice President personally. It Is soy 
conclusion that these regulations ware net intended to and 
do net bind the President or Vice President. 

The Part la addressed to "employees »” which tore is 
defined as officers or employees Ot &a agency. 3 C.F.R. 

| 100.735-2(0). "Agency" Is defined to include "the 
following agencies to the Executive Office of the President: 
the Shite House Office, the Council of Economic Advisors, 
toe Hat tonal Security Council, the Office of Science and 
Technology, and the Office of the Special Representative 
for Trade negotiations , tod any coaeslttea, board, commission, 
or similar group established to the Executive Office of the. 
President.” 3 C.F.R. f 100.735-2 (a). The President to of 
course the head of the White House Office { both the President 
and Vice President axe by law mashers of tbs Rational Security 
'Council, 50 C.S.C, { 402(a), sod fey Reorganisation Plan Bo. 2 
of 1970 members of the Domestic Council, note 31 U.S.C. | 16; 
and the President to tba chairmen of the Council on Economic 
Policy. It might fee arguad, then, that they arc "of floors" 
of these "agencies** within the aeon lag of toe regulations. 

In our view, however, other factors prevent auto a conclusion. 

3 C.F.R. Part 100 was issued to compliance with Eaecutlvs 
Order Ho. 11222, note 18 H.S.C, S 201, and Is baaed upon the 
provisions of that order, the regulations of toe Civil Service 
Commission, 5 C.F.1L Part 735, sad too statutory prescriptions 
of IS B.S.C. If 202-209. S5gg. 3 C.F.R. f 100.735-l(b). The 
Civil Service Regulations are clearly not applicable to the 


VerDate Nov 24 2008 


1 4:48 Oct 08, 2009 Jkt 038236 PO 00000 


Frm 00525 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\38236.TXT SJUD1 


PsN: CMORC 



520 


President and Vie* President j nor are the conflict of Interest 
provisions of 18 U.S.C. g| 202-209 (sea Attachment). Those 
regulations in 3 C.F.R.. Part 100 merely interpreting or 
lasplesmnttng those statutory provisions, therefore, would not 
apply to the President ox Vice President. What remain* Is 
the Executive Order. 

The Order (Section 705) defines "agency" and "employee" 
in rauch the same way as 3 C.F.&, Pert 100, bo that it could 
he thought to consider the President and Vice President 
"officers” of as "executive department." However, when 
the word "officer” is used in the Constitution, it invariably 
refers to someone other than the President or Vice President. 
Article II, Seetlon Yj clause 6 (Congress may by law determine 
what Officer shall act as President if there be neither 
President nor Vice president); Article II, Section 2, clause 1 
(President may require opinions froo the principal Officer 
in each executive department) ; Article II, Section 2, clause 2 
(President appoints all Officers of the United States except 
far inferior Officers, the appointment; of whoa Congress say 
vest elsewhere) { Article II, Section 3 (President cossaissicusa 
"all the Officers of the United states"); Article II, Section 4 
(the President, Vice President, end sli civil Officers may 
fee resawed by impeachment); Article II, clause 3 (nil execu- 
tive and Judicial officers shall fee bound fey oath to support 
the Constitution, contrasted with the explicit oath prescribed 
for Che President, in Article HI, Section l, clause 8); 

Article I, Section 8, clause 18 {Congress has power to wake 
all laws necessary and proper for carrying into execution 
all powers vested by the Constitution "in any Department or 
Officer thereof;" Inasmuch as Congress cannot legislate in 
those areas where the President is given exclusive power, 

£»&.» the pardoning power , this phrase asus* refer to execu- 
tive departments and the Officers therein, but not to the 
President.) The Supreme Court, moreover, has interpreted 
Article II, Section 2, clause 2, as being the exclusive 
weans fey which one may become ass "officer.” United States 
v* Pen«a tae, T9 U.S. 508 (1878). This use of the word 
“officer" in the Constitution has last the Department of 
Justice consistently to interpret the word in other documents 
as not including the President or Vice President unless 
otherwise specifically stated. I would, therefore, not Inter- 
pret the word “officer" in Section 705 of Executive Order 
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No. 11222 m including the President or Vice President --thus 
eliminating the last of the three possible bases for 
asserting that 3 C.F.&. Part 100 applies to them. 

Such a conclusion would eeesa consistent with the 
latent of President Johnson, who issued the Executive Order 
and signed the regulations. While directing all top 
officials In the executive branch to file statements of 
financial Interests with the Chairman of the Civil Service 
Cotsnisston, the Order docs not require the President or 
Vice President to do so. See Section 491. Nor ©over. 
President Johnson in announcing the Order continually re- 
ferred only to "executive branch personnel," see. Public 
Papers of the Presidents — Lyndon B. Johnson, 1965 Cl) , at 
514; it is swat unlikely that, if he had Intended to bind 
himself as well, ha would not have made specific mention of 
the fact. 


With regard to the Vice President there is even a 
constitutional question whether the President can direct 
him to abide by prescribed standards of conduct. The Vice 
Presidential office is an independent constitutional office, 
and the Vice President la Independently elected. Just as 
the President cannot remove the Vice President, it would seem 
he may not dictate his standards of conduct. (As a practical 
matter, of coarse, the President could require certain stan- 
dards from the Vice President in the discharge of any duties 
delegated to him by the President.) 


Notwithstanding the conclusion that neither the 
Executive Order aoz the regulations pursuant to it legally 
bind the President or Vice President, It would obviously 
he undesirable as a matter of polity far the President or 
Vice President to engage i» conduct proscribed by the Order 
or regulations, where m special reason for exemption from 
the generally applicable standards exists. See fix. Order No. 
11322, Section 101 and 3 C.F.t. S 100.73S-l(i)7 Failure to 
observe these' standards will furaLsh a simple basis fox 
damaging criticism, whether or aot they technically apply. 

We would suggest, therefore, that if there are portions of 
these regulations which cannot feasibly be applied to the 
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President or Vice President , these— and the reasons £& r 
their aoaeppltcatien-^should be identified in aa internal 
memorandum, If this is done in advance, the determination 
of nonapplication can be made, and can be recorded, cut Bide 
the context ©f a particular feet situation which might 
otherwise causa the determination to be suspect. 


Antonia See 1 is 
Assistant Attorney General 
Office of Legal Counsel 

Attachment 
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2b e Athowwy General 6 1977 


John K. Baraga 

Acting Assistant Attorney General 
Office} of legal Osaasel 


Attached herewith is a inssaoasiniatotfi or the question of the 
applhaldiity of the Batch Act to the VI# Jh^idpsfeto staff. 

As yea will note# cor fiatheer research c c nfi - raa aor pmltainsry 
conclusion that the Batch Act doe* i®pjy> She application is 
quite technical, and wa believe that if Congress had oonsiaeasd 
.the question at the fcinxa of prOThiing an appropriation for the 
Vice President's stfcfif, it probably would have taken the neces- 
sary action to awsnpfc that staff ftnra the Batch Act.. However, 
the question was not raised, and tigs necessary action was not 
takest. 

®fe hem furnished no written advice to :$# President 
Hsaada&a or tie staff to this. X hove infacws^ly comnunioatad 
cor findings -to Mike Berman, Counsel to $» Vice President, 
with sy reooBMeadafeino that if the Vice President wishes to cm~ 
tinne to u*a bi|t. Jtaaativet Office staff', for political wads, he 
shou ld setfc IxsgpaJf'Kl'H* nation Ittn ed a ately to ewerapt hie staff 

might he the jhs#u- 

tslve Office of t&* President. All that would be required is the 
transfer’ of -ths b##fc idem for the Vine President's staff free 
its present «ep«## status too the general category of ''•tftiitsa- 
House Offibe.“ <i«» ®steh Act proviefes that all meebers paid 
out the appropriation for the Offic e of the Pre s iden t, which 
has- .since become the Qj^propriaticn for the White Hons* Office., 
acre exempt frem its coverage. 

Seram baa already begun work on m anendoent to the 
supplemental appropriation to acxxspliSh this jorpose. 

Dscidentally, the Vine President has 30 staff mashers m the 
Semite payroll in cnonaction with his position as President of the 
Senate, those staff raentoers axe not c overed by the Hatch Ant. Be 
has 22 staff' ’ washers to the S#eotivo Office WUdtog. It is ser 
view that these people would be covered iy the set. 
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RPR 6 1977 

WE»RAiS«IM FOR THE ATTORNS? GSKESAi, 

Re: Application of the Batch Act to 
' fcfaa glee President’s Staff 


At a meeting on March 21, fceug Huron, Associate Counsel 
to the President, and Hike Berman, Counsel to the Vice treat- 
dene, raised a question regarding the statement, in « foot- 
note of our opinion on Presidential travel expenses, that 
members of the Vice President 1 # personal White House staff 
are subject to the Hatch Act prohibition against participation 
In political management and political campaigns. 5 H.S. G. 
f 7324(a)(2). 

la footnote b of our memorandum of Ha rah 15, 1971 to 
Mr. Upshots regarding political trips, wa indicated that the 
exception in 1 fl.8.0, | 7324(A) (1) for employees paid "from 
the appropriation for the office of tile President" did not 
apply to persons paid foam the separate iii.u- ifceo In the 
Executive office Appropriation Act of 1977 for "expenses 
necessary to enable the Vina President to provide assistance 
to the President in connection with specially assigned func- 
tions. ” Prior to drafting the footnote, Ed Ksmedler of our 
office contacted the Hatch Act section of the General Counsel’s 
Office at the Civil Service Coasting ton and was Informed that 
the Issue of the application of the Hatch Act to the Tice 
President’s staff had apparently not arisen before And that 
we could mot get the Commiaa ion's views within the short time 
remaining before our seawrandum bad to be sent to Mr, Upshots. 
We conducted cur own study of the question and concluded on 
the basis of the legislative history of both the Hatch Act end 
foe Appropriation Act that foe Vice President’s Office was 
covered. 

On March 21, Song Boson gave Mr. Kneedler a copy of a 
letter written by former Civil Service Commission Gd&itAl 
Counsel Anthony Mondello in 1973, which stated that his 
office "has Interpreted the language found in 5 U.S.C. § 

7324(d) (1) to be applicable to employees paid from foe ; 
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appropriation tor toe able* Wmm Off tft« ox £ *m appropriations 
made to ' provide Seal statute to toe President to connection with 
special functions or projects.** On this heels, tod without! 
further discussion, Mr, Hondol!© concluded that the Vice 
President's Special Counsel was exempt- We to net believe 
this conclusion to consistent with the original tottot of the 
Marsh tot. 


The predecessor of 5 U.S.C, S 7124(d) was introduced to 
1039 to the House to a floor sawatotofc to he substituted felt 
the original $ $ of the Senate bill, 84 tong. Sea. 9625. {/ 
tu Introducing the seeutoent flongreeswra Beapsey ewpletoed ' 
that its purpose was to allow the President, the Vine President, 
end ether policy-making officiate to defend their acetous to 
public. 84 Ceng. Bee. 9626 ( see id, at 9630. to serve this 
purpose, he continued, "the amendment ... dearly excepts 
» . , . the staff of toe President tod those who obtain . their 
salaries frost the appropriation made for White House purpOBas." 
Id, 


At the tins of the enactment of toe Hatch Act to 1919, 
toe appropriation for the ’’office of the President,* 1 which 
provided tor "personal services to the office of the President^ 
was toe only eppropriation tor personnel under toe heading 

P In ’ per ttoanfc pert," tha Dempsey Amrodwent as enacted to 
1939 reads (53 Star. 1143} t 

for the purposes of this section the term "officer 
or espioyae” shall act be cons trued to include 
(1) toe President or Vice President M the Gutted 
States; (2) persons whose compensation la paid from 
tow appropriation for toe office of Che presidest} 

(3) heeds end assistant haade of exsmtto depart*' 
neats j (4) officers who axe appointed by toe Presi- 
dent with toe advice and- consent of tha Senate, and 
who determine policies to be pursued hy&too United 
States to its relations with foreign powers or to 
tha Uatlon-wida administration of Federal liars* 

Clause (1) has stone bean stricken as unnecessary. Sea S 
U.S.C. | 7324, Historical and Bavlsicm Soto. 

* 2 - 
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"Executive Office." |/ late* that year the Executive ©file* 
of the President tm established, and the Box**)* of the gadget 
•Oil other agencies were transferred to it* 3/ To reflect the 
change In organisation, the next appropriation sat carried a 
gaaaxal heeding for "Executive Office of the President." 

Instead of "Office of the President," the item covering 
"personal sorvieea” was. entitled ’Write Bouse office." 

With changes in tom, the appropriation for the President* a 
personal staff has been carried unlit this tie* since than. 5/ 

^/‘Ttie’ ieBe 'far of 'the Preeidatrt" reads 

Salaries: tor personal services in the office 
Of the President, including the Secretary to 
the President | e nd tats additional secretaries 
tn the president at $10,000 each) $136,500: 

Provided, that employees of the executive de- 
partments and other estafeliateseata of the 
government way he detailed from ‘ time to time to 
the office of the President of the Baited States 
for such temporary assistance as may he deemed 
necessary. S3 State. 524. 

3/ Reorganisation Plan So, l of 1939, 53 State. 1423, The flan 
docs note mention the office of the President or the Hhiee House 
Office. 

M independent offices Appropriation Ac t of 1941, 34 State. 

2* Except fox an additional authorisation for six admiois- 
terative assistants, the language was identical -to the print 
ACte. neither the President's massage supporting the rcorgaai- 
xeeitm plan, the legislative response to the plan, nor the 
legislative history of the appropriation act discusses the 
change. 

j/ The currant item roads* 

Bor expenses necessary £ at the White* House office 
as antharixed by lav, Including note to exceed 
$3,850,900 for » ♦ . other personal services 
without regard to the previaioaa of law regulating 
the employment and compensation of persons in the 
Goveroosne service; ..." Executive Office Appto* 
pr lotion* Acte a£ IS77, 5® State. 964. f 

- 3 * 
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fa ether words, the current itm for "Whit* Bouse ©fllse'* 
1« tha Ximssl dsaeendsnt of the only appropriation lor Pmsi» 
4mtiM l staff that existed wtmx the fetch tee me passed* te 
am functions and agencies have bean added to the gwscofcive ' 
Office of the President, this ltaa has continued as the sotarce 
' of the salaries of the loner circle of personal advisers to 
the President. 6/ ft is this ©roup of advisers, assistants, 
and speech writers whoa the sponsor »£ the eeea^tlsn viewed 
as adjuncts to the President in his role as a political 
efftoer. 

Bating the 1939 dabata on tha Dempsey Aaeodssnt, Ctott- 
gressman Hichener raised tha isms* of whether personnel of 
agencies such m the Bureau of tha Budget which weald be 
transferred to the Executive Office of the President wader 
«ha. proposed teorgaaiasat iwa Plan of 1939 item bft-ftevatsd *y 
the "office of the President" exemption. 84 Cong. Ra«. 9633. 

■ to' clarify this point, ho offered a irob-amendment which mmM 
have restricted the exemption to pesitions in the Office $£*' 
the Praaidwst "as class if led prior to th« Sutorgen ir a e loo dot 
of 1939.'* Id. Whan Hr, Mlchaner's tine expired, no member 
of the dowao, including CcagrcMHBaa Betsey, at tempted to 
address the point, there sols tie debate, and the proposal was 
nevnx votes* m, 84 Gem®, geo* 9634. the tediffertaftoe of the 
Bouse to tha point suggest* that the sense considered the 
e a sfldaen t uxwacesaary as it understood that the exaapfcion 
clearly applied only to «h«t Hr. Michcoer called “the pxeafy 
fyatr* seoratarist and incidental employees," 7/ i.e., *s»* 
ployeeo In “the Dffio* of the President." 

It is for these reasons chat we conclude that tha 
exemption to the Hatch Set la $ O. 0.C. f 7324(d) (1) wag 

£ W'r^»ad 'thia ' point ia’oer neaorandua oS Jam 1©, 1970, 

acussiog whether the staff of tha Doses tie Connell were 
covered by; the Hatch dot (Attachment 4), 

?/ There is no discussion of the sppUcsbillty of tha Hatch 
Act in the legislative history of the 1941 Executive office 
Of the President appropriation. 
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intended to apply only to person* paM fr®» to* Item for 
"Whlta loose Office." OLC fees previously advised the White ; 
House that the "office of the president” is the e*jBivale»t 
of the White House office. 8/ 

It should he acted that persons detailed from ether 
agencies ^ the White Boose ate ordinarily subject to the 
Batch let sines they are met paid sot- of tha Shite House 
Office approBrietlott. 3/ la the Executive Office Appropria- 
tion- Act of l0?l» 84 Stat. -886., Soagsess ai^ifltoally in- 
creased tha appropriation for tha Shite House office by 
transfer from the item for Special Projects. Tha reason tha 
transfer was requested was to pey Presidential staff who had 
bean essentially m permanent detail from other agencies out 
of this item, m/ Although the point was not raised in the 
legtsleeire history of the- 1971 Act, it is reasonable *0 ena- 
clude that the White Sonne realised that the change would 
enlarge tha number of sap leyess «fc» ware clearly exempt free 
the Batch Act. 

In the seme statute, a asperate Use item for "expanses 
necessary for the Vice; president to provide assistance to the 
President In conaestioa with specially assigned funefeioua" w*s 
addad for tha first time. The spokesman for the Administration 

1/ ' wil-hava ,l edvi.sed' , tB^‘'miito Bouse that 08® parstawel ware 
subject to the Hatch Act (awsnorandtra of September 4, 1970, 
Attachment ») end that Bomestic Council staff paid under a 
separate Item were subject to the Batch Ant (mwaoraadu® of 
Jape If, 187©, Attachaant A). 

$f tfa have advised the White Bouse that detailed employees 
may be subject to toe Batch Act even if paid from this appro* 
priafeiori, ef June 26, »», M'toaf W MBt S). 

Authority to detail is provided by 3 B.8.6* S 107* 

|f/ Bearings Before a SuboBwittse of toe Appropriations Gota- 
aSttee of toe House of Representatives, Executive Office 
Appropriations for 1971, 91st 3oug. , 2d Sess. , pp. 5-7 . See 
also tt.R. -&ep* 91-994, 91st Cong, , 2d Sess. 
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testified before the House cos ;ittee that ewer the years the 
rxflpoastbility of the Vice President te assist the president 
had increased sod that he had been provided with a suffici- 
ent staff only by detailing employes* iron other agencie* . 
the purpose of the appropriation, ha esplainad, was to also 
the Plea President an explicit source of staff support for 
his governmental responsibilities in the executive branch, 11/ 
The legislative history dees- not discuss the applicability of 
the Batch Act to these employees. 

In light of the legislative history discussed above, it 
would bo difficult to argue that persona paid from this item 
era within the scope of 5 8.8,0. I 7324 <d) (1). If either tha 
Administration or Congress had vented them exempted from the 
Batch Act, it coaid base been explicitly dims by following 
the procedure used at the §mm time far detailed Presidential 
staff — shifting expenses from other eppropriatisms las tho 
"White Hons® office” item. Instead, a separate line item- was 
requested and given. In addition, the Plea President retains 
his legislative staff, who awe not covered by the Batch Act,; 12/ 
Since his legislative appropriation was not decreased in 1971 
and subsequent years, it could have been expected that his 

11/ Bearings before a Scbcomalttaa of the Appropriations Com- 
mittee of the Bouse of Representatives , Executive Offices 
Appropriations for 1971, 91st Gong. , 2d Sosa., pp. 185-99. 

Sea also 8,R. Rap. 91-994, 91st (Song., 2d Seas. 

H/ in 1971, the Vice President* a appropriation for executive 
staff was $700,000. Executive Offices Appropriation Act of 
1971, 84 stat. 866. for “cl e rical assistaoee to the Vice Presi- 
dent" he received $367,263 under the Legislative Branch 
Appropriation Act of 1971. 84 Stat. 807, This was an in- 
crease from tha prior year. ?« 1977, tha Tina President 
receives $1,246,000 far executive staff and $613,015 far 
legislative staff. 91 Stat, 966, 1439. 
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poiitiaal staff 'would be paid from this source. |3/ Finally, 
since t&a Adadnj aeration requested staff assistance far the 
Vice President in bis governmental functions within the 
executive branch, l&/ it Is reasonable to conclude that Son** 
8*ea« intended to provide a staff limited to these official 


Peter Kyroa, of Che Office of the Vice President, tS**:- 5 
argued that 9 O.S.C. J 7324(d)(1) applies because the item 
in question provides “for expenses necessary to enable the 
Vie* President to provide aasistaacc to the President Ip 
aonaeotioo with gpwaijaily asMim^f ikmitjons (italica in 
original) (IttachWaS: 15). fa other worda, he derives the 
status of the Vice President* a staff from the dottae assigned 
to Che Vice President. But this argument proves too much. 

The Vice President - has no active executive responsibilities 
under the Constitution, and the President has no cnaatifcntio&al 
duty to assign him way. The Vice President’s status as m 
assistant ’ to tits President is tfaets&re the sane as that of 
other policy asking officials or advisers who are not subject 
to the Batch Act. 1JS/ If it is argued that employees Oho furnish 

W"& 1471. "the Vice President ' a legislative staff auwberad 
If parsons, clerical .and otherwise. Bearings of a Subcoiaelt- 
tec of the Senate Appropriations Coomittee, Executive Offices 
Appropriations of 1971, Slat Ceng. . %& Boss., p. 12S5. There 
to no discussion of thair duties In the legislative history- * 

14/ Among the Vice President's functions cited as requiring 
staff wore fads merfeerebip in the Cabinet, the SBC, mi the C®C» 
hie duties as head of the Office of Intargovenuaental Kola- 
tlone, end ids membership in various advisory committees and 
councils. Bearings hy a Subcommittee of the Appropriations 
Commits®* of the House of Representatives , Executive Office 
Appropriations of 1371, Plat Bang. , 2d Sana. , pp. 183-8$. The 
testimony concentrated on the need for staff support If the 
Vice President sera to function as «» adviser and official 
spokesman. Id, at 187-89. 

IS/ The original version of the Hatch Act specifically axsmptad 
rant President and Vice President, See S B.S.C, f 7314, his- 
torical and revision notes Ant of August 2, 1937 f 4(A), 53 
Shat. 1148. Beads sad assistant heads of executive or military 
departments and policy making officials Appointed subject to 
advice and consent by the Senate are exempt. 5 0,8.8. S 
7324(d) (2) -(3). 
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ht» with staff assistance derive an exemption few# hia fane 
tioa*. thar* 1* no reason why the ms* ahoald net be tree gf 
the staff of 0MB, the Posestie Council, m& Othsr agencies 
within the Executive Office of the President whose beads am 
this result would be contrary to -the Congressional 
5 O.S.C. $ 7324(d) end to Its settled con** 
Had Congress considered derivative exception 
coder the Act, it would not have -bet* naeesatry lor 
the Dempsey Amendment to specifically provide fox the Presi- 
dent’s personal staff alter having exempted the President 
or to except assistant heads as vail as hands of departments. 

in cone 1 ms ion, the better view appears to be that the 
legislative intent behind 5 O.S.C. $ 7324(d)(1) was to exempt 
from tha Hatch Act a Halted ossfcer of close personal advisers 
to the President and their staff awbars. This was «M»* 
pllshed by baaing the exasption on the apptop«l*sle» for tbs 
%fHee of it* President” from which this inner circle was ' 
paid. At tha ties, this wa* tbs only appropriation for psr- 
sonael directly under the president’s control. As Other 
agencies wore added to the Executive Office Of tha President 
and neaawwlature changed, the white Hawse Office was the only 
lineal descendant of the former Office of the President, the 
remaining employees In tha Executive Office, of the Preeidont 
are subject to the Hatch Ant unless covered by another exemp- 
tion. nothing in. tbs legislative history of the appropriation 
for the Vlca fresldant’a tSMdlM staff show* a congressional 
intent to treat those employees differently from ether staff 
In the Executive office of the President outside the White 
Sum* office. In our view, there Is no rational basis' for 
doing so that will distinguish the Vic© President’s staff 
frost other staffs which are not exempt. 


ft has been suggested that this interpretation is archaic 
and anomalous because the staffs of the President and Vice 
President are for practical purposes intermingled, ft is 
true font the Congress which enacted the Hatch Act did not 
consider the robs of the Pic* president* a staff, for the 
Vice president had no role in the executive branch at the 
time. Circumstances have changed, and modem President* use 
tbs Vice President as both political spokesman and policy 
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It my bm detirablft m tmm ttw Vim txmiAmt** 

“ ‘ ns fsssely avniUbl* me political 4*&tm «a th« 

lagialaeieo wttl bn ntc*smxy. Qm 

trwaiiSane’s *g#£f i®*!# general «sg^r£S4tlte«k for the 
White Hour* &£&. e*» <iMi#r ***e»fo#aU &y«!bfo' : #* f#« • 
aaltox* • iht a^Mt, taoxtt s isacfc eelnfrion votsl<5 bit fc© teae$sS 
fch« Batch Act to *p*c:fficallly «*«#* Ut* 
atafe. 



John H. Harmon 
Acting Aaaictaat ' 
Office of Legal 
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MEMORANDUM 

PRESIDENT'S AUTHORITY TO DELEGATE FUNCTIONS 

JAN 24 19S0 
<Attorney> 

Public Law 673, 81st Cong., 2nd Sess., (Title III, sec. 301-303) 
authorizes the President to provide for the performance of certain 
functions of the President by other officers of the Government. 

Section 301 confers upon the President general authorization to 
delegate functions to the head of any department or agency in the 
Executive Branch, or any official thereof who is required to be 
appointed by and with the advice and consent of the Senate. Such 
functions which the president may delegate under this section are 
those which are vested in the President by law or those which the 
officer is required or authorized by law to perform only with the 
approval, ratification or other action of the President. 

Section 302 deals with the scope of the delegation of the 
functions. This section provides as follows: 

"The authority conferred by this chapter shall apply to any 
function vested in the President by law if such law does not 
affirmatively prohibit delegation of the performance of such 
function as herein provided for, or specifically designate the 
officer or officers to whom it may be delegated. This chapter 
shall not be deemed to limit or derogate from any existing or 
inherent right of the President to delegate, the performance of 
functions vested in him by law, and nothing herein shall be 
deemed to require express authorization in anv case in which 
such an official would be presumed in law to have acted by 
authority or direction of the President." (Added Oct. 31, 1951, 
ch. 655, section 10, 65 Stat. 712). (Emphasis supplied) 

Two questions are raised. 

(1) what are the "inherent" rights of the President for delegating 
the performance of functions vested in him by law as these words are 
used in sec. 302, or otherwise and 

(2) To the extent that the performance of certain functions are not 
delegable, may the President by Executive Order or other direction 
authorize the vice President to perform rights which exist in the 
president. 


I 

The term "inherent" as used in the Act is not defined. The reports 
of the Congress do not shed any light on what was intended by 
inclusion of the word "inherent" into the Act. It is apparent, 
however, from the reports that the purpose of this Bill was to permit 
the president to delegate many time consuming and laborious functions 
so as to free his time for more important matters. It was estimated 
the President was required to execute approximately four hundred 
duties. The Congress felt that the President could delegate a 
substantial part of these and have his heavy burden lightened. The 
Senate Report, however, recognized that the Bill could not, because of 
legal obstacles, eliminate all of the burdens of the president. As 
the Senate Report noted (S.R. no. 1867, 81st Cong., 2d sess., p. 3): 

"The bill cannot, therefore, eliminate nor is it intended to 
wholly relieve the burdens of the President in this work area. 

In the first place, the President cannot delegate many functions 
because delegation would be inappropriate due to their 
character, in other cases the President may feel it essential 
that he perform the function due to the importance of the 
function or due to special circumstances. In short, much of the 
workload of the president, is inherent in the office and cannot 
be alleviated by the enactment of general legislation. The 
proposal is merely an important step in the right direction. * * 
*c 

in its conclusion the committee stated that the subject Bill will 
help "to improve administration of the Executive Branch of the 
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Government by easing the mounting problems of the Chief Executive 
through the elimination of part of the heavy workload now vested in 
him." (Emphasis supplied) 

in the House Report (H.R. No. 1139, 81st Cong., 1st Sess.) the 
following is said: 

* * corresponding authority is conferred upon the 
President by the bill in respect of functions which are under 
the terms of other law authorized to be performed only with or 
subjects to the approval, ratification, or other action of the 
president. However, it should be understood that the functions, 
as set out in this bill, refer to those vested in the president 
by statutory authority, rather than those reposing in the 
President by virtue of his authority under the Constitution of 
the united States. 

"in order to preserve the present right of the president to 
delegate the actual performance of functions vested in him by 
law, the bill provides that the provisions thereof shall not be 
deemed to limit or derogate from any existing or inherent right 
of the President to delegate the performance of such functions. 
The bill further provides that nothing therein shall be deemed 
to require express authorization in any case in which an 
official performing a presidential function would be presumed in 
law to have acted by authority or direction of the President. 

NEED FOR THE BILL 

"The effective discharge of the hundreds of duties and 
responsibilities imposed upon the President by law would be 
virtually impossible were it not for the general and inherent 
right of the President to delegate the actual performance of 
functions vested in him by law." /I/ 

In none of the Reports of the Congress referred to above is there 
any definition of the inherent right of the President to delegate the 
performance of functions vested in him, but both Reports, as well as 
the Act, recognize that the president has such an inherent right. 

(See also, Debates in the House, Cong. Rec., pp. 11391-11396). 

Generally, it may be said that the inherent rights or implied 
powers of the President are all those vast powers which are reasonably 
necessary in executing the express powers granted to him under the 
constitution and Laws of the united States for the proper and 
efficient administration of the executive branch of government. 

Section 1 of Article II of the Constitution provides that "the 
executive Power shall be vested in a President of the united statrs of 
America.” This clause constitutes a grant of all the executive powers 
of which the Government is capable (cf. Myers v. United states, 272 U. 

S. 52; Works of Alexander Hamilton (Lodge ed), vol . 4, pp. 388-389). 
we must remember that we do not have a parliamehtary form of 
Government. Rather we have a tripartite system which contemplates an 
executive fully exercising his independent powers. For that purpose 
sec. 1 of Article II must be given a liberal construction as will 
confer upon the Chief Executive ready power to deal both with day to 
day problems as well as with emergencies that arise. 

This comprehensive executive power to act must be taken as having 
sprung from all the available clauses of the constitution which 
expressly confer power upon the President. In addition to sec. 1, 
Article II, which provides that the executive power shall be vested in 
the President, the Constitution requires that the President will 
"faithfully execute the Office of the president" and will to the best 
of his ability "preserve, protect and defend the constitution of the 
United states (sec. 1) j that "he shall be Commander-in-chief of the 
Army and Navy of the United States" (Sec. 2); that he shall be the 
sole organ of the Nation in its external relations (Secs. 2 and 3); 
and that "he shall take care that the Laws be faithfully executed" 
(sec. 3). 

in passing upon the question before us we must also remember as 
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chief Justice Marshall said, that the constitution is "intended to 
endure for ages to come, and consequently, to be adapted to the 
various crises of human affairs," and that "(i)ts means are adequals 
to its ends” (McCulloch v. Maryland, 4 Wheat. 311, 41k, 424 (1819). 

in terms of hard-headed practicial ities , the President obviously 
could not physically perform the various functions that are conferred 
on him by the Constitution. The president must of necessity act 
through nis heads of the Departments and other persons (see 7 Op. A.G. 

453). Their official acts promulgated in the regular course of 
business, are presumptively his acts (see Runkle v. united States, 122 
U.S. 543). in williams v. United States, 1 How, 290, the Court said 
(p. 296): 

“***The president's duty in general requires his 
superintendence of the administration; yet this duty cannot 
require of him to become the administrative officer of every 
department and bureau, or to perform in person the numerous 
details incident to services which, nevertheless, he is, in a 
correct sense, by the Constitution and laws required and 
expected to perform. This cannot be, 1st, Because, if it were 
practicable, it would be to absorb the duties and 
responsibilities of the various departments of the government in 
the personal action of the one chief executive officer, it 
cannot be, for the stronger reason, that it is 
1mpracticable--may , impossible.” 

In Myers v. United states, 272 .S. 52, 117, chief lustice Taft 
speaking for the Court said as follows: 

"the vesting of the executive power in the president was 
essentially a grant of the power to execute the laws. But the 
president alone and unaided could not execute the laws. He must 
execute them by the assistance of subordinates. This view has 
since been repeatedly affirmed by this court (Citing cases) as 
he is charged specifically to take care that they be faithfully 
executed, the reasonable implication, even in the absence of 
express words, was that as part of his executive power he should 
select those who were to act for him under his direction in the 
execution of the laws." 

This is the general rule which the Court has applied in sustaining 
the delegation by the Preesident of the exercise of his executive 
authority. /2/ 

The exception to the general rule is contained in this succinct 
statement in Willoughby's "Constitution" (vol . II, p. 1160): 

"where, however, from the nature of the case, or by express 
constitutional or statutory declaration, the personal, 
individual judgment of the President is required to be 
exercised, the duty may not be transferred by the President to 
anyone else." 

Thus in Runkie v. United States, 122 u.s. 543, involving dismissal 
of a major from the army, a matter which required confirmation or 
disapproval of the President, the court held the power was of a 
judicial character which could not be delegated. The President could 
call others to assist him in making an examination of the court 
martial, but "his judgment when pronounced must be his own judgment 
and not that of another.” (122 U.S. at p. 557). See too, United 
States v. Puge, 137 U.S. 673, 680-681; United States v. Fletcher, 

148 U.s. 84, 88-91; Ex Parte Field, 9 Fed. cas. 1 (1862); 7 op. A.G. 

supra, at pp. 465-466. 

subject to these limitations, it would appear that the president 
could delegate certain functions to the vice president unless the 
latter is ineligible to exercise these powers under the Constitution 
or laws of the United states. 

There is no express provision in the Constitution which would 
preclude the Vice President from exercising those powers of the 
President which do not require the latter's personal, individual 
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There are two provisions in the Constitution which should be 
considered in this connection. The first in Article II, section 1 
which provides that "in case of the Removal of the president from 
Office, or of his Death, Resignation, or inability to discharge the 
Powers and Duties of the said office, the same shall devolve on the 
vice President * * 

We need not reach the question as to what constitutes "inability to 
discharge the powers and Duties of the said Office" in any given case. 
As matter stand, we do not have such a case here. 

The Executive order could be drafted delegating functions to the 
vice President indicating that the president not only has the ability 
to discharge the powers and duties of the Office but in fact will 
continue to exercise the most important powers and duties of his 
Office. This could be made plain if the Executive order would provide 
in substance that: 

X. presidential functions that may not be delegated because of 
Constitutional or statutory restrictions are not delegated. 

2. Functions which have heretofore been delegated to other 
officers of the Government are not delegated. 

3. with respect to any Presidential function that may not be 
delegated because of Constitutional or statutory restrictions the Vice 
President should be required to submit any proposed action to the 
President for his consideration and decision, and the Vice President 
should be directed to take such action in the matter as the President 
shall direct. 

4. The Vice president could make such inquiries as he may deem 
proper to determine whether the laws of the united states are being 
faithfully executed by the appopriate officers of the Government, 
including, but not limited to, heads of departments and agencies, and 
should be directed to report to the President from time to time in 
that regard. The vice president should be directed to ascertain the 
President's will or decision as to the action to be taken concerning 
any such matter, and should notify the appropriate Government officer 
or officers accordingly, such notification should be in writing and 
should recite that the action indicated is in accordance with the 
decision of the President. 

5. All formal orders or other documents issued by the Vice 
president under or pursuant to the proposed order should be published 
in the Federal Register, and any Executive order or proclamation of 
the President amended, modified, or revoked by any such order or 
document of the Vice President should be identified in the Vice 
President's order by number, date, and subject matter. 

6. The right should be reserved to the President to perform at any 
time any of tne functions delegated to the Vice President by the 
order. 

7. as used in the order, the term "function" should be defined to 
embrace any duty, power, responsibility, authority, or discretion 
vested in the President or other officer concerned, and the term 
"performed" should be defined to mean "exercised." 

8. The order should continue in effect until amended, modified, or 
revoked by further order of the president. 

From these provisions, it would be manifest that the delegation by 
the President to the vice President of the various functions recited 
in such Executive Order would not violate Article II, section I of the 
Constitution. 

Second, the Constitution provides that the Vice president shall be 
"The President of the Senate, but shall have no vote, unless they be 
equally divided". 

Would exercise by the Vice president of the functions delegated to 
him by the Executive order be inconsistent with his functions as 
President of the Senate? 

It would not. The vice President may properly exercise both 
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functions without any conflict. Moreover, the Constitution 
contemplates that the Senate may function even in the absence of the 
Vice President. It declares in Article I, Section 3 that "The Senate 
shall chuse their other Officers, and also a President pro tempore, in 
the Absence of the Vice President, or when he shall exercise the 
office of the President of the united States". 

Since there are no legal precedents either supporting or rejecting 
the authority of the President to delegate his powers to the Vice 
President, we may properly consider historical precedents, vice 
Presidents Cooliage, Garner and Wallace were invited into the Cabinet 
and attended its meetings with regularity. Wallace was also operating 
Chairman of various emergency agencies, coordinating their 
administration under policies and directives issued by the president. 
"His direction of certain defense and war agencies was a revolutionary 
departure for the vice-presidency, and still remains unimitated, 
unless the announcement in April 1953 that Vice President Nixon would 
be chairman of a commission to enforce federal antidiscrimination 
policies in public contracts is the prelude to this body's developing 
into an active, signifcant agency. The list of appointments given to 
Wallace is imposing, vice President Wallace was assigned to the 
Ecnomic Defense Board (established July 30, 1941, reorganized and 
renamed the Board of. Economic Warfare after Pearl Harbor), the Supply 
Priorities and Allocations Board (formed August 28, 1941, dissolved 
into the war Production Board, without Wallace, January 1942), and the 
Advisory Committee on Atomic Energy (set up October 1941, and included 
the Vice President until his term of office expired in January 1945)." 
(Williams, "The American vice Presidency, New took" p. 26). 

while Washington consulted with Adams on diplomatic matters, the 
latter refused to go ahead in order to negotiate a commercial treaty 
with England in 1794. Adams took the position "he was required by the 
Constitution to preside over the Senate" and questioned the propriety 
of leaving the country "since he was charged by the Constitution with 
the duty of taking over the first office in an emergency." Jefferson 
took the same position as vice president when Adams requested him to 
go abroad to further the aims of peace (Williams, ibid, p. 24). More 
recently. Vice Presidents have engaged in foreign missions upon 
request of the President, in 1936 Garner went to Mexico as a 
good-will ambassador. In 1944 Wallace left on a good-will mission to 
the Far East. "Particularly in the mission to China, Wallace made 
decisions for the President and made recommendations to him that * * * 
came to be the mooted postwar china policy" (williams, ibid. p. 25). 

In addition to Wallace, Barkley and Nixon have made official foreign 
trips (williams, ibid. p. 25; See too, Rossi ter, "Reform of Vice 
Presidency," 63 Pol. Sci . Q. 383 ; 388-389, 398-399). 

The next question is whether Title 3, Section 302 expressly or 
impliedly forbids the President from delegating to the vice President 
powers not requiring the exercise of a personal judgment. There is no 
express prohibition. Nor may we imply one in view of the language 
used. Title 3, section 301, which deals with general authorization to 
delegate functions of the President vested "by law”, limits the 
delegation expressly to persons appointed by and with the advice of 
the Senate. Section 302 which deals with the inherent right of the 
President to delegate contains no such express limitation. From the . 
explicit treatment in section 301 and the significant omission of 
similar language in Section 302, we may reasonably conclude that 
Congress had no intention of barring the President from delegating his 
powers to any person, including the vice president, so long as the 
latter was not disabled by law from exercising the powers delegated. 
And this conclusion is consistent as well with the Senate and House 
Reports, discussed above, which stress the need of permitting 
delegation of certain matters "which now make an unwarranted demand 
upon the time of the President" and which provide "a workable and 
expeditious method for placing the responsibility for the discharge of 
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appropriate functions in other officers of the Government" (H.R. 1139, 
81st Cong., 1st Sess., p. 3). 

There are many practical considerations which would also sustain 
the limited delegation of Presidential authority suggested. 

1. The structure of the Executive branch of the Government has 
grown so large and intricate that every means should be sought to 
Tighten the workload of the President if we are to expect him to give 
adequate attention to matters that are most vital to the nation. 

Thus, even in the normal course of events, the limited delegation of 
authority suggested would be warranted from the viewpoint or good 
governmental administration, its character is not changed nor should 
greater significance be attached to it because of temporary illness of 
the President. 

2. The President has recognized the desirability of training the 
vice president for any eventuality. 

3. Cooperation with the legislative branch of the government and 
with foreign nations would be made more effective if the vice 
president nad an intimate working knowledge of departments and 
agencies in the Executive Branch. 

4. The Vice President has already been occupying an important 
position in the formulation of governmental policy. This would be 
expanded, not altered, by the proposed Executive Order. 

The President has made the vice President a full-scale participant 
in formulating and executing major administration policy at cabinet 
meetings — a step without precedent in presidential! history. Also, 
the Vice President, at the request of the President, has presided at 
cabinet meetings in the President's absence. Congress has added the 
Vice President as a statutory member of the National Security council; 

and when absent, the president who is official chairman of this 
committee has delegated his functions to the vice president. As the 
President's special representative, the vice president has also 
engaged in good-will tours of Latin America and o the Far and Middle 
East. 

Such delegations of authority have advanced the country's welfare 
through administration of the government at the maximum efficiency. 

An Executive Order providing substantially the delegation discussed 
would be merely another step in this direction. The proposed 
delegations would be well within the president's inherent rights under 
Title 3, Section 302. 

The second question raised is whether an Executive Order would be 
valid if it provided as follows: 

"With respect to any presidential function that may not be 
delegated because of Constitutional or statutory restrictions, 
the vice President shall submit any proposed action in regard 
thereto to the President for his consideration and decision; 
and the vice President shall take such action in the matter as 
the President shall direct. The order or other document of the 
Vice President giving effect to such direction of the president 
shall recite the fact that the President has considered the 
action in question and that such action is taken in accordance 
with the instructions and at the direction of the President. 

In this area as in others the President cannot be expected to do 
all or even a part of the large amount of preliminary review and 
investigation entailed in reaching a decision which the Constitution 
or statutory restrictions require him personally to make. The 
provision quoted above would do no more. Under it, the president 
would reserve the right to have the proposed action submitted to him 
for his consideration and his decision. The President would reserve 
the right to require the Vice President to take such action in the 
matter as the President shall direct. Moreover, the order or other 
document of the Vice President giving effect to the direction of the 
President would be required to recite the fact that such action is 
taken "with the instructions and at the direction of the President". 
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Thus, in even/ way the President would retain and would exercise 
the primary and immediate responsibility and decision in those cases 
where the Constitution and statutory authority may require that his 
functions be discharged in that manner. The determination would be the 
President's in these cases, not that of the Vice president, and this 
is decisive of the question raised. 

/!/ This Report also declared: 

"The Attorney General, in connection with an extended review of 
executive theory and practice, has said that ‘in general, when 
Congress speaks of acts to be performed by the president, it means by 
the executive authority of the President' (7 A.G. Op. 453). Yet this 
right of delegation has not heretofore been clearly established or 
defined by judicial decision, and there are intimations in various 
rulings that it does not extend to matters which involve the exercise 
of judgment or discretion, although the futility of attempting to 
apply such a distinction even to the head of a department was 
recognized by the Attorney General in 35 A.G. Op. 19, and the right of 
department heads to act for the President in matters which relate to 
the business of their respective departments has been upheld by the 
courts in a number of cases. 

"The net result, in respect of any given statutory presidential 
function, tends to be uncertainty as to whether performance thereof 
may be delegated. At the best this requires a time consuming and 
laborious exploration to arrive at a conclusion that the function may 
properly be delegated. At the worst such exploration reveals that the 
function, however, inconsequential, must continue to be performed by 
the President. These facts operate to require the President to 
perform functions which at the present time do not have any reasonable 
claim upon his time or attention. * * *" 

/2/ see e.g. Wilcox v. Jackson, 13 Pet. 498, 513; successive acts 
of Congress authorized the President to erect fortifications and other 
things. This power was held properly executed by the secretary of 
war. 

williams v. united States, 1 How. 290, 296. An Act of Congress 
prohibited the advancing of public money in any case whatever, except 
under the "especial direction of the President.” Yet, under the 
general; direction of the president, this power was held to be 
properly executed by the Secretary of the Treasury. 

French v. weeks, 259 U.s. 326. Approval of findings of the Final 
Classification Board placing officers in certain classifications may 
be exercised by the secretary of war on behalf of the President. 

Russell v. United states, 261 u.s. 514, 523. "Executive power, in 
the main, must of necessity be exercised by the President through the 
various departments.” This case involved a delegation to the secretary 
of the Navy to cancel shipbuilding contracts. 
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Z 4 MAR 1982 


' MEMORANDUM FOR FRED F . FIELDING 
Counsel to the President 

Res payment of Expenses Associated with Travel 
by the President and Vice president 


This memorandum responds to your request for our advice , 
about the payment of expenses associated with travel by the 
President or vice president. He are to assume that travel 
by the president or Vice president may often include both 
official events, undertaken as part of the president's 
or Vice President's official roles as governmental leaders, 
and purely political events, undertaken for partisan purposes 
in order to advance the interests of the president's and 
Vice president's political party. This mixed character of 
much Presidential and vice Presidential travel follows natqrally 
from their dual roles as governmental officials and leaders 
of their party. You have asked us to articulate the legal 
principles governing the allocation and payment of costrs 
associated with such travel. 'y~" 

Several caveats must be noted at the outset. First, 
our opinion should not be read as a declaration that the 
generally applicable principles will necessarily lead to an 
inflexible result In a particular case. In fact, the principles 
are of such generality that they often will generate few 
determinate results. They thus roust be viewed as general 
guides to decisionmaking. Second, the principles should be 
applied to a particular trip by the officials most familiar 
with the facts of the trip. Each case may present unique 
circumstances that will need to be taken into acabunt in 
determining, for instance, whether an event is "official" or 
"political" in character. As wa will indicate, there ia 
considerable roan in this context for the careful use of 
informed discretion. Third, this opinion focusses on broadly 
applicable legal principles, not on the specific rules adopted 
by the Federal Election Commission for election activity. 

See 11 C.F.R. Chapter 1 (1981). If, in light df this opinion, 
particular questions arise, we will, of course, be glad to, 
address them. J 
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Furthermore, the principles discussed in this opinion 
may be fully understood only with an appreciation of the 
unique context presented by the peculiar functions and 
responsibilities of the President and Vice President in our 
system of government. They are the senior officials of the 
Executive Branch of government. Their official roles are 
necessarily political in the broad sense that they must 
formulate, explain, advocate and defend policies. To the 
extant that the President and vice President generate support 
for their policies and programs, they are also executing 
and fulfilling their official responsibilities. Even the 
most clearly partisan activity is not without some impact 
on the official activities of the president and Vice 
president. 

By the same token, official success or failure by the 
president and Vice President has an inevitable and unavoid- 
able impact on the standing of their political party, members 
of their party and their party's candidates for public 
office. Thus, it is simply not possible to divide many of 
the actions of the President and Vice President into utterly 
official or purely political categories. TO attempt to do 
so in most cases would ignore the nature of our political 
system and the structure of our government. Accordingly, 
efforts to establish such divisions must be approached with 
common sense and a good faith effort to apply the spirit 
of tne principles we discuss in this memorandum, and they 
must be judged with considerable deference to the decisions 
of the persons directly involved in making the determinations. * 

With this background, our discussion will focus on 
three major questions. First, what are the basic legal 
principles to be applied, putting aside specialized restrictions 
formulated by the Federal Election Commission with regard to 
election activities? Second, how does one determine whether 
an event giving rise to an expense is "official* or "non-official" 
in cbaraater? Third, assuming that a trip involves events 
that are both official and non-official (or political) in 
•character, may certain of the expenses for such a mixed trip, 
be apportioned between the government, on the one hand , and 
a political committee, on the other hand? In the fourth < ’ 
section, we will discuss other considerations that bear on 
the Issues discussed herein. 
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£1} Two Basic norms 

tlhen considering payment of expenses associated with 
presidential and Vice Presidential travel, two major principles 
governing the use of appropriated funds must be borne in 
mind. First, appropriated funds may be spent only for the 
purposes for which they have been appropriated. 31 O.S.C, 

S 628; 52 Comp. Gen. 504 (1972); 50 Comp. Gen. 534 (1971). 

Thus, funds appropriated for the official functioning of the 
offices of the President and the Vice President may be used 
for travel expenses only if the travel is reasonably related 
to an official purpose. If, however, there is no reasonable 
connection between the expense incurred and the official 
purposes to be served by an appropriation — as, generally 
speaking, there would not be when an expense is incurred 
purely for partisan political purposes — official funds Bay 
not be used to pay the expense. 

The second basic principle, is that, in general, official 
activities should be paid for only from funds appropriated for 
such purposes, unless Congress has authorized the support of 
such activities by other means. Stated another way, although 
appropriated funds should not be used for non-official purposes, 
it is equally true that outside sources of funds may not be 
used to pay for official activities. This latter principle, 
which prevents the unauthorized augmentation of appropriations, 
has been recognized by the Comptroller General on numerous 
occasions. 1/ A problem concerning an unauthorized augmentation 
of an appropriation does not arise when a trip is purely 
non-official in character and non-official funds are used to 
pay for it. Rather, the Issue arises only where an official 
activity is supported by non-appropr iated funds and where 
there is no authority for that to occur. 

In short, appropriated funds should not be used to pay 
for political events, and absent authority to the contrary, 
political funds should not be used to pay for official events, i 
The difficulties of applying these principles arise because . ‘ 
both types of activities may occur on the same trip and because 7 
it is exceedingly difficult in many instances to determine 
what is official and what is political. 


1/ See , e.g. , 9 Comp. Dec. 174 (1902); 17 Comp. Dec. 712 
1X911) j 23 Comp. Gen* 694 (1944); 46 Corap. Gen. 689 (1967)* 
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(23 What Tests Should be Used for Determining Whether 
an Expense Should be Considered "Political” 
or "official”? 


Because officials will wish to ensure that appropriated 
funds are usea only to pay for expenses associated with 
official events and are not used to pay for political expenses, 
it will be necessary to determine on a case-by-case basis 
whether an expense is official or political in character. 

As discussed generally above, there is unfortunately no 
single litmus test for making such judgments, indeed, many 
events could be characterized properly as either political 
or official or both. Therefore, in making this determination 
the persons most familiar with the facta of a particular 
trip will have to assess all of the circumstances involved 
and apply a large measure of common sense. There are, however, 
two major variables concerning the source of the expense to 
be borne in mind; the nature of the event involved, and the 
nature of the individual involved. Either, or both, of 
these indicia may be useful in a particular case in determining 
whether a particular expense should be considered official 
or political. 

With respect to the nature of the event giving rise to an 
expense, an earlier opinion of this office, entitled "political 
Trips” and transmitted to the Counsel to the president on 
March 15, 1977, stated the following guidelines; 

As a general rule. Presidential and Vice presi- 
dential travel should be considered ‘political* 
if its primary purpose involves their positions 
as leaders of their political party. Appearing 
at party functions, fundraising, and campaigning 
for specific candidates are^the principal examples 
of travel which should be considered political. 

On the other hand, travel for inspections, 
mootings, non-partisan addresses, and the like 
ordinarily should not be considered 'political* 
travel even though it may have partisan 
consequences or concern questions on 
which opinion Is political divided. Tha 
president cannot perform his official duties 
effectively without the understanding, confidence, 
and support of the public. Travel and appearances 
by the President and Vice president to present, 
explain, and secure public support for the 
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Administration’ s measures are therefore an 
inherent part of the President's and Vice 
President's official duties, (pages 11-12) 

We concur with the foregoing rules of thumb, which are based 
largely on a common sense understanding of the nature of 
political and official activities. 2 / 

While we would hope that the foregoing generalities may be 
useful guides for the future, they should not be viewed as 
inflexible, There clearly is much room for discretion 1 b 
determining whether an event giving rise to an expense is 
political or official. At bottom, the question is a 
factual one that can only be answered by those most familiar 
with the particular facts of a given situation. Nonetheless, 

In general, if the purpose of an event on a trip is to promote 
the partisan aims of the president's or Vice president's 
party or candidates of that party, then expanses incurred in 
performing the event would generally be political in character. 
Should particular questions arise about specific events, we 
would be glad to provide more concrete advice concerning them. 

The second variable that may, in some circumstances, deter- 
mine the character of a particular expense Incurred on a 
trip is the nature of the individual whose activity generates 
the expense. There are some individuals who, in particular 
situations, are on a trip for inherently official or political 
purposes. Expenses incurred by them should generally be 
viewed as either official or political depending on 
their particular role. For Instance, there are some persons 
whose official duties require them to be with the President, 
whether or not the President himself is on official business. 3/ 


2 / Although we generally agree with this earlier opinion of 
TIhis Office, we would note that much Of its advice is of a 
prudential, not strictly legal, character. In the present 
merobrandura, we do not undertake to specify rules that are 
not legal ly mandated . Moreover, the earlier opinion Iteelf 
takes pains to stress the flexibility that exists in deter- 
mining whether, in a particular case, travel by the President 
is official or political ( see page 7). 

3/ This point is the same as stated in the March 15, 1977, 
opinion of this Office, entitled "political Trips" (pages 
9, 15-16). 

-5- 
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This group includes the President's doctor, his military aide 
and the Secret Service agents responsible for his protection, 4/ 

A similar group would exist for the Vice president. Expenses 
incurred during travel with the President or Vice President 
by this group of individuals should be considered official 
regardless of the character of the event that may be involved 
in a given trip. 

Similarly, on an otherwise entirely official trip, an 
individual may accompany the group for purely political 
reasons. As a rule, any expenses specifically incurred by 
such individuals should be considered political expenses, 
regardless of the events involved in the trip. 

In short, as we noted at the outset of this section, 
there is no single test for determining whether an expense is 
political or official in character. Viewed generally, 
expenses of individuals whose official duties require then to 
travel with the president or Vice president should normally 
be considered official. Expenses of individuals who are on 
a trip for purely political reasons should normally be considered 
political. Expenses associated with individuals who are 
not necessarily serving in either a wholly official or wholly 
political capacity — such as the President or vice president 
or other individuals in the White House who may, consistent 
with their official duties, perform political functions — 
should normally be judged to be official or political 
depending on the character of the event giving rise to the 
expense . 

(3) On a Mixed Trip Including Both Official and 

Political Activities, Can Certain Expenses be 
Apportioned between the Government and a political 
Committee? 


Based on what we have said thus far, the following 
conclusions may be stated. First, if all events during a 
trip are political in character, the only official expenses 
On the trip would be those associated specifically with the 
groiip of individuals whose official duties require the® to 
accompany the President and Vice President. Second , if all 


4/ This list is not intended to be exhaustive. The president 
may, in his discretion, determine that others are necessary 
members of his of ficial, party whenever he travels. 
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events on a trip are official in character, the only political 
expenses would be those associated specifically with individuals 
who accompany the president and Vice president on the trip 
for purely political reasons. This means that on a trip 
that is entirely official, any expenses associated with 
the president or Vice President or others who are not necessarily 
on the trip for purely official or purely political reasons 
should be considered official. Conversely, on a trip that 
is entirely political, expenses associated with persona who 
are not necessarily on the trip for wholly official or wholly 
political reasons should be considered political, 

A question remains, however, concerning expenses associated 
with individuals whose purpose for being on a trip is not 
necessarily only political or only official, when the trip 
itself is for both official and political purposes. Specifi- 
cally, on a mixed trip involving a substantial official 
element and a substantial political element, can the expanses 
associated with the president or Vice President or others' 
who are on the trip for both reasons be apportioned between 
the government and a political committee? There are several 
possible views on this question. 

It. might be argued, for example, that the performance 
of an official event during a trip could not have been 
accomplished without incurring certain expenditures and 
that, therefore, the entire cost of the trip should be treated! 
as official and should be' paid out of appropriated funds, 
with the sole exception being incremental expenses associated 
specifically with a political activity ( e .g . , a hotel bill j 
for an extra night's lodging necessitated entirely by a <: 

political event on the following day). This approach is grounded 
on the assumption that to permit any other apportionment , \ 
of the cost of a trip to a political committee would allow i 
the official budget to benefit from an unauthorized augmen- % J 
tation of appropriations. Since the expenses incurred were 1 
necessary to accomplish an official purpose, on this view 
they must be paid for in full with appropriated funds, 

■■ ' ■ \ 

The opposite theory could also be advanced. That is, if 
there is any political activity on a trip, a political committee 
could theoretically be required to pay for the trip's entire 
cost (except for incremental expenses specifically attributable 
to an official event). This theory proceeds on the assumption 
that any other approach would allow the President's or Vice 
President's political activities to be subsidized by their 
official appropriations. 

fi ' ' 
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A third approach, which in effect combines the first 
two, is suggested by a prior opinion of this office, transmitted 
to the Counsel to the President on September 17, 1980, and 
entitled 'Reimbursement of Travel Expenses incurred by 
Government Officials on Mixed official and Campaign Trips,’' 

That opinion responded to a question about the operation of 
a Federal Election Commission rule under which a campaign 
committee' a share of the costs of a mixed official-political 
trip is the full cost of the trip from the point of origin 
through each campaign-related stop and back to the point of 
origin. 11 C.P.R. § 9004, F. 5/ After the FEC adopted this 
rule, the White House Counsels Office assumed that the 
expense to the government for such a trip would be the difference 
between the trip's actual coat and the amount reimbursed by 
the campaign committee. However, the Counsel's office was 
concerned that such diminishraent of the actual expense to 
the government could constitute an unauthorised augmentation 
of appropriations. For that reason, it sought an opinion 
of this office. 

The September 17, 1980, opinion concluded that, if the 
government were to pay only the difference between the actual 
coat of a trip and the amount reimbursed by the campaign 
committee under the FEC rule, there would be an unauthorized 
augmentation of appropriations (assuming no authority to 
accept contributions) so long as the government were allowed 
to 'reap the benefit" of the enhanced payment of expenses by 
the campaign committee under the FEC rule. To cure this 
problem, the opinion stated that an accounting system should 
be devised to charge "the full allocated travel costs to ' 
both the Campaign Committee and the government agency," with 
a deposit of any excess funds in the Treasury (page 4, emphasis 
added ) . 

While we express no view regarding the correctness of 
this third approach during the period of a presidential 
election campaign when the Federal Election Commission’s 


_S/ For instance, if a trip from Washington, D.C. to Chicago 
were taken for official purposes, and then a trip from Chicago 
to Denver were taken for campaign purposes (with a return 
from Denver to Washington, D.C.), under the FEC rule the 
campaign committee would have to make reimbursement for the 
cost of travel from Washington, D.C, to Denver and back to 
Washington, D.C. 
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regulations would be applicable, we do not believe that the 
approach correctly reflects the requirements that apply 
outside the campaign period. Be believe that the first two 
approaches are unreasonable solutions to the problem because 
each tilts the scales completely toward one of the two conflicting 
guiding principles and results either in an inappropriate 
augmentation of appropriated funds or the subsidization of 
political activity with appropriated funds. The approach of 
the September 17, 1980, Office of legal Counsel opinion 
attempts to address these .problems in, we believe, an unrealistic 
and unnecessary way by requiring one trip to be paid for 
twice — .both. with official fund 3 and with political funds. 

In our view, a fourth approach which attempts in good 
faith to apportion the costs of such a trip on the basis of 
a reasonable division between the time spent on political 
activities and the time spent on official activities is a 
more reasonable and a legal resolution of the underlying 
problems. For example, if 50% of a single day's events are 
political and 50% are official, approximately 50% of the 
costs associated with participants whose roles are not neces- 
sarily either official or political should be reimbursed by 
the political committee and 50% should be paid from appropriated 
funds, unless such an apportionment, under the particular 
circumstances, would on some basis be unreasonable or inequitable. 
We believe that such an approach faithfully accomodates both 
of the basic norms discussed in part (1). 

Thus, when there is a mixed trip involving the President 
or Vice president, the purpose of which Is both substantially 
political and substantially official, expenses should be 
paid in the following Manner: first, expenses for individuals 
who are necessarily official (Secret Service, etc..) should 
be paid for with appropriated funds? second, expenses for 
individuals who are necessarily political (campaign officials) 
should be reimbursed by a political committee? third, incremental 
expenses specifically attributable to an official event should 
be paid from appropriated funds, and incremental expenses 
specifically attributable to a political event should be paid 
from political funds? and finally, expenses for individuals 
whose official- roles permit them to perform political activity 
should be reasonably and equitably apportioned so that a 
share reflecting the amount of a trip that is political in 
character Should be paid by a political committee. If these 
general guidelines are followed, then the purposes of using 
appropriated funds for official purposes but not using 
such funds for political purposes will be achieved. 

-9- f 
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We must reaffirm the limited nature of our conclusion 
about apportionment. As we have indicated, some categories 
of expenses may have to be treated as entirely official or 
entirely political, and thus they would not be subject to 
apportionment. Apportionment would be appropriate only with 
respect to expenses associated with individuals whose official 
roles permit them to perform political functions, and only 
when those individuals are on a trip that itself is not 
entirely political or wholly official in nature. J>/ In such 
circumstances, to accommodate both of the guiding norms 
noted in part (1), we believe that an apportionment of expenses 
between appropriated funds and the funds of a political 
committee which reflects the relationship between official 
and political activities may be made. We urge caution in 
applying such an approach, particularly in retaining records 
to substantiate any characterization of an event or trip as 
political or official that could be used in the future if. 


6/ We are not suggesting any specific formula for apportion- 
ment, for several formulae may be equally reasonable and some 
may be particularly well suited to particular trips. For 
example, a formula may be predicated on the number of hours 
spent on each event, the number of hours on the entire trip 
(including travel time) devoted to official or political 
affairs, the number of events devoted to each, or if a 
trip is devoted to one type of event in a distant city 
and another type in a nearby city on the return flight, 
on the relative distances travelled to each. While some 
general guidelines within these limits should be established 
for consistency in application, the overriding factor is 
the reasonableness of the apportionment in a specific situation. 
Wa would not exclude the possibility of creating an exception 
for de minimis involvement in official activity during a 
trip that would be treated as entirely political, and v Ice 
•versa. We note that previous Administrations have made use 
Or such a de minimis exception, as Indicated in the background 
materials supplied to us by your office, 
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to r instance, there should be an audit, by the General Accounting 
Office. 7/ 

( 4 ) Other Considerations 

we would add one qualification to the preceding discus- 
sion. As noted in part (1), official expenses, including 
expenses incurred during the President's and the Vies president's 
travel for official purposes, may not be paid for by funds 
other than those appropriated for official purposes unless 
there ie authority to the contrary. An acceptable aouroe of 
such authority would be a congressional authorization, In 
the fora of a statute, for the president and the Vice President 
(or their respective offices) to accept gifts to defray their 
official expenses. This office has concluded In the paat that 
the White House Office and the Office of . the Vice President 
do not have statutory authority to accept contributions or 
gifts. This legal premise provides the basis for the conclusion 
that the payment by a political committee of official travel 
expenses incurred by the president or vice President would 
be an impermissible augmentation of the appropriations for 
these offices. 

However, in the course of our research for this opinion, 
we reviewed a provision of law, 2 O.S.C. s 439a, not considered 
in any of the prior opinions on this subject by this office 
or by the Comptroller General, which appears to grant the 
President and Vice president gift authority, at least to the 
extent of authorizing them to accept contributions to defray 
their ordinary and necessary official expenses. Section 
439(a) states in full: 


7/ In two opinions to several Senators, dated October 6, 1980 
■and March 6, 1981, the Comptroller General discussed the 
apportionment of travel expenses for purposes of their payment 
by official and political funds under the Carter Administration. 
(B— 196862 1 Apportionment was not objected to by the Comptroller 
General. The Comptroller General expressly noted, as we have 
observed here, that there are "no guidelines of a legally 
binding nature (which) have been established by legislation, 
judicial decision, or otherwise* (page 2 of March 6, 1981, 
opinion). These opinions, coupled with prior practice by 
the White House, buttress our conclusion that a reasonable 
apportionment may be made in the circumstances we have described. 
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Amounts received by a candidate as 
contributions that are in excess of 
any amount necessary to defray his 
expenditures, and any other amounts 
contributed to an individual for t£e 
purpose of supporting his or^her 
activities' as a holder of federal 
office, may ba used by such candidate 
or individual , as the case may be , 
to defray any ordinary and necessary 
expenses incurred in connection 
his or her duties as a holder of 
federal office i may be contributed to 
any organization described in section 
17 (He) of the Internal Revenue Code 
of 1954, or may be used for any other 
lawful purpose, including transfers 
without limitation to any national, 

State, or local committee of any 
political party | except that, with 
respect to any individual who is not 
a Senator or Representative in, or 
Delegate or Resident Commissioner to, 
the Congress on January 8, 1980, no 
such amounts may be converted by any 
person to any personal use, other than 
to defray any ordinary and necessary 
expenses incurred in connection with 
hi3 or her duties as a holder of 
Federal office, (emphasis added) 

The foregoing provision authorizes "amounts contributed to an 
individual for the purpose of supporting his or her activities 
as a holder of Federal office" to be used by such individual 
"to defray any ordinary and necessary expenses incurred in 
connection with his or her duties • , . The term “Federal 
office" is defined separately as including the offices of the 
President, the vice president, and members of Congress. 

2 U.S.C. S 431(c). Accordingly, on. its face, this provision 
would appear to authorize use by the president and Vice 
President of amounts contributed to such individuals for 
the purpose of supporting their activities as President -or 
Vlee president. This would include expenses incurred in the 
course of official travel. 8/ , ) 


8/ Of course, any applicable conflict of interest provisions 
would have to be borne in mind if § 439a were to be used 
as authority for the receipt of contributions for the Presi- 
dent's or Vice president's travel expenses. 5 ' ; 
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We have consulted the legislative history of 2 U.S.C. 

S 439a, first adopted as part of the Federal Election Campaign 
Act Amendments of 1974, Pub. L. So. 93-443, 88 Stat. 1289, 
and have found nothing that would be inconsistent with such 
an interpretation. However, in the limited time available, 
we similarly have found nothing to indicate that Congress 
specifically considered the provision’s application to the 
Office of the President or Vice President. The brief floor 
discussion of this provision 9J and of a similar provision 
in a predecessor bill 10/‘ merely focused on its application 
to members of Congress, who traditionally have been permitted 
to accept gifts to defray the expenses of their offices. 11/ 

A regulation promulgated by the Federal Election Comm 1 an ion 
under this provision repeats the language of. the statute. 

See 11 C.F.R. §S 113.1 & 113.2. Thus, we are aware of no 
"Indication that Congress intended it to mean anything other 
than what it clearly sayss that elected officials including 
the President and the Vice President may accept gifts to 
defray expenses incurred in connection with the performance 
of their duties. ' 

» 

Nevertheless, we would caution against complete reliance i 
on § 439a until further consideration has been given to the 
authority under that statute for political committees to V 

make contributions, and until the matter has been coordinated, 
with the Federal Election Commission. In this connection, i 

the Federal Election Commission has authority to render ^ \ 

advisory opinions to federal officeholders about "the application 
of a general rule of law stated in* the Federal Election : > 

Commission Act, of which s 439a is a part, see 2 U.S.C. r, \ 

S 437tb). To our knowledge, the Commission has not beeh called 
upon to and thus has not formally addressed the application' 
of S 439a to gifts made to the President or the Vice President 
to defray the expenses of their offices, ' ; _ 




9 / See 120 Cong. Hec. H10335 (daily ed, October 10, 1974). 


10/ See 119 Cong. Rec. S 15081-15082 (dally ed , July 30, 1973). 

11/ Congress amended the provision in 1980, pub. L. No. 96-187, 
SS 105(4), 113, 93 Stat. 1354, 1366 (1980), generally to prohibit 
a federal official from converting contributed funds for his or 
her personal use. A specific exemption to this provision also 
was added for Individuals who were Senators and Representatives 
on January 8, 19^0. 

I' 
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Moreover, even if $ 4 39a ultimately is to be relied upon 
to grant gift authority for the President and vice president, 
we would, advise that guidelines be established for the receipt 
of contributions under the provision* This will be necessary 
since the Standards of Conduct Begulations applicable to 
agencies in the Executive Office of the President, 3 C.F.Ju 
59 100.735-(l)-( 32) , were not drafted with the intent of 
regulating contributions to meet the official expenses of 
the President and Vice President. Those regulations as 
currently drafted might not bo consistent with full implemen- 
tation of s 439a if that were desired, t 


Theodore B» Olson 
Assistant Attorney General 
Office of Legal Counsel 
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STATEMENT OF 
ALBERTO R. GONZALES 
ATTORNEY GENERAL 

BEFORE THE 

COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 

CONCERNING 

OVERSIGHT OF THE DEPARTMENT OF JUSTICE 

JULY 24, 2007 

Good morning Chairman Leahy, Ranking Member Specter, and Members of the 
Committee. I would like to thank you for the opportunity to appear here today to discuss 
the Department of Justice’s ongoing efforts to help protect the United States from 
terrorism, to investigate and prosecute criminal behavior, and to vindicate Americans’ 
civil and constitutional rights. I look forward to discussing the work that the Department 
has done in the three months since my last appearance before this Committee and to 
outline my priorities for the Department in the months ahead. As always, I welcome this 
opportunity to listen to your specific concerns and to enlist your support for the important 
work of the Department. 


Terrorism and National Security 

The terror events in London and Glasgow on the 29 th and 30 lh of June remind us 
of the importance of having laws that ably support our efforts to combat those who would 
bring terror to our shores. And the Director of National Intelligence recently confirmed 
in a National Intelligence Estimate on the terrorist threat to the U.S. Homeland that the 
threat remains serious. The Violent Crime and Anti-Terrorism Act of 2007, which I 
recently delivered to Congress, and FISA Modernization legislation, which the 
Administration delivered to Congress earlier this year, would give federal law 
enforcement and our Intelligence Community critical tools they need in the War on 
Terror, while safeguarding the rights and liberties of all Americans. 

These bills are, in short, designed partly to fill gaps in our ability to address 
terrorist plots. Since the terror attacks of September 1 1, 2001, the Department’s top 
priority has been protecting the nation from the threat of terrorism. With the creation of 
the Department’s new National Security’ Division, we now have attorneys and staff 
members within one organizational component dedicated to using all available 
intelligence and law enforcement tools in our effort to investigate and prosecute 
individuals committed to launching further attacks within the United States. The 
consolidation of the Department’s national security capabilities into one division has 
promoted coordination and enhanced our ability to detect and disrupt terrorist threats. 

The Violent Crime and Anti-Terrorism Act of 2007 and the Administration’s FISA 
Modernization proposal will enhance our abilities further still. 
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Anti-Terrorism Provisions in the Violent Crime and Anti-Terrorism Act of 2007 

A key part of terrorist planning is the recruitment of terrorists and training for an 
attack. In order to help the Department thwart plots at the earliest stages of this process, I 
urge Congress to enact several measures aimed directly against terrorist recruitment, 
solicitation, and training. Specifically, the Violent Crime and Anti-Terrorism Act of 
2007 includes a provision banning so-called “martyr payments” — payments to would-be 
suicide bombers or their families. Such monetary rewards encourage terrorists to commit 
these heinous acts by promising support to their surviving family members. The bill also 
criminalizes the solicitation of a federal crime of terrorism, much as the law already 
criminalizes solicitation of general crimes of violence. In addition, the bill amends the 
statute that currently bans individuals from receiving military-type training from a 
terrorist organization; this amendment criminalizes attempts and conspiracies to obtain 
such training as well and would increase penalties for such crimes. 

With so many Americans and United States government employees located in 
dangerous places abroad, it is more important than ever to ensure that we have adequate 
protections in place for our nationals who are overseas. The Department has identified 
some gaps in the laws aimed at protecting our nationals abroad and has proposed 
amendments to address these gaps. For example, the bill makes it a federal offense to 
kidnap American nationals outside the United States, clarifies that sexual abuse of 
Americans overseas is a crime, forbids the abduction of officers and employees of the 
United States who are seized because of their official work, and raises the penalties for 
similar existing crimes. Moreover, to improve the safety of American airline passengers, 
including those en route to overseas destinations or returning to the United States, the bill 
imposes sanctions for creating a serious threat to the safety of an airplane or passengers 
(for instance, by trying to open an airplane door while in flight). 

The bill also includes, of course, authorities that would improve our ability to 
investigate and punish terrorists. Courts should be able to mete out to terrorists the same 
penalties that drug dealers are subject to, including the denial of federal benefits. The bill 
confers this authority. Another provision will reduce unnecessary delays and burdens on 
the government in investigating terrorism cases and increases the maximum penalty for 
obstruction of justice in the course of a terrorism investigation. 

Each of the anti-terror provisions in the bill will enhance our capacity to 
investigate, disrupt, prosecute, and punish terrorists and those who seek to join or to 
support them. I sincerely hope that we can work together to put these measures in place 
and to advance the Department’s ability to protect Americans’ security both at home and 
abroad. 
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FISA Modernization Legislation 

l also want to briefly discuss the Administration’s continuing interest in working 
with the Congress and this Committee to update the Foreign Intelligence Surveillance Act 
of 1 978 (FISA). While FISA has been and continues to be one of our most valuable 
intelligence tools, it is imperative that the statute be modernized to account for the new 
technologies and threats of the 21st century. 

It has been almost thirty years since FISA was enacted, and revolutionary 
advances in telecommunications technology in that time have upset the delicate balance 
that the Congress originally struck in the statute. As a result, FISA now imposes a 
regime of court approval on a wide range of intelligence activities that do not 
substantially implicate the privacy interests of Americans — an unintended consequence 
that has impaired our intelligence capabilities. In many cases, FISA now requires the 
Executive Branch to obtain court orders to monitor the communications of individuals 
posing a threat to our national security located overseas. This process of obtaining a 
court order necessarily slows, and in some cases may prevent, the Government’s efforts 
to conduct surveillance of communications that are potentially vital to protecting the 
national security. 

This situation is unacceptable — we must quickly reform FISA’s outdated legal 
framework and ensure that the Intelligence Community is able to gather the information 
it needs to protect the Nation. The diversion of the resources of the Intelligence 
Community, the Department of Justice, and the Foreign Intelligence Surveillance Court 
(FISC) to FISA applications targeting foreign terror suspects overseas also must be 
remedied. As you surely agree, these precious resources would be better spent 
safeguarding the liberties of people in the United States. 

The Administration has proposed comprehensive amendments to FISA to address 
these and other concerns. In addition to updating FISA, the Administration’s proposal 
would extend liability protection to companies that are alleged to have cooperated with 
authorized intelligence activities in the wake of the September 1 1th attacks. By 
modernizing FISA, we can both provide the Intelligence Community with an enduring, 
agile, and efficient means of collecting critical foreign intelligence information and 
strengthen the privacy protections for U. S. persons in the United States. I look forward 
to working with the Congress on this critical issue. 

Recent Accomplishments 

With the tools we do have, we continue to concentrate on identifying and 
remedying vulnerabilities that terrorists can exploit in their plotting and planning, 
especially those efforts that target Americans here at home. Cutting off the provision of 
support and resources to foreign terrorists and terrorist organizations is critical to 
preventing and disrupting terrorist attacks and planning. I am committed to maintaining 
our focus on the investigation and prosecution of terrorism cases and to our continued 
success in charging and convicting those who plan and support terrorist plots. We will 
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persist in our vigilance, and we will use the full range of criminal charges available to 
us — including non-terrorism offenses such as false-statement charges, immigration fraud, 
human smuggling, and use of fraudulent travel documents — to charge defendants before 
their plans culminate in acts of terror. 

The Department recently has enjoyed several successes in pursuing those who 
would do us harm. We have brought charges against several individuals engaged in such 
plots, including four men who plotted to carry out a series of bombings at New York’s 
JFK Airport and six members of a southern New Jersey group charged with conspiring to 
attack the Army’s Fort Dix in New Jersey. And we will continue to prosecute those who 
seek to support al-Qaeda — those like Rafiq Sabir, a physician whom a jury convicted of 
conspiring to aid jihadists abroad and providing material support to al Qaeda; and Tarik 
Shah, who agreed to provide martial arts training for al Qaeda operatives. 

The Department also continues to play a critical role in obtaining authorization 
under FISA to conduct electronic surveillance and searches related to suspected terrorists 
and spies. These efforts have increased significantly since September 1 1th; in the past 
five years, the number of approved FISA applications has increased from 934 in 2001 to 
2,176 in 2006. The Department’s efforts in this area have allowed law enforcement and 
intelligence agencies to gather the information necessary to prevent terrorist attacks and 
combat espionage activities in the United States. 

National Security Oversight and Compliance 

In the midst of these efforts, I am pleased to report that the Department is also 
implementing a significant new national security oversight and compliance effort. This 
effort encompasses substantial changes within the Department of Justice aimed at 
improving the Department’s controls over its national security activities. The effort will 
include the implementation of new oversight and compliance programs, including a 
dedicated Oversight Section within the Department’s National Security Division. These 
oversight and compliance programs will be at the forefront of the Department’s ongoing 
effort to ensure that our national security investigations are conducted in a manner 
consistent with our laws, regulations, and policies, including those designed to protect the 
privacy interests and civil liberties of our citizens. These innovations reflect a new level 
of internal oversight and an appreciation of the need for strong measures to improve 
compliance in our national security activities. 

These institutional reforms also reflect an appreciation of the challenges that the 
Department faces in accomplishing its national security mission. The Department’s 
Inspector General issued a report in March raising important concerns about the FBI’s 
use of National Security Letters. After describing the broader oversight initiatives the 
Department is undertaking, 1 would like to briefly update the Congress on the many 
specific corrective actions that the Department has undertaken since the Inspector 
General released his report. 
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Since the attacks of September 1 1th, 2001, the FBI’s national security mission has 
dramatically expanded, and the Department’s National Security Division has taken steps 
to develop its national security oversight capacity to keep pace with the level of 
operations. For example, for the past several years, the Department has complemented its 
FISA minimization reviews with accuracy reviews designed to ensure the factual 
accuracy of every assertion contained in the FBI declarations submitted to the Foreign 
Intelligence Surveillance Court. We are also increasing the frequency of these field 
office reviews; DOJ attorneys are on a pace to complete 30 such reviews by the end of 
this year, as compared with the 23 reviews conducted in 2006. 

Most importantly, we are taking advantage of the opportunity presented by 
Congress’ creation of the Department’s new National Security Division. Since its 
establishment, the National Security Division has been building its capacity and 
increasing the tempo of its oversight activities. With the new oversight initiative we 
announced this month, DOJ attorneys have been given, for the first time, the clear 
mandate to examine aH aspects of the FBI’s national security program for compliance 
with law, regulations and policies. 

To accomplish this expanded mandate, we are standing up a dedicated Oversight 
Section, as approved by the Congress last year, within the National Security Division’s 
Office of Intelligence. This section is part of a broader proposed reorganization of the 
National Security Division. It will consist of attorneys and staff members specifically 
dedicated to ensuring that the Department fulfills its national security oversight 
responsibilities across the board. 

We have begun exercising this oversight through a regular process of conducting 
National Security Reviews of FBI field offices and Headquarters national security units. 
These reviews are staffed by career Department attorneys with years of law enforcement 
and intelligence experience from the National Security Division and the FBI’s Office of 
General Counsel, along with officials from the Department of Justice’s Privacy and Civil 
Liberties Office. These reviews, which the Division started conducting in April 2007, 
broadly examine the FBI’s national security activities, its compliance with applicable 
laws, policies, and Attorney General Guidelines, and its use of various national security 
tools, such as National Security Letters. The reviews are not limited to areas where 
shortcomings have already been identified; instead, they are intended to enhance 
compliance across the national security investigative spectrum. 

Since establishing this new national security review process in April, the National 
Security Division already has completed national security investigation reviews in five 
field offices, and the first Fleadquarters unit review began on July 23, 2007. By the end 
of this year, the Department will have completed a total of 15 reviews in field offices and 
headquarters units. 
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The Oversight Section will also play an important role in other areas. At my 
direction, it will review all referrals by the FBI to the President’s Intelligence Oversight 
Board, focusing on whether these referrals indicate that a change in policy, training, or 
oversight mechanisms is required. The Oversight Section will report to me semiannually 
on such referrals and will inform the Department's Chief Privacy and Civil Liberties 
Officer of any referral that raises serious civil liberties or privacy issues. In addition, it 
will provide compliance-related training for National Security Division lawyers and FBI 
agents and analysts. 

The FBI Director has also recently proposed the creation of an FBI Office of 
Integrity and Compliance. The mission of this proposed office would be to implement a 
strong compliance program, which would assist FBI management at all levels in 
maintaining a culture in which ethics and compliance are paramount. The creation of this 
office and the implementation of the new FBI-wide compliance program would represent 
important innovations in the way the FBI does business. 

The Office of Integrity and Compliance would be headed by a career Assistant 
Director who will report directly to the FBI’s Deputy Director, providing the office with 
direct access to the top decision makers within the FBI. It would develop compliance 
standards, training programs, and risk assessments, ensure that necessary' audits are 
performed, and deliver an annual report to key stakeholders. It would work closely with 
the Inspection Division to revise inspection protocols to include compliance risk and to 
ensure that compliance monitoring is carefully planned and executed. Finally, the 
compliance program would be institutionalized with a robust management structure 
including a Steering Committee chaired by the FBI Director and five Executive 
Management Committees. These committees would analyze the environment and legal 
requirements in each operational area, identify specific risk areas, and assess and 
establish policies, procedures, and training to mitigate those risks. 

In addition to the structural reforms and other measures discussed above, some of 
which were in development well before the Inspector General’s report, the Department 
has also taken a number of additional measures in response to the specific shortcomings 
identified by the Inspector General with respect to National Security Letters (NSLs). 
Upon receiving the Inspector General’s report, the FBI Director and I ordered several 
significant corrective actions throughout the Department. At this time, we have fully 
implemented nearly all of the Inspector General’s recommendations and also have made 
reforms beyond those called for by the Inspector General. 

In March, as part of the FBI’s effort to examine the scope of the problems 
identified by the Inspector General’s report, the FBI Director ordered a one-time, 
historical audit of the FBI’s use of NSLs in all 56 FBI field offices. This review was a 
substantial undertaking, requiring the deployment of over 100 inspectors and the review 
of thousands of investigative files. The review has now' been completed, and it largely 
confirmed the Inspector General’s overall statistical findings with respect to the rate of 
NSL errors attributable to the FBI. 
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With respect to the use of so-called “exigent letters,” the FBI has issued a Bureau- 
wide directive prohibiting the use of the type of letters described in the Inspector 
General’s report. Furthermore, the Inspector General and FBI have agreed to conduct a 
joint investigation, led by the Inspector General, into the use of exigent letters to examine 
whether there has been any violation of criminal law, administrative misconduct, or 
improper performance of official duties. 

The FBI has taken a number of steps to improve the accuracy of the reporting of 
NSL statistics to Congress. Last year, the FBI began developing a new NSL tracking 
database and plans to deploy the system to a field office for testing this month and to all 
field offices by the end of 2007. The FBI has also corrected deficiencies in its current 
database to reduce the potential for error and is correcting any known errors in its data. 

The FBI also issued revised comprehensive guidance on NSLs after consultation 
with the Congress, privacy and civil liberties groups, the Justice Department’s National 
Security Division, and the Department’s Chief Privacy and Civil Liberties Protection 
Officer. 

The FBI has initiated the development of a new training course on the use of 
NSLs. Once this course is fully developed, the FBI will issue a directive mandating 
training for all Special Agents-in-Charge, Assistant Special Agents-in-Charge, Chief 
Division Counsel, and all appropriate FBI agents and analysts. While this course is being 
developed, the FBI's Office of General Counsel has instructed its National Security Law 
Branch attorneys that they must conduct mandatory NSL training any time they are in a 
field office. 

In addition, at my request, the Justice Department's Chief Privacy and Civil 
Liberties Officer and the Office of the Director of National Intelligence jointly convened 
a working group to examine how NSL-derived information is used and retained by the 
FBI. 


To ensure that our prosecutors as well as our investigators properly use NSLs, I 
directed the Department’s Executive Office for United States Attorneys to review its 
existing training materials and guidance relating to terrorism investigations and 
prosecutions to ensure that NSLs are described properly in those materials. 

Finally, in accordance with another IG recommendation, the Department has 
developed a legislative proposal aimed at clarifying the scope of information that can be 
acquired under certain NSL provisions. We would be happy to work with the Committee 
on this proposal. 

I am personally committed to ensuring that National Security Letters are used 
responsibly and in compliance with all legal requirements, and 1 look forward to working 
with this Committee to address any questions it may have about my efforts. 


7 


VerDate Nov 24 2008 


1 4:48 Oct 08, 2009 Jkt 038236 PO 00000 


Frm 00567 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\38236.TXT SJUD1 


PsN: CMORC 



562 


Violent Crime 

One of the most important functions of the Department of Justice is to combat 
violent crime and to help investigate and prosecute the nation’s worst criminals, f am 
pleased to report that national crime rates remain near historic lows, thanks in large part 
to the courageous efforts of local, state and federal law enforcement agencies. And 
several major metropolitan areas continue to report decreases in the number of violent 
crimes in their communities. It must be acknowledged, however, that the FBI’s 2005 
Uniform Crime Report (UCR) and 2006 Preliminary UCR did signal a slight increase in 
the aggregate number of violent crimes in America. These data do not reveal a 
nationwide trend; instead, they show local increases in some violent crimes in certain 
communities. Despite the continuation of historically low crime rates, the Department 
takes seriously any increase in crime and renews its commitment to preventing violent 
crime across the country in partnership with state and local law enforcement agencies and 
prosecutors. 

Initiative for Safer Communities 

Recent visits by Department of Justice officials with representatives of 18 
metropolitan areas nationwide underscored the local nature of violent crime. These 
community-centered conversations, which were undertaken as parts of the Initiative for 
Safer Communities that I launched in October 2006, revealed some common themes in 
cities experiencing an increase in violent crime but exposed no single cause or set of 
causes. 


Among other factors, communities expressed concern about the increasingly 
young age of their violent offenders and about the dangers posed by loosely organized 
street gangs and by guns placed in the hands of criminals. Some communities expressed 
concern about the ability of their local or state criminal justice systems to impose 
appropriate sanctions for violent criminals. Our conversations with these communities 
reinforced the notion that each locality faces unique challenges and must address those 
challenges with a solution that is cognizant of both the local causes of crime and the local 
resources available to address it. 

One consistent message we heard across the country was officials’ appreciation 
for the distinctive advantages of federal prosecution. State and local authorities value the 
ability of the federal system to impose stiffer penalties — including prison time without 
parole — to some of the “worst of the worst” violent offenders. That is why, in May of 
this year, I directed ail federal prosecutors and Department components, working in 
partnership with state and local law enforcement and prosecutors, to redouble their efforts 
to identify those violent crime cases that could be most effectively pursued under federal 
law. 


The increase in the number of violent crimes, coupled with the value of 
prosecuting significant violent offenders in the federal system, makes it all the more 
important to ensure the effectiveness of our federal criminal laws. Law enforcement 
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personnel at all levels are doing their job; our laws must help — and not hinder — their 
important efforts. With these considerations in mind, I urge this committee to take up the 
Violent Crime and Anti-Terrorism Act of 2007. 

Violent Crime and Anti-Terrorism Act of 2007 

In addition to strengthening our anti-terrorism authorities, this broad legislative 
proposal is aimed at ensuring that law enforcement and prosecutors have the tools they 
need to investigate and to prosecute violent criminals and to keep American communities 
safe. Of particular note, the bill makes the U.S. Sentencing Guidelines mandatory, as 
Congress intended, rather than merely advisory. The bill thus restores the certainty — and 
fairness — of federal sentences and reinforces the Department’s ability to keep serious 
offenders off of our streets. The bill also provides rights of appeal for both the United 
States and the defendant to challenge the sentencing determinations made by a trial court. 
This change will permit the Department to vindicate the fairness of the guidelines when a 
criminal’s sentence is more lenient than sentences that are imposed on others who have 
been convicted of the same crime. 

The legislation promises to improve criminal law as it applies to other areas as 
well. It amends the armed career criminal statute to create a tiered penalty approach for 
felons with prior drug trafficking or violent felony convictions, giving judges and 
prosecutors the framework they need to properly punish hardcore criminals. Additionally, 
the legislation increases the maximum penalty for the general federal criminal conspiracy 
statute, making the law more effective in prosecuting conspiracies to commit offenses. 
Another important provision increases the maximum sentences that individuals convicted 
of felony crimes of violence or drug trafficking crimes will face if they have entered the 
United States illegally. Moreover, the bill would allow federal prosecutors to pursue 
violent offenders more effectively across the board with longer and more consistent 
statutes of limitations. 

Sending a tough message to those who violate federal firearms laws, the bill 
strengthens the statutory prohibition on illegal firearms transfers by doubling the 
maximum penalty for transferring a firearm that will be used to commit a violent crime or 
drug trafficking offense. The bill also establishes a firm but flexible system of graduated 
sanctions for certain violations of the Gun Control Act. These provisions will provide 
greater incentive for federal firearms licensees to comply with the law and will assist the 
Bureau of Alcohol, Tobacco, Firearms and Explosives in effectively addressing specific 
violations. 

Violent crime is often committed for financial gain, and criminal enterprises 
cannot survive without money to fuel their operations. The bill therefore includes the 
Proceeds of Crime Act; a comprehensive update and enhancement of the federal criminal 
forfeiture and money laundering laws. By targeting criminal proceeds, the Act strikes 
directly at the heart of the criminal enterprise, taking away the financial incentive that 
motivates many crimes in the first place. The Act also expands statutory authority, and 
provides more uniform procedures, to forfeit money and property used to commit crimes. 
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Violent Crime Initiatives and Task Forces 

The Violent Crime and Anti-Terrorism Act will substantially enhance the 
Department’s ability to prevent and to punish violent crime. Moreover, the Act will 
support initiatives that the Department has instituted in pursuit of these vital objectives. I 
should highlight two of the Department’s programs aimed at addressing the dangers 
posed by violent criminals: Project Safe Neighborhoods (PSN) and the Comprehensive 
Anti-Gang Initiative. 

As you may know, PSN originally focused on reducing gun violence by 
promoting community-based, multi-faceted solutions to be implemented by coalitions of 
local, state and federal partners. I expanded PSN to include new and enhanced anti-gang 
efforts, and I am pleased to report that this fiscal year the Department is awarding 
approximately $50 million in state and local grants to support these cooperative efforts to 
reduce gun violence and gang crime. 

The Department has also recently expanded its Comprehensive Anti-Gang 
Initiative. When I last testified before this committee, the Initiative operated in six sites 
across the country. I have since expanded the Initiative to four additional sites: 
Indianapolis, IN; Raleigh-Durham, NC; Oklahoma City, OK; and Rochester, NY. This 
effective program focuses prevention, enforcement, and offender reentry efforts in a 
given target area, partnering with faith-based and other community organizations aiming 
to rehabilitate neighborhoods stricken by gang violence. I believe that no one should 
have to live in fear of gangs or violent crime. The Comprehensive Anti-Gang Initiative is 
one way in which the Department brings hope to those who live in violent environments. 

Numerous other Department efforts lead the way in clearing communities of 
violent offenders, including those that are gang-related. The Department established an 
Anti-Gang Coordination Committee to organize the Department’s wide-ranging efforts to 
combat gangs. At the district level, each United States Attorney has appointed an Anti- 
Gang Coordinator to provide local leadership and focus to our anti-gang efforts. The 
Anti-Gang Coordinators, in consultation with their local law enforcement and community 
partners, have developed comprehensive, district-wide strategies to address the gang 
problems in their districts. 

In addition, the Department has created a new national gang task force, called the 
National Gang Targeting, Enforcement and Coordination Center (GangTECC). 
GangTECC is composed of representatives from the Bureau of Alcohol, Tobacco, 
Firearms and Explosives, Bureau of Prisons, Drug Enforcement Administration, Federal 
Bureau of Investigation, and United States Marshals Service as well as the Department of 
Homeland Security’s U.S. Immigration and Customs Enforcement and other partners. 

The center coordinates overlapping investigations, ensures that tactical and strategic 
intelligence is shared among law enforcement agencies, and serves as a central 
coordinating center for multi-jurisdictional gang investigations involving federal law 
enforcement agencies. GangTECC works hand-in-hand with the National Gang 
Intelligence Center, which integrates the gang intelligence assets of all Department of 
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Justice agencies, and has established partnerships with other federal, state, and local 
agencies that have gang-related information. 

GangTECC has contributed to a number of important anti-gang operations in the 
past year. In addition to supporting the recent and successful prosecution of MS- 13 
leaders in Maryland, GangTECC has coordinated anti-gang initiatives in several cities 
across the country, including Baltimore, MD; Cleveland, OH; Dallas, TX; Trenton, NJ; 
and the communities of Bakersfield, Modesto, and Sacramento in California. GangTECC, 
working with the National Gang Intelligence Center and Gang Squad, the Department’s 
new gang prosecution unit, is presently supporting — and in some cases spearheading — 
significant investigations of high-level gang members in several states. Some of these 
investigations even reach outside the United States and involve cooperation with our 
foreign law enforcement partners. 

The Department has also established and leads numerous joint violent crime- 
related task forces, including the FBI-led Safe Streets Task Forces and Gang Safe Streets 
Task Forces that focus on dismantling organized gangs; U.S. Marshals-led Regional 
Fugitive Task Forces and district-based task forces that focus on fugitive apprehension 
efforts; and ATF-led Violent Crime Impact Teams, which comprise agents from 
numerous federal, state, and local law enforcement agencies and identify, target, and 
arrest violent criminals to reduce the occurrence of homicide and firearm-related violent 
crime. The FBI’s Safe Streets Task Force program recently added a new task force in 
Orlando, bringing the total number of these task forces to 1 80. The ATF added Violent 
Crime Impact Teams to Mesa, Ariz.; Orlando, Fla.; San Bernardino, Calif.; and San Juan, 
Puerto Rico — raising the total number of teams to 29 nationwide. These efforts are 
making a difference. Violent Crime Impact Teams alone have recovered more than 
13,950 firearms and captured 1,960 criminals identified as the “worst of the w orst.” 
Further, the opening of the USMS Gulf Coast Regional Fugitive Task Force operating in 
Alabama and Mississippi brings the total number of USMS-led regional and district 
fugitive task forces to 92. In FY 2006, USMS task forces collectively apprehended over 
80,000 fugitives, many of whom were wanted in federal and state courts for violent 
offenses. 

Every program that 1 have discussed and all of the Department’s efforts to combat 
violent crime would benefit from the passage of the Violent Crime and Anti-Terrorism 
Act of 2007. 

In addition to helping law enforcement fight violent crime, the proposed 
legislation amends and strengthens laws targeting sexual predators, drug traffickers and 
terrorists. Specifically, the law mandates a minimum sentence of two years for 
possessing child pornography and provides technical and other improvements to laws 
used to combat drug trafficking. Beyond these beneficial changes, I strongly believe that 
the bill’s anti-terror provisions make the passage of this bill immensely important. 
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Additional Initiatives in the FY 2008 Budget 

State and local authorities value flexibility and the ability to target Federal 
resources where local law enforcement needs those resources most, including fighting 
violent crime. This is why the President’s FY 2008 Budget proposes to consolidate more 
than 70 grant programs, many of which are small, earmarked, or hindered by inflexible 
formulas, into just four flexible and competitive grants. 

Protection of Children 

Protecting children against sexual predators has been a key priority of my 
tenure as Attorney General, and 1 am proud of the Department’s efforts thus far to combat 
the terrible crimes that are all too often committed against children. The Department has 
moved forward aggressively to implement key reforms of the Adam Walsh Child 
Protection and Safety Act of 2006 and other efforts to protect our nation’s youth, and l 
am pleased to be able to report on what we have most recently accomplished. 

As you know, the Adam Walsh Act adopted a comprehensive new set of 
national standards for sex offender registration and notification and directed the 
Department to issue guidelines and regulations to interpret and implement these 
requirements. The Act also created the Office of Sex Offender Sentencing, Monitoring, 
Apprehending, Registering, and Tracking (“SMART Office”) to administer the 
requirements. The SMART Office’s director has developed detailed guidelines to assist 
the States, territories, and Indian tribes in incorporating the Adam Walsh Act standards in 
their sex offender registration and notification programs. I reviewed and approved those 
Guidelines on May 17, and they were published both on the Department’s website and in 
the Federal Register. A public comment period on them is open until August 1st. Once 
the comments are received and evaluated, we will publish the final guidelines to help the 
States, territories, and Indian tribes comply with Act. 

In addition to strengthening the substantive standards for sex offender 
registration and notification, the Adam Walsh Act provides for increased Federal 
assistance to states and other jurisdictions for the enforcement of registration 
requirements and protection of the public from sex offenders. For example, the Act 
directs the Department to use the resources of Federal law enforcement, including the 
United States Marshals Service, to assist jurisdictions in locating and apprehending sex 
offenders who fail to register as required. Under new section 2250 of title 1 8 of the U.S. 
Code, sex offenders who knowingly violate the Act’s registration requirements under 
circumstances supporting Federal jurisdiction, such as failure to register following 
relocation from one State to another, can be imprisoned for up to 10 years. Since the 
enactment of section 2250, Marshals Service investigations have resulted in the issuance 
of 1 66 arrest warrants for fugitives in violation of the law. Marshals and other law 
enforcement officials have now arrested 120 of those fugitives. The Department’s 
Criminal Division and the United States Attorneys’ Offices have developed policy and 
guidance for prosecutions under the new Federal failure to register offense and are 
moving forward aggressively in bringing Federal prosecutions in appropriate cases. 
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In addition, the Adam Walsh Act enacted important reforms affecting the 
correctional treatment of sex offenders. For example, the Act adopted new provisions for 
civil commitment of sexually dangerous persons. This means that a person in the custody 
of the Bureau of Prisons is now subject to court-ordered civil commitment if it is proven 
by clear and convincing evidence that: (i) the person has engaged in sexually violent 
conduct or child molestation, and (ii) the person suffers from a serious mental illness, 
abnormality, or disorder as a result of which the person would have serious difficulty in 
refraining from further sexually violent conduct or child molestation if released. 

Pursuant to the Act’s civil commitment provisions, the Bureau of Prisons has certified 43 
inmates (not limited to those incarcerated for sex offenses) as sexually dangerous 
persons, a decision that initiates judicial commitment proceedings. The Bureau of 
Prisons is formalizing the screening and certification of inmates who satisfy the statutory 
“sexually dangerous person” criteria, and civil commitment of such persons for the 
protection of the public and for their care and treatment will be sought in all appropriate 
cases. 


The 2008 Budget includes resources to strengthen BOP’s ability to manage the 
Federally sentenced sex offenders in the Bureau’s custody in accordance with the Adam 
Walsh Act. These enhancements will help address the security issues raised by a 
growing sex-offender inmate population and the need to reduce recidivism among such 
offenders following their release. 

Another important aspect of the Adam Walsh Act is the inclusion of provisions 
aimed at preventing use of the Internet to exploit children. Of course, the Internet is one 
of the greatest technological advances of our time, but it also makes it alarmingly easy for 
sexual predators to find and contact children, as well as to trade, to collect, and even to 
produce images of the sexual exploitation of children. The Act amended existing law to 
protect children from such exploitation by requiring that producers of graphic nude 
images (even without depictions of sexual intercourse) maintain for inspection records 
proving that all persons depicted in those images were 1 8 years of age or older at the time 
the images were made. On July 12, the Department published in the Federal Register a 
new proposed rule to implement this provision. 

The Adam Walsh Act also provided a statutory basis for the backbone of the 
Department’s efforts to combat child exploitation. Project Safe Childhood (PSC). We 
have begun to marshal our collective resources and raise online exploitation and abuse of 
children as a matter of public concern. We have sought to do this through enhanced 
coordination of our law enforcement efforts, especially with the Internet Crimes Against 
Children task forces and our other State and local partners. And we have sought to reach 
out to parents and children about how to stay safe online through cooperation with our 
non-governmental partners like the National Center for Missing and Exploited Children 
(NCMEC). We also took the lead in the international community, sponsoring resolutions 
on effective crime prevention and criminal justice responses to combat sexual 
exploitation of children adopted this past April by the United Nations Commission on 
Criminal Justice and Crime Prevention and the Group of Eight major industrial powers. 
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The Department’s enhanced law enforcement efforts have begun to show results. 
In the first nine months of FY 2007, the U.S. Attorneys have brought more than 1,500 
cases of child pornography offenses, online sexual solicitation of minors, and traveling to 
sexually abuse a child, a pace that if continued in the next three months will yield more 
than 2000 prosecutions, up 25 percent over the 1,600 in FY 2006. Our conviction rate 
thus far is 92 percent. In the first eight months of FY 2007, the Federal Bureau of 
Investigation’s Innocent Images National Initiative opened 1,654 cases, a pace that if 
continued over the next four months will yield more than 2,481 investigations, up 16 
percent over the 2,135 in FY 2006. Meanwhile, in the first half of the fiscal year, the 
Internet Crimes Against Children (1CAC) task forces increased the number of arrests for 
online child exploitation and abuse to 1,139, up nearly 20 percent over the same period in 
FY 2006. Through these prosecutions our goal is to stop those who prey on our children 
and also to deliver a strong message of deterrence: When you target kids, we will target 
you. 


The Department has undertaken two other important steps to reduce the incidence 
of child sexual exploitation and abuse facilitated by the Internet, and these steps have 
begun to show results. 

Together with NCMEC and the Ad Council, we have supported a public service 
advertising campaign called “ Think Before You Post," which is designed to educate 
teenage girls about the potential dangers of posting and sharing personal information 
online. Popular social networking sites such as MySpace, Facebook, and Sconex make it 
easier for children and teens to post and share personal information, pictures, and videos, 
which may make them more vulnerable to online predators. Girls are particularly at risk 
of online sexual exploitation — a recent study by University of New Hampshire 
researchers for NCMEC found that, of the approximately one in seven youths who 
received a sexual solicitation or approach over the Internet, 70 percent were girls. 

The Think Before You Post campaign sends a strong reminder to children and 
their parents to be cautious when posting personal information online because, 
“[anything you post, anyone can see: family, friends, and even not-so-friendly people.” 
The public service announcements were distributed to media outlets throughout the 
country and can also be viewed at the Department’s website www.usdoi.gov . I commend 
these announcements to your attention. 

Coordination of our law enforcement efforts through our 93 U.S. Attorneys will 
also be advanced by the recent launch of the PSC Team Training program. This 
program, which I launched at NCMEC’s Alexandria headquarters in February, will reach 
every district by the end of 2008 through a series of regional training sessions. The 
training program will create a platform from which federal, state, and local law 
enforcement agencies and non-governmental organizations can effectively work together 
across state and even national borders. In February, teams from Alabama, Arkansas, 
Missouri, Texas, and Washington received training. The next training session was held 
in Miami in May, bringing together teams from Florida, Puerto Rico, and the Virgin 
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Islands. In June, teams from Kentucky, South Carolina, Tennessee, and West Virginia 
were trained, and our next training session in August will include teams from 
Connecticut, New York, and New Jersey. 

Drug Enforcement 

The Department continues to aggressively investigate and prosecute illegal drug 
traffickers and drug trafficking organizations. Last fiscal year, federal drug prosecutions 
accounted for more than 25 percent of all cases filed by our U.S. Attorneys and 36 
percent of federal defendants. 

Drug Trafficking Organizations 

Drug trafficking organizations continue to supply the vast majority of drugs into 
the United States. The Department’s most effective approach to fighting these trafficking 
organizations combines the skills and resources provided by the Drug Enforcement 
Administration (DEA) and the Organized Crime and Drug Enforcement Task Force 
(OCDETF) program to gather intelligence, aggressively investigate and bring to justice 
violent members of these organizations. The Department generally relies on the expertise 
of multiple federal agencies along with our international, state, and local partners, to 
mount a comprehensive attack on major drug organizations and the financial 
infrastructures that support them. 

This approach has been successful. In June of this year, Manuel “Hoover” 
Salazar-Espinosa, designated by the Justice Department as one of the world’s most 
significant drug kingpins, was convicted in New York of conspiring to import cocaine, 
distributing cocaine with intent to import, and conspiring to launder narcotics proceeds. 
According to the evidence at trial, Salazar-Espinosa conspired with notorious Mexican 
cocaine cartel leaders to transport ton-quantities of Colombian cocaine through Mexico to 
the City of New York on a weekly basis. Salazar-Espinosa also assisted in the laundering 
of $12 million to $14 million in narcotics proceeds per week during the period 2002 to 
2005. The Department’s prosecutors also proved Salazar-Espinosa’ s responsibility for a 
1 ,3-ton cocaine shipment destined for the United States, which was seized while 
concealed in the arm of a crane in Panama in July 2005. In February of this year, the 
Department secured convictions of Anayibe Rojas Valderrama and two co-defendants for 
conspiring to import five kilograms or more of cocaine into the United States and 
conspiring to manufacture and distribute five kilograms or more of cocaine intending and 
knowing that the cocaine would be unlawfully imported into the United States. Rojas 
Valderrama was the finance officer of the 14th Front of the FARC. She was extradited 
from Colombia to the United States in March 2005 to stand trial on the U.S. charges, and 
is the first FARC leader to be convicted in the United States. 
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Methamphetarnine 

With the recent passage of the Combat Methamphetarnine Epidemic Act (the 
Combat Meth Act), domestic lab production of methamphetarnine has dramatically 
declined. The Combat Meth Act regulates the sale of the legal ingredients used to make 
methamphetarnine; strengthens criminal penalties; authorizes resources for State and 
local governments; and enhances the regulation of methamphetarnine by-products, among 
other things. The Department is committed to enforcing these new provisions of the law 
rigorously in order to end the domestic production of methamphetarnine. I am pleased to 
report that, as State laws regulating methamphetarnine precursors have gone into effect 
along with the Combat Meth Act, we have seen a significant decline in the number of 
domestic methamphetarnine labs. 

The United States Government has established a strong partnership with Mexico 
to combat methamphetarnine. Since the Attorney General of Mexico and I announced 
several anti-methamphetamine initiatives designed to improve enforcement, training, 
information sharing, and public awareness, significant progress has been made. For 
example, Mexico has begun imposing import quotas tied to estimates of national needs. 
The Mexican Government has reduced the amount of pseudoephedrine, ephedrine, and 
combination product importation permits to 70 tons during 2006, a reduction of 53 
percent from the 2005 import level. 

DEA has expanded the role of its Clandestine Lab Enforcement Teams to target 
Mexican methamphetarnine trafficking organizations and has developed a special field 
intelligence program, Operation White Fang, to identify and target the organizations 
responsible for producing and trafficking methamphetarnine across the entire southwest 
border. DEA is also providing training to Mexican law enforcement and prosecutors on 
topics ranging from chemical identification to officer safety. 

Opium Production in Afghanistan 

The illicit production of opium in Afghanistan continues to be a worldwide 
problem. Through training and education of Afghan officials, as well as ongoing criminal 
investigations, the Department, in partnership with the Department of State, continues to 
combat the opium trade. The Criminal Division’s Senior Federal Prosecutors Program 
continues to be an important presence in Kabul; this program was critical in assisting the 
Afghans to draft a new comprehensive counter-narcotics law'. The Department will 
continue to build upon its successes, foster international support, and constantly seek new 
ways to reduce and eliminate this dangerous drug trade. 
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Identity Theft 

Identity theft has become of increasing concern to the American people. Among 
other things, it results in lost confidence in online commerce and in the reliability of 
businesses and government agencies that collect and maintain personal data. Moreover, 
the aggregate losses from such crimes can amount to billions of dollars and millions of 
hours of recovery time for individuals, businesses, and the government. 

The Department plays dual roles in combating identity theft. Our principal role is 
prosecutorial: Our prosecutors seek to bring identity thieves to justice and to recover the 
proceeds of crimes for their victims. The Department is also one of the two agencies 
leading the President’s Identity Theft Task Force, which 1 chair. 

On April 23, 1 had the privilege, along with FTC Chairman Deborah Platt 
Majoras, of transmitting to the President a comprehensive Strategic Plan, developed by 
the Identity Theft Task Force, for combating identity theft. The Strategic Plan is the 
result of an unprecedented federal effort to identify the best way forward to attack this 
pernicious crime and represents a milestone in America’s efforts to fight back against 
identity thieves — a blueprint for a coordinated, across-the-board effort to better protect 
America’s families from this insidious offense. 

The 31 major recommendations in the Task Force Strategic Plan target the entire 
life cycle of identity theft — from the acquisition of sensitive data to its misuse and from 
the investigation and prosecution of identity thieves to recovering lost assets for their 
victims— and provide guidance for all sectors of the economy. The report fully 
acknowledges that the government also has to do a better job of preventing and 
responding to identity theft. This integrated approach reflects a belief that the problem of 
identity theft can be best handled only when all stakeholders are focused on the same 
goals. 


The report includes four particularly ambitious and important recommendations 
that I would like to highlight here. First, federal agencies should reduce the unnecessary 
use of Social Security numbers, which are one of the most valuable commodities to an 
identity thief. Second, national standards should be established to require private sector 
entities to safeguard the personal data they compile or maintain and to provide notice to 
consumers when a breach occurs that poses a significant risk of identity theft. Third, 
federal agencies should implement a broad, sustained awareness campaign to educate 
consumers, the private sector, and the public sector on methods of deterring, detecting, 
and defending against identity theft. Fourth, Congress should consider a variety of 
legislative proposals aimed at improving our ability to prevent, to investigate, and to 
prosecute identity theft and related crimes. 

Recognizing that many of our current criminal statutes have not been updated to 
allow law enforcement to keep pace with new and developing methods of identity theft, 
the Task Force recommended a legislative package that would facilitate identity theft 
enforcement by, among other things, closing loopholes in existing laws. Doing so would 
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help ensure that prosecutors have the appropriate tools for charging identity theft crimes. 
For example, one section proposes amending the identity theft and aggravated identity 
theft statutes to ensure that identity thieves who misappropriate information belonging to 
corporations and organizations can be prosecuted. Another would amend existing 
statutes to assure the ability of federal prosecutors to charge those who maliciously use 
spyware and keylogger software. 

Our legislative proposals, which the Department formally transmitted to Congress 
on July 19, 2007, also included a provision amending the restitution statutes to ensure 
that victims can recover the value of time they reasonably spent in attempting to make 
themselves whole after a theft. We appreciate the Committee’s prior leadership in this 
area, and 1 look forward to working with this Committee to ensure that these provisions 
are enacted into law. 


Intellectual Property Enforcement 

Intellectual Property (IP) protection is a core component of U.S. economic health 
and the key to preserving America’s competitive position in the global marketplace. The 
Justice Department has made combating IP crime a priority, and we are committed to 
enforcing the law in this area and to pushing for even stronger legal protections. 

We have seen the real and tangible consequences of counterfeiting and piracy as 
they deprive artists and innovators of the fruits of their creations, divert business from 
honest merchants, provide a ready source of revenue for organized criminal groups, and 
defraud — and often physically endanger — innocent consumers. Our response must move 
forward on several fronts. We must strengthen our global law enforcement efforts, work 
to increase the number of international operations we conduct jointly with other 
countries, and ensure strong intellectual property laws here in the United States. 

The Department continues to increase efforts to protect U.S. intellectual property 
against counterfeiting and piracy with a special emphasis on prosecuting cases that 
implicate health and safety. While some view IP crime as harmless or victimless, the 
reality is that criminals who manufacture and sell counterfeit products can pose a 
substantial risk to the health and safety of American consumers. Imagine a heart patient 
undergoing emergency surgery at a hospital that unknowingly purchased counterfeit — - 
and substandard — surgical equipment. Or a truck driver who buys counterfeit brake pads 
that diminish his ability to avoid an accident. Preventing these potential catastrophes is 
the central reason we take this issue so seriously. These crimes have an impact on the 
economy, but they are about far more than just dollars and cents. 

As you know, the Department created an Intellectual Property Task Force to 
bolster our efforts across the board. For instance, last June, the Department’s Task Force 
on Intellectual Property announced that it had implemented 3 1 recommendations to 
improve IP protection and enforcement in the United States and abroad, as described in 
detail in the Progress Report of the Department of Justice’s Task Force on Intellectual 
Property (June 2006). 
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In the past two years, we have significantly expanded the Computer Hacking and 
Intellectual Property (CHIP) network of Federal prosecutors dedicated to the prosecution 
of high-tech and IP crime. The total number of CHIP prosecutors has increased to 230 
(with at least one in each U.S. Attorney’s Office), and the number of specialized CHIP 
Units has nearly doubled to 25 cities nationwide. The Task Force’s unprecedented efforts 
to improve criminal IP enforcement have yielded, among other successes, substantial 
increases in Federal investigations and prosecutions of IP violations. 

In addition, last year, the Department committed to increasing the number of IP 
prosecutions and improving our international cooperation and outreach efforts. Through 
the dedicated efforts of U.S. Attorney's Offices, our Criminal Division, and law 
enforcement across the country, we accomplished those goals. 

For instance, in 2006, we convicted 57 percent more defendants for criminal 
copyright and trademark offenses than in 2005. Of those convictions, the number of 
defendants receiving prison terms of more than two years increased even more sharply— 
up 130 percent. FBI arrests in IP cases increased by nearly 40 percent, with the number 
of convictions increasing by more than 50 percent. Increased enforcement and stiffer 
sentences send an important message to these counterfeiters and pirates that we take their 
crimes seriously and that they will be investigated, prosecuted, and punished for those 
crimes. 


It is imperative that countries work together to ensure strong enforcement 
worldwide. There can be no safe havens for intellectual property criminals if IP crimes 
are to be curtailed. Last month, following one of the first extraditions ever for an IP 
offense, the leader of one of the oldest and most notorious internet software piracy groups 
was sentenced to more than four years in prison for his part in an illegal distribution of at 
least $50 million worth of pirated software, movies, and music. 

In cases like this, we have worked with prosecutors throughout the United States 
and internationally to protect the rights of IP owners and to enforce the law. Last year 
alone Department of Justice prosecutors provided training and technical assistance on IP 
investigations and prosecutions to over 3,300 foreign prosecutors, investigators, and 
judges from 107 countries. We are training more every day. 

In order to advance our international efforts, the Department last year placed the 
first-ever IP Law Enforcement Coordinator in Bangkok, Thailand. Later this year, we 
will be sending a second coordinator to Eastern Europe. 

When I meet with my counterparts in other countries, I make sure to include IP 
crimes in the discussion. Last May, at a meeting of G8 Justice and Home Affairs 
Ministers in Germany, my counterparts and I adopted a set of principles to enhance 
international cooperation in fighting IP crime, and we will continue this work over the 
coming year. Throughout Central and South America, in Asia, and in Europe, we are 
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making clear that these important issues need to be taken seriously — not just for the sake 
of Americans but for the benefit of consumers and entrepreneurs worldwide. 

We must also continue our efforts at home, however. In order for us to protect the 
intellectual property that is so important to our national economy and to meet the global 
challenges of IP crime, U.S. laws must be up to date. On May 14, 1 submitted to the 
Congress a bill, the Intellectual Property' Protection Act of 2007, that imposes stronger 
penalties for repeat copyright offenders and increases the maximum penalty for 
counterfeiting offenses when the defendant has knowingly or recklessly caused or 
attempted to cause serious bodily injury or death. 

The Intellectual Property Protection Act of 2007 hits IP criminals in their wallets 
by strengthening applicable forfeiture and restitution provisions. Doing so ensures that 
IP criminals will forfeit their illicit profits as well as any property used to commit their 
crimes and strikes at the very motivation underlying the criminal enterprise: money. 

A major theme that cannot be sounded too frequently — and that I thank this 
Committee for appreciating — is that IP crime is not a mere technicality or victimless 
crime. Counterfeiting and piracy are serious problems with real victims, and these 
problems pose a threat not only to American industries but to public health and safety as 
well. Those who seek to undermine this cornerstone of U.S. economic competitiveness 
may believe that they are making easy money; that they are above the law or below the 
radar screen of law enforcement. It is our responsibility and commitment to show them 
that they are wrong. This Committee’s prompt consideration of and action on the 
Intellectual Property Protection Act of 2007 will help us do just that. 

Immigration Enforcement and Border Security 

Next, I would like to offer a review of the Department’s ongoing work on 
immigration enforcement and border security. This critical area of law enforcement was, 
of course, the subject of intense debate and careful consideration in May and June as the 
Senate considered the Secure Borders, Economic Opportunity and Immigration Reform 
Act of 2007. I would like to thank the members of this Committee for your participation 
in that important national discussion as well as for the efforts that many of you made to 
advance the President’s call of comprehensive immigration reform. As the President has 
noted, we will not fully succeed in stemming the tide of illegal immigrants or in securing 
America’s borders without a comprehensive solution to the immigration puzzle. That bill 
was a good if imperfect step toward a workable and sustainable solution. I hope that this 
debate will continue. 

That said, the Department remains committed both to enforcing the immigration 
laws and to helping the Department of Homeland Security in securing our borders even in 
the absence of comprehensive reform legislation. Immigration offenses thus remain the 
largest category of cases that the Department files. Nearly one third of the 60,000 new 
criminal cases filed last year were for immigration offenses. 
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We have resolved to do even more. In the latter half of 2006, the Department sent 
30 additional prosecutors to the districts along the southwest border to help them pursue a 
greater number of immigration and narco-trafficking cases. Since 2000, the overall 
number of Assistant U.S. Attorneys working in the southwest border districts alone has 
increased by about 29 percent. 

With enhanced immigration enforcement efforts such as the Department of 
Homeland Security’s termination of the so-called “catch-and-release” practice with non- 
Mexican aliens arriving at the Southwest Border, the number of illegal aliens entering 
along the border appears to have declined. To sustain and build upon this progress, we 
are seeking to increase the number of immigration prosecutions we file where we have 
the necessary referrals from the Border Patrol and the capacity to take on more cases. In 
that respect, I am pleased to report that the U.S. Attorney’s Office for the Southern 
District of California is projected to file more than 1 ,600 immigration cases in FY 2007, a 
7% increase over the last fiscal year. In Arizona, the U.S. Attorney’s Office is projected 
to file more than 2,225 cases, which would represent a 7.2% annual increase. Moreover, 
our border districts prosecute tens of thousands of misdemeanor cases for entering 
without inspection in violation of 8 U.S.C. § 1325 that are not included in our case filing 
statistics. 

To further expand our capacity to prosecute immigration offenders, the President 
has proposed in his 2008 budget $7.4 million for a Border and Immigration Prosecution 
Initiative that would provide for the hiring of 55 additional prosecutors to prosecute 
immigration cases. In addition, the budget seeks $7.5 million to hire 40 Deputy U.S. 
Marshals to manage the increased workload resulting from increased immigration 
enforcement along the Southwest Border. These resources are needed so that we can 
continue to increase our prosecutions and deter illegal border crossings in the ongoing 
effort to achieve operational control of the border. 

As you know, the Department not only prosecutes those who commit immigration 
offenses but also adjudicates civil actions brought by the Department of Homeland 
Security to remove individuals who are in the United States illegally. These matters are 
adjudicated within the Department of Justice by the Executive Office for Immigration 
Review (EOIR), an agency that includes immigration judges and members of the Board 
of Immigration Appeals (Board). As I have previously reported, the Department last year 
completed a comprehensive review of EOIR’s operations, and last August I directed that 
a number of reforms be undertaken to improve the overall adjudication process and to 
remedy the procedural deficiencies and management issues that were identified. 

I am pleased to report to the Committee that we have made tremendous strides in 
implementing these reforms, and the new procedures have significantly assisted the 
current immigration judges and Board members in the performance of their duties. 
Moreover, a new hiring process has been implemented to select the very best candidates 
to serve in these career positions in the future. This new process, which I approved this 
spring, has been formalized to make the hiring of immigration judges and Board 
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members more routine, consistent, and transparent. In furtherance of that goal, the initial 
vetting, evaluation, and interviewing functions have been placed within the Office of the 
Chief Immigration Judge and within the Executive Office for Immigration Review as a 
whole. 


In addition, EOIR has developed extensive training programs for both new 
appointees and veteran immigration judges, has noticeably improved its transcription 
services, and has placed supervisory immigration judges in the field to provide improved 
and more consistent management of the immigration courts. EOIR is also set to issue 
procedural manuals and other resource materials for use both by the immigration judges 
and by those who appear before them in immigration courts, and EOIR is about to begin 
replacing the immigration courts’ antiquated audio recording system with greatly 
improved digital systems. 

Identifying problems as they arise is essential to ensuring quality, and thus EOIR 
has established channels through which private individuals and government attorneys 
now can report their concerns about the conduct, professionalism, or quality of decisions 
of immigration judges. In order to avoid the occurrence of such problems, the 
Department is undertaking the promulgation of codes of conduct for immigration judges 
and Board members. The Department has already published proposed codes for review 
and comment. 

The integrity of the immigration courts requires more than the unfailing 
professionalism of immigration judges; it requires the prevention of fraud and abuse as 
well. In pursuit of this objective, we have created a formal process by which immigration 
judges can refer suspected instances of immigration fraud and abuse for investigation and 
potential prosecution. Forty-five such cases have already been referred. 

The Board is contributing to the quality and consistency of immigration decisions 
itself by publishing more precedent decisions this year than it has over the previous six 
years and by drastically decreasing its reliance on summary one-line decisions. These 
summary decisions now account for less than 10% of the Board’s total decisions. 

Finally, the Committee will be pleased to learn that EOIR has greatly improved its 
public outreach efforts over the last year by doubling the size of the Legal Orientation 
Program for unrepresented detained aliens, expanding pro bono programs for 
unaccompanied alien children, and increasing the number of court-sponsored pro bono 
attorney training programs. 

There is still much to do to ensure that our immigration courts function as 
efficiently and fairly as possible. It is incumbent on us to meet the challenge of rapidly 
processing large numbers of cases, so that the immigration laws of this nation are 
effectively enforced. This not only serves the rule of law, it ensures that an immigrant's 
first experience with the U.S. Government is demonstrably fair, reliable, and efficient, 
and that it positively reflects the generosity and openness of this great country. I thank 
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the Committee for its attention to the immigration system and look forward to working 
with the Committee as we continue our reforms in the coming months. 

Crisis Response — Hurricane Katrina 

Over and above our established priorities, the Department of Justice remains 
ready and able to respond to unforeseen events and disasters and to maintain an 
appropriate law-enforcement presence in their wake. The most notable example of this is 
the Department’s work in assisting the city of New Orleans as it rebuilds its critical 
criminal justice infrastructure after Hurricane Katrina. The Department has made more 
than $30 million in grants available to Orleans Parish and others in the greater new 
Orleans region to help rebuild the criminal justice system there. In total, the Department 
has made available to the state of Louisiana over $86 million injustice assistance grants 
(JAG) and Katrina relief law enforcement infrastructure funds. 

Grant funding, however, is only one small part of our efforts to assist New 
Orleans. To address the emerging violent crime concerns there after the hurricane, the 
Department dispatched attorneys to New Orleans to temporarily increase the number of 
prosecutors bringing cases on behalf of the U.S. Attorney’s Office for the Eastern District 
of Louisiana. In addition, nine more assistant U.S. attorneys (AUSAs) were hired to 
assist with Katrina-related fraud and violent crime prosecutions, and one more AUSA 
will be hired to prosecute cases involving gang violence. Other Department agencies 
have also provided additional staffing: the Bureau of Alcohol, Tobacco, Firearms, and 
Explosives (ATF) assigned six additional ATF Special Agents to New Orleans to 
supplement the Violent Crime Impact Team (VCIT), which focuses on reducing gun 
crime; the USMS assigned four additional deputy U.S. marshals to supplement the 
Crescent Star Fugitive Task Force, which conducts investigations to locate and apprehend 
violent felony fugitives across 13 parishes in the Eastern District of Louisiana; and the 
FBI detailed an additional 9 special agents to New Orleans to supplement the Violent 
Gangs Safe Streets Task Force, which works closely with the New Orleans Police 
Department in criminal enterprise investigations. To leverage their presence in the area. 
Drug Enforcement Administration (DEA) special agents have been granted temporary 
authority to investigate not only drug crimes but all federal offenses. 

In addition to supporting local law enforcement, the Department has contributed 
to violent crime prevention resources and supported victims’ services. The Bureau of 
Justice Assistance has obligated approximately $100,000 to coordinate efforts to restart a 
Police Athletic League (PAL) and to expand Boys and Girls Clubs in the impacted area. 
The Department’s Office on Violence Against Women (OVW) has committed up to $3 
million to create a comprehensive victim service- and support-center that will help 
victims of domestic and sexual assault crimes obtain multiple services in a single 
location. The services provided to the victims by faith-based and other community 
organizations will include emergency housing, medical care, counseling services and 
employment assistance. In conjunction with the center, the Department’s Office for 
Victims of Crime is funding two highly trained victim assistance specialists for the next 
three years to develop a regional victim service committee, providing essential training, 
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outreach, advice, counseling, and services to victims and witnesses served by the local 
justice system. Additionally, the Bureau of Justice Assistance continues to make 
progress in implementing the lessons learned from these disasters, including providing 
training and assistance to local justice agencies and systems with respect to continuity of 
operations and related disaster-response planning efforts that are critical to ensuring that 
law and order can be maintained. 

The Department also continues to battle fraud arising from the tragedies triggered 
by Hurricanes Katrina, Rita, and Wilma in 2005. Since I established the Hurricane 
Katrina Fraud Task Force in September 2005, the Task Force has moved aggressively 
against all forms of disaster-related fraud, ranging from Internet scams to identity theft to 
government contract fraud. To date, the Task Force has indicted more than 700 persons in 
40 judicial districts. Many of these have already resulted in guilty pleas or convictions at 
trial. For example, we have already successfully prosecuted corrupt government officials 
who tried to extort money from honest contractors and benefit applicants, contractors 
who tried to cheat the government in debris-removal contracts, and fraudsters who 
concocted elaborate schemes to obtain hundreds of thousands of dollars in emergency 
benefits to which they were not entitled. The work of the Task Force — and of the many 
U.S. Attorneys, federal agents, and Inspectors General who have worked tirelessly to 
pursue these cases — has been outstanding and has created a model for how such cases 
should be handled in the future. 

Politicization of Hiring in the Department 

1 am very proud of the results that the Department of Justice has achieved. As the 
testimony above demonstrates, the Department’s employees continue to work day in and 
day out to protect Americans. That said, reinforcing public confidence in the Department 
is also critical and will be one of my top priorities as Attorney General for the remainder 
of my term. I know that this Committee shares this concern, and 1 would like now to 
address briefly one issue in particular. 

I believe very strongly that there is no place for political considerations in the 
hiring of our career employees or in the administration of justice. As such, the 
allegations of such activity have been troubling to hear. From my perspective, there are 
two options available in light of these allegations. 1 could walk away or I could devote 
my time, effort and energy to fix the problems. Since I have never been one to quit, 1 
decided that the best course of action was to remain here and fix the problems. That is 
exactly what I am doing. 

As you know, upon learning of these troubling accusations, we promptly referred 
these matters to the Office of Professional Responsibility and Office of the Inspector 
General. This was the right course of action for the Department and I have complete 
faith and confidence that their investigations will be thorough, comprehensive, and, 
ultimately, very helpful in rooting out and addressing any mistakes that occurred on my 
watch. 
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But I am not going to wait for the results of these investigations to begin taking 
steps to ensure that any previous mistakes are not repeated. I have appointed experienced 
personnel, revised certain policies and procedures, and have communicated to the 
Department leadership that I will not tolerate any improper politicization of this 
Department. 1 will continue to make efforts to ensure that my staff and others within the 
Department have the appropriate experience and judgment so that previous mistakes will 
not be repeated. And I will continue to ensure that the Department attracts and hires 
highly qualified individuals from the broadest base possible without reference to their 
political affiliations. 

The Department’s work is critical. In order to continue to serve the American 
public well, we need to reinforce public confidence and to attract and retain the best 
possible employees. We are working to ensure that this happens. 

Conclusion 

The work of the Department of Justice is far broader than even the sum of the 
important areas that I have canvassed here, and the notable efforts I have recounted are 
mirrored across every division and component of the Department. The efficacy and 
impact of the Department’s work will continue to grow with this Committee’s guidance 
and assistance. To that end, I look forward to answering your questions and working with 
you on the legislative proposals that I have highlighted for your consideration. Thank 
you. 
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STATEMENT OF CHAIRMAN PATRICK LEAHY. 

SENATE JUDICIARY COMMITTEE, 

HEARING ON OVERSIGHT OF THE DEPARTMENT OF JUSTICE 
JULY 24, 2007 

Three months ago, when Attorney General Gonzales last appeared before this Committee, I said that 
the Department of Justice was experiencing a crisis of leadership perhaps unrivaled during its history. 
Unfortunately, that crisis has not abated. Until there is independence, transparency and accountability, 
it will continue. The Attorney General has lost the confidence of the Congress and the American 
people. Through oversight we hope to restore balance and accountability to the Executive Branch. 

The Department of Justice must be restored to be worthy of its name. It should not be reduced to 
another political arm of the White House. The trust and confidence of the American people in federal 
law enforcement must be restored. 

With the Department shrouded in scandal, the Deputy' Attorney General has announced his 
resignation. The nominee to become Associate Attorney General requested that his nomination be 
withdrawn rather than testify under oath at a confirmation hearing. The Attorney General’s chief of 
staff, the Deputy Attorney General’s chief of staff, the Department’s White House liaison and the 
White House Political Director have all resigned, as have others. I would joke that the last one out the 
door should turn out the lights, but the Department of Justice is too important for that — we need to 
shine more light there, not less. 

The investigation into the firing for partisan purposes of United States Attorneys, who had been 
appointed by this President, along with an ever-growing series of controversies and scandals have 
revealed an Administration driven by a vision of an all-powerful Executive over our constitutional 
system of checks and balances, that values loyalty over judgment, secrecy over openness, and 
ideology over competence. 

The accumulated and essentially uncontroverted evidence is that political considerations factored into 
the unprecedented firing of at least nine United States Attorneys last year. Testimony and documents 
show that the list was compiled based on input from the highest political ranks in the W'hite House, 
that senior officials were apparently focused on the political impact of federal prosecutions, on 
whether federal prosecutors were doing enough to bring partisan voter fraud and corruption cases, and 
that the reasons given for these firings were contrived as part of a cover up. 

What the White House stonewalling is preventing is conclusive evidence of who made the decisions 
to fire these federal prosecutors. We know from the testimony that it was not the President. Everyone 
who has testified has said that he was not involved. None of the senior officials at the Department of 
Justice could testify how people were added to the list or the real reasons that people were included 
among the federal prosecutors to be replaced. Indeed, the evidence we have been able to collect points 
to Karl Rove and the political operatives at the White House. The stonewalling by the White’ House 
raises the question: What is it that the White House is so desperate to hide? 
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The White House has asserted blanket claims of executive privilege, despite officials’ contentions that 
the President was not involved. They refuse to provide a factual basis for their blanket claims, have 
instructed former White House officials not to testify about what they know, and then instructed 
Harriet Micrs to refuse even to appear as required by a House Judiciary Committee subpoena. Now, 
anonymous officials are claiming that the statutory mechanism to test White House assertions of 
Executive privilege no longer governs. In essence this White House asserts that its claim of privilege 
is the final word, that Congress may not review it, and that no court can review it. Here, again, this 
White House claims to be above the law. 

My oath, unlike those who have apparently sworn their allegiance to this President, is to the United 
States Constitution. I believe in checks and balances and in the rule of law. 

Despite the stonewalling and obstruction, we have learned that Todd Graves, U.S. Attorney in the 
Western District of Missouri was fired after he expressed reservations about a lawsuit that would have 
stripped many African-American voters from the rolls in Missouri. When the Attorney General 
replaced Mr. Graves with Bradley Schlozman, the person pushing the lawsuit, that case was filed and 
ultimately thrown out of court. Once in place in Missouri though, Mr. Schlozman also brought 
indictments on the eve of a closely contested election, despite the Justice Department policy not to do 
so. This is what happens when a responsible prosecutor is replaced by a “loyal Bushie” for partisan, 
political purposes. 

Mr. Schlozman also bragged about hiring ideological soulmates. Monica Goodling likewise admitted 
“crossing the line” when she used a political litmus test for career prosecutors and immigration 
judges. Rather than keep federal law enforcement above politics, this Administration is more intent on 
placing its actions above the law. 

The Attorney General admitted recently in a video for Justice employees that injecting politics into 
the Department's hiring is unacceptable. But is he committed to corrective action and routing out the 
partisanship in federal law enforcement? His lack of independence and tendency to act as if he were 
the President’s lawyer rather than the Attorney General ofthe United States makes that doubtful. 

From the infamous torture memo, to Mr. Gonzales’ attempt to prevail on a hospitalized Attorney 
General Ashcroft to certify an illegal eavesdropping program, to the recent opinion seeking to justify 
Harriet Miers’ contemptuous refusal to appear before the House Judiciary Committee, the Justice 
Department has been reduced to the role of enabler for this Administration. What we need instead is 
genuine accountability and real independence. 

We learned earlier this year of systematic misuse and abuse of National Security Letters, a powerful 
tool for the Government to obtain personal information without the approval of a court or prosecutor. 
The Attorney General has said he had no inkling of these or other problems with vastly expanded 
investigative powers. Now we know otherwise. Recent documents obtained through Freedom of 
Information Act lawsuits and reported in The Washington Post indicate that the Attorney General was 
receiving reports in 2005 and 2006 of violations in connection with the PATRIOT Act and abuses of 
National Security Letters. Y et, when the Attorney General testified under oath before the Senate 
Select Committee on Intelligence in April 2005, he said that “[tjhe track record established over the 
past three years has demonstrated the effectiveness of the safeguards of civil liberties put in place 
when the Act was passed.” Earlier this month, in responses to written questions I sent to the Attorney 
General about when he first learned of problems with National Security Letters, he once again failed 
to mention these reports of problems. 

Only with the openness and honesty that brings true accountability will the Department begin to move 
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forward and correct the problems of the last few years. Instead, we have leadership at the Department 
of Justice whose expressions of concern and admissions that mistakes were made only follow public 
revelations and amount to regrets that their excesses were uncovered. 

In the wake of growing reports of abuses of National Security Letters, the Attorney General 
announced a new internal program. This supposed self-examination, with no involvement by the 
courts, no report to Congress, and no other outside check, essentially translates to “trust us.” With a 
history of civil liberties abuses and cover-ups, this Administration has squandered our trust. Earlier 
internal reviews, like the Intelligence Oversight Board and the Privacy and Civil Liberties Oversight 
Board have been ineffective and inactive, failing to take action on the violations reported to them. 
Only with a real check from outside of the Executive branch can we have any confidence that abuses 
will be curbed and balance restored. 

A tragic dimension of the ongoing crisis of leadership at the Justice Department is the undermining of 
good people and the crucial work that it does. Thousands of honest, hard-working prosecutors, agents, 
and other civil servants labor every day to detect and prevent crime, uncover corruption, promote 
equality and justice, and keep us safe from terrorism. Sadly, prosecutions will now be questioned as 
politically-motivated and evidence will be suspected of having been obtained in violation of laws and 
civil liberties. Once the government shows a disregard for the independence of the justice system and 
the rule of law, it is very hard to restore the people’s faith. This Committee will do its best to try to 
restore independence, accountability, and commitment to the rule of law to the operations of the 
Justice Department. 

##### 
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